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ACT:

Trust-Debtors 'conveying property to three
trustee for repayment of Debts-Adm nistration suit
by debtors dism ssed on_ w thdrawal subsequent
suit on behalf of general body of creditors if
barred by res judicata Limtation claim for
possession- Mainteinability sale deed executed by
two of the three trustees wvalidity Anendment of
decree by High Court after adm ssion of appeal by
Suprenme Court-Award of net profit to trust estate
and internal to alienation in favour of person
interneddling with trust estate Trustee de son
tort Indian Trusts Act 1882(2 of 1882) ss 48, 63-
Code of Givil Procedure, 1908 (Act V of 1908) ss.
11, 151 and 152 Indian Limtation Act, 1908 (IX
of 1908) Arts 134, 120.

HEADNOTE

These appeal s arose out of a representative
suit filed on behalf of the creditors of
defendants | to 6 who hat executed a trust deed on
August 26, 1936, conveying their properties to
three trustees wth authority to dispose of the
one and distribute the ale proceeds ratably
amongst the creditors. The trust deed required
"the three trustees to act according to the
decision arrived at either wunaninously or by
majority." The trustees accepted the trust and
conveyed all the properties except the famly
house in admnistration of the trust. Two of the
sale deeds in favour of two of the creditors,
defendants 13 and 14, a nortgagee creditor, in the
suit were executed by only two or the trustees
In a suit brought by the said defendants 1 to 6
for administration of trust the trial court passed
a prelimnary decree. The Hi gh Court on appea
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remanded the matter to the trial court for a
finding as to the market value of the | ands sold.
The trial court submitted its finding. At this
stage defendants 1 to 6 withdrew the suit which we
di sm ssed. The present suit under O |, r. 8 of
the Code of Gvil Procedure we filed on October
29, 1947, before such withdrawal. The cl ai mred nmade
therein, inter alia, were for a declaration that
the properties in question were still inpressed
with the trust, for the renoval the surviving
trustee and appointrment of an a administrator to
realise the amount, recover position of the
properties and re-sell them The trial Judge
passed a decree infavour of the plaintiffs . The
H gh Court in substance confirned that decree but
nodified it by awarding sinple interest

207

i nstead of compound Interest decreed in favour of
def endant '14. The two sal e deeds, executed by only
two of thetrustees, were declared invalid and it
was found  that the third trustee did not give his
consent to it. The sale -deed in favour of
def endant 12 was declared invalid on the ground
that he had intermeddl ed with the trust estate and
had t hus become a trustee de sou tort. The courts
bel ow al so rejected the pleas of Ilimtation and
res judicata raised on behalf of the defendants.
Sone of the creditor detendants appeal ed. After
the appeals had been admitted by this Court the
H gh Court amended  the decret al or der by
substituting the words 'nesne profits’ by ’net
profits’ under ss. 151 and 152 of the Code of
Cvil Procedure.

N

Hel d, that the question whether Art. 120 or
Art. 134 of Indian Limtation Act  applied to a
case had to be decided on the case nade in the
plaint, read as whole and properly construed.
Since the present suit was not one for a nere
decl aration but for possession of property, having
been val ued and framed as such, deliverable to the
adm nistrator, it was governed by Art. 134 and not
by Art. 120 of the Act and was thus within tine.

It was not correct to say that s. 63 of the
I ndi an Trust Act was exhaustive as to the renedies
available to a beneficiary wunder a private trust
or that claimfor constructive possession, such as
was made in the present suit, was prohibited under
that section.

Rani Chhatra Kumari Devi v. Prince Mhan

Bi kram Shabh, (1931) 1. L. R 10 Pat. 851,
di stingui shed.

Subbai ya Pandaram v. Mhanmad Mustapha
merachayar , (1923) L. R 50 IE A 295 A
Subr amani a lyer v. P. Nagarathna Naicker

(1910)20 Mad. L. J. 151 and Masjid shahid Ganj v.
Shiromani Curdwara Prabandhak Conmittee Anritsar
(1940) L. R 67 |I. A 251, referred to.

Nor could the suit be said to be barred by

res judicata since it did not fall wthin the
scope of s. Il of the Code of civil Procedure. The
suit being one under o. 1, r. 8 of the Code, it
could not be said that defendants | to 6,

plaintiff in the earlier suit, and the creditors,
plaintiffs in the present suit, where the sanme
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party or parties claimng through each other

Cl ause 23 of the trust deed, properly
construed, conforned to the provision of s. 48 of
the Trusts Act that where there are nore trustees
than one, they nust all join in the execution of
the trust, and did not provide for an exception to
that rule, even though it provided that decisions
by the trustees need not a ways be unani nous but

could be by majority as well. Such sale deeds as
had been executed by

208

two of the trustees only nust therefore fail. The

alternative. case of consent given by the third
trustee to the transaction could be of no avai
since it could not be substantiated by evidence

Lala man Mhan Das v. Janaki Man Prasad,
(1944) L. R 72 1. A 39, referred to.

The High Court had jurisdiction under ss. 151
and 152 of the Code of Civil Procedure to correct
the obvious~ error in the -decretal order even
though the appeals from the said decree had
al ready been adnitted by this Court. Nor could the
amendment be challenged on nerits. Although a
successful plaintiff woul d not normal |y be
entitled to nesne/profits for nore than three
years in view of  Art. 109 of the Limtation Act,
the court had jurisdiction in the case of a trust
to nake appropriate direction in the decree, while
awardi ng net profiles to the trust and interest to
the nortgagee, in adjustnment of the equities
bet ween t hem

Sal gur Prasad V Har Narain Das (1932) L.R
59 1. A 147, Bhagwat Dayal Singh v. Debi Daya
Sahu, (1908) L. R 351. A 48 and Jagannat h
Prasad Singh Chowdhury v. Surajmal Jalal , (1926)
L. R 54 1. A 1, referred to.

Even slight interneddling with the trust
estate is sufficient to mnmke a person trustee de
son tort. Since in the instant case, the acts of
intermeddling by one of the defendant covered a
fairly long period, the courts below were right in
holding that the sale in his favour nust be set
aside as one in favour, of a trustee de son tort.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeals
Nos. 62 and 77 of 1959.

Appeal s from the judgnment and decree dated
March 25, 1953, of the Madras High Court in A S
Nos. 731 and 720 of 1950.

M C. Setalvad, Attorney general for India
and M S. K. Sastri for the appellants Nos. 2 to 8
and also for legal Representatives of appellant
No. 1 in C A No. 62 of 1959.

A. V. Viswanatha Sastri, M K Ranmanurthi and
S. T. Venkataraman, for respondents Nos. 2 and 10
(in C A No. 62 of 69) and respondents Nos. 2 and
16 (In C. A No. 77/59).

209

R Ganapathy Ilyer and G Copal akrishnan for
appellant No. 2 and also for |egal Representative
of appellant No. 1 (in C A No. 77 of 1961)

C. R Pattabhi Raman and G Gopal akri shnan,
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for appellant No. 3 in (C. A No. 77/59).

1961. Cctober 26. The Judgnent of the Court
was delivered by

GAJENDRAGADKAR, J.-These two appeals have
been brought to this Court by tw sets of
defendants with a certificate of the Madras Hi gh
Court and they arise out of a suit instituted
under o. 1, r. 8 on behalf of the general body of
creditors for admnistration against the trustees
and alienees of the properties which belonged to
their debtors. Def endant 14 and hi s sons
defendants 18 to 24 are the appellants in G vi
Appeal No. 62 of 1959 whil e defendants 12, 13 and
16 are the appellants in Cvil Appeal No. 77 of
1959. Defendants 1 to 6 are the debtors. They were
menbers of an undivided Hndu fanmly known as
Kal akkad Pannayar ~family in Tirunelveli District.
The fam Iy was doi ng Comm ssi on agency business in
petrol, kerosene and crude oil. It had secured
agency rights fromthe Burnah-Shell Conpany. The
menbers of the famly becane heavily indebted by
about June, 1936, and as a result there was a
pressure from their creditors. In order to neet
the said pressure” a deed of conposition was
executed (EX. B. 2) on July 8, 1936. As a result
of this conposition 56 out of the creditors of the
famly agreed to a schene for settlenent of ‘their
debts. Under this deed defendant 7 was constituted
as a trustee and as such was enpowered to take
over the assets of the debtors, sell themto the
best advantage and distribute the pr oceeds
rateably anongst all credit. . |1t appearsthat
before the schenme under the conpetition could be
successfully or effectively worked out one of the
creditors, Ayyah Ayyar, filed an~ insol vency
petition, No. 26 of 1936, in_ the  Sub-Court at
Tirunelveli on July 30, 1936. By this
210
petition the creditor wanted defendants 1 to 6 to
be r adjudged insolvent. During the pendency of
these a proceedi ngs, on August 26, 1936 defendants
1to ff executed a deed of trust, (EX.B.7); by
this docunment they conveyed all their novabl e and
i movabl e properties including (J the outstanding
due to them to three trustees. These were
def endant 7 Subbarayal u Reddi ar, Veerabahu Pilla
and Narayana Pillai. Tho trustees were authorised
to di spose of the assets of (defendants 1 to 6 and
distribute the proceeds rateably anpbngst the
creditors. Narayana Pillai died in February, 1938.
Veerabahu Pillai died sone tine before the present
suit was instituted. Defendants 9 and 10 are the
undi vi ded sons of defendants 7, whereas defendant
11 is the widow and defendants 12 and 13 are the
step-brothers of Veerabahu Pillai. The trustees
accerted the trust and entered upon their duties.
They took possession of the inmmovable properties
covered by the trust. They paid off the secured
creditors, and in regard to unsecured creditors
they arranged to pay 50% of their dues by selling
the i movable properties either to the creditors
thenselves or to third parties directing themto
di scharge the secured debts, and the unsecured
debts to the extent of 50% of their value. It is
conmon ground that except their famly house in
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whi ch defendants 1 to 6 resided all other
i movabl e properties bel onging to them were
conveyed under the trust deed.

Def endant 14 was a secured creditor in whose
favour a nmortgage of the first schedul e properties
had been excelled for a sumof Rs. 30,000 on June
3, 1935 (Ex. B- 95). This nortgage carried 10%
conpound interest. It appears that he had also
lent a sumof Rs. 3,000 on a promissory note on
July 17, 1935 [Ex. B- 95(a)]. This note carried
interest at 12% The proni ssory not e was
support ed by the pl edge of the nortgage deed. In
or der to pay off the debts thus due to defendant
14 the trustees conveyed to him schedule |
nortgaged properties for Rs. 42,000 on My 22,
1937 (EX. B 94)

211
Qut of the said consideration the anbunt due under
the nortgage as well as the anount due under the

prom ssory note were satisfied |eaving a bal ance
of Rs. 3,030 in the hands of the purchaser. He was
directed to wutilise this balance for repaying 50%
of the dues of purchaser —~and 3 who have brought
the present suit. The sale deed in favour of
def endant 14 was executed by only two out of the
three trustees,, defendant i and Veerabahu Pill ai
Def endants 18 to 24 are the son of defendant 14.
As we have already seen defendant 14 -and his sons
are the appellantsin (Cvil Appeal No. 62 of
1959.

Def endant 7 who was one-of the trustees, was
a creditor of the trustees to the extent of Rs.
6,000. H's daughter-in-law was a creditor to the

extent of Rs. 2,000\-. |In satisfaction of 50% of
the debt due to these two persons the trustees
conveyed schedule 111 properties to defendants 8,

9 and 10 who are the undivided sons of defendant 7
(Ex. B. 8). This docunent executed on Decenber
16, 1936, for Rs. 4,000. The purchasers in their
turn sold the properties to defendant 17 on My
30, 1947.

Def endant 12 is the step-brother —of the
trustee Veerabahu Pillai and he purchased schedul e
V properties on Novenber 7, 1941, for Rs. 2,000
(Ex. B-90). Defendant 13 who is the brother of
def endant 12 purchased schedule || properties for
Rs. 15,000 on August 29, 1937, (Ex. B. 37). B
37). This docunment was executed only by two out of
the three trustees. Another sale deed was passed
in favour of defendant 13 in respect of schedul e
properties (Ex. B. 79) on February , 1942, for
Rs. 2,000. Defendant 16 who is the son-in-Iaw of
def endant 13 purchased two sets of properties
schedule VIl and schedule WVII-A on May 7, 1943,
and June 4, 1943, (Exs. B-104 and B-105) for Rs.
8,000 and Rs. 600 respectively The properties thus
conveyed to the respective purchasers were put
into their possession. It is with the sale deeds
executed in favour of defendant 14 and those
executed in favour of
212
def endant 12, 13 and 16 that we are concerned in a
the present appeals. Defendants 12, 13 and 16 are
the appellants in Cvil Appeal No. 77 of 1959.

In 1943 defendants 1 to 6 brought a suit, o.
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S. . No. 30 of 1943 in the Sub Court at
Tirunelveli for the admnistration of the trust
created by them for account fromthe trustees and
for recovery of the trust properties. To this suit
they inpleaded the surviving trustees and the
al i enees as defendants. In this suit a prelimnary
decree for account was passed by this Sub Court.
Their claim however, for the recovery of
i movabl e properties was not Granted. This decree
gave rise to three appeals before the Madras Hi gh
court, one by defendants 1 to 6 and the others by
the trustees and the alienees respectively. These
appeal s were appeals A S. No. 473, 510 and 544 of
1944. The three appeals were heard together and on
Decenmber 20, 1944, a conmon j udgrent was
delivered. The High Court confirmed the ending of
the trial court that the trustee were liable to
render ;account for the managenent of the trust,
and it remanded the suit for a finding as to the
mar ket - val ue of the | ands covered by the
respecti ve sale deeds whi ch had been chal |l enged by
defendants 1 to 6 The High Court thought that in
determining the validity of the claim made by
defendants 1 to 6 it was necessary to find out the
proper value of the properties at the relevant
time for that alone would enable the  Court to
deci de whether the alienations had been effected
by the trustees for grossly inadequate price as
al l eged by defendants 1 to 6. Inthe course of its
judgrment the High Court observed that it was not
open to the authors of the trust to chal lenge the
validity of the transaction which was permtted by
them by the instrument of trust, for it was clear
that under the said trust deed the trustee were
enpowered to convey properties to the creditors in
the discharge of their duties. After remand the
Subor di nat e Judge t ook

213

evi dence, made his findings and subnitted themto
the High Court. It was at that stage that
defendants 1 to 6 filed a petition for w thdrawa
of the litigation. This petition was allowed on

Decenber 12, 1947, with the result that the suit
filed by defendants 1 to 6 OS. No. 30 of 1943,
was di smissed with costs throughout.

Whi | st the proceedings in the said three
appeal s were pending in the H gh Court and before
defendants 1 to 6 were allowed to withdraw the
litigation the present suit was filed on Cctober
29, 1947, by the three plaintiff who are the
creditors of defendants 1 to 6 and who purported
to act on behalf of the general body of creditors.
Leave was granted to the plaintiff under o. 1, r
8 and the suit has, therefore, been conducted as a
representative suit. In the suit the plaintiffs
ask for an account from defendant 7 and defendants
11 to 13 who are the legal representatives of
Veer abahu Pill ai on the allegation that the
trustee have been guilty of wlful default. They
also claim a declaration that the properties

described in schedules | to VII-A and VIIl are
still inpressed with the trust and they ask for
an order for the administration of the trust by
renovi ng def endant 7 and appoi nting an

admnistrator to realise the anount due fromthe
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trustees on such account and to recover possession
of the properties nmentioned in the said schedul e,
re-call them and distribute the sale proceeds
rat eabl y anongst the unsecured creditors.

Several defences were raised to this suit by
the several defendants. It was denied that the
trustees were negligent in the matter of
col l ecting t he out st andi ngs and t hat t he
alienations effected by them were for inadequate
consi derations and ot herw se i mpr oper and
unjustified. It was urged that the present suit
was barred by res judicata as a result of the
withdrawal of 0. S. No. 30 of 1943. It was further
alleged that the suit was not nmintainable, that
it was bad for non-joinder of
214
parties and was barred time. The respective by
alienees pleaded that the transfers in their
favour = were valid and bi nding. Defendant 7
Def endant'. specifically urged that he was not
guilty of _any breach of trust;” J and a plea was
also raised that the creditors who . had filed the
present suit had acquiesced in sone of the

dealings . Defendant 12 resisted the plaintiffs’
case that he had interneddl ed in the nmanagenent of
the trust estate and was therefore liable as a

trustee de son tort. An objection was raised about
the proper valuation of the suit and it was urged
that the proper court fee had not been paid. It
was denied that sale deeds executed by only two
out of the three trustees were invalid. On these
pl eadi ngs twenty nine issues were franed by the
| earned trial judge.

In substance the trial judge rejected the
plaintiffs’ claim for account, ~but he passed a
decree declaring that the properties described il
schedules | to IIl, V, MI, (1 to and VI
continued to be inpressed with the trust inposed
upon them by the trustees. The decree directed the
renoval of defendant 7 and the appointment of the
advocat es i nstead as admnistration. It further
directed defendants is, 13,14, 16 and 17 to
deliver possession of the properties in their
respecti ve possession and asked the adm nistrators
to re-sell the said properties and distribute the
proceeds anongst the creditors and to pay the
surplus, if any, to defendants 1 to 6. Under the
decree defendants 12, 13, 14 and 16 were held
entitled to receive the respective consideration
of the sales and nortgages together with interest
and they were also liable to render account for
profits of the properties in their possession

This decree gave rise to three appeals before
the Hgh Court. Appeal A S. No. 720 of 1949 was
filed by defendant 14 and his sons defendants 18

to 24. Appeal A . No. 731 of 1949 was filed by
def endants 12, 13 and 16; and Appeal A. S. No. '21
215

of 1950 by defendants 8, 9, 10 and 17. 1|

substance the Hi gh Court has confirmed the decree
passed by the trial court and dismssed all the
three appeals. The Hi gh Court has, however,
nodified the trial court‘s decree in regard to the
interest which the decree had ordered to be paid
to the alienees. The H gh Court took the view that
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in adjusting equities between the alienees, the
alienations in whose favour were found to be
invalid, and the trust, the contract rate of
interest need not be awarded. Subject to the
nodi fications made in regard to the paynent of
interest the rest of the decree has been
confirmed. Defendants X, 9 and 10 and the |ega
representative of defendant 17 who died pending
the proceedings before the H gh Court have not
chal |l enged the decree passed by the High Court in
their Appeal A S. No. 21 of 1950. Defendants 14
and 18 to 24 as well as defendants 12,13 and 16
have, however, chall enged the decision of the High
Court and have obtained a Certificate from the
sai d High Court in that behalf

It would thus be seen-that in the two appeal s
before this Court we are concerned wth six
transactional. B - 94 which is executed in favour
of defendant 14, EX. 13-90 which is executed in
defendant' 12, Exs. B. 37 and B. 79 which are
executed in favour of defendant 13 and Exs. B-104

and R-105 which are executed in favour of
def endant 16. Broadly stated both the Courts bel ow
have found that ~all these alienations were

ef fected for inadequate consideration. It has also
been found that Exs. B-94 and B-37 are invalid for
the reason that they have bee executed by only two
out of the three 'trustees, whereas the transfers
under EXS. B-12, B-13 and be 16 held to be invalid
as they are transfers in favour of the relations
of one of the trustees Veerabahu. It has further
been found that defendant 12 internmeddl ed w th the
estate of the trust and nust therefore be regarded
as trustee de son tort and therefore the transfer
made to himis

216

invalid as a matter of law Both the Courts have
rejected the plea of res judicata and linitation
rai sed by the defendants. There are sone of the
poi nts of |aw which are conmon to both the appeal s
and it would be convenient to deal with themin a
the order in which they have been raised before

The First point argued before US by the
| earned Attorney-General on behal f of t he
appel lants in Cvil Appeal No. 62 of 1959
(defendants 14 and 18 to 24) is one of limtation
He contends that on a fair and reasonable
construction the present suit attracts t he
application of Art. 120 and is therefore barred.
On the other hand, M. viswanatha Sastri, for The
plaintiffs, contends that the plaint clearly
showed that the plaintiffs are not asking nerely
for a declaration but they are also claimng that
a new adm nistrator should be appointed and a
direction should be issued that the property in
guestion shoul d be delivered to him Such a claim
according to him obviously attracts Art. 131. It
is conmon-ground that if Art. 120 applies the suit
is beyond tine, whereas if Art. 134 is applicable
the suit is within tine.

The decision of this question would naturally
depend upon the construction of the plaint. Is the
claimmade in the plaint one of declaration, or is
it a claimfor possession of inmovable properties?
The plaint sets out all the material facts which
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constitute t he backgr ound to the pr esent
litigation, marks nmaterial allegations in respect
of all the alienation inpeached in the plaint, and
by paragraph 35 it prays, inter aha, that
schedules I to VII-A and should be adjudged as
still inmpressed as trust inmposed on them by the
deed of August 26, 1936, and direct their re-sale.
That is «cl.(c) of paragraph 35. By cl.(d) it is
prayed t hat t he Court shoul d or der t he
adnmini stration of the trust by renmovi ng def endant
7 if need be and appointing an administrator or
of ficer of court (1) to realise the

217
amounts nentioned in cl..(a), (b) to recover
possessi on. and re-sell the properties referred

to in paragraph (c), (3) .to distribute the
proceeds rateably ~anongst the unsecured creditors
and perform such other acts and functions as may
be necessary to 6 effectuate the trust in
guestion. . The |earned Attorney GCeneral contends
that cl. (c) asks for adjudication or declaration
that the properties in question are inpressed with
the trust and that is no nere than a declaration,
and according to” him~ cl.(d) prays for the
appoi ntnent of an/administrator to realise the
amounts and to recover possessi on of t he
properties and re-sell them He suggests that on a
fair construction of «cl. (d) —all that the
plaintiff pray for is the renoval of defendant 7
and the appoi ntnent of an adnministrator wth power
to realise the ampunts  specified and to recover
possession of the properties indicated and to re-
sell them This is not a claimthat possession
shoul d be delivered to the administrator in the
present suit. It may be conceded that if read by
itself alone cl.(d) my be capable of the
construction which the |earned (Attorney-Cenera

seeks to put on it; but in construing the plaint
we rmnust have regard to all t he rel evant
all egations made in the plaint and nust |ook at
the substance of the mtter and not its form It
is significant that the plaintiffs have valued the
suit for the purpose of court fee and jurisdiction
at Rs. 23,745 and this valuation includes severa

items ill respect of different properties val ued
under s, 7(5) of the Court Fees Act. The valuation
made in respect of the different itens of
properties under s.7(5) is obviously and clearly
val uation made on the footing that a claim for
possessi on is nmade. In fact t he Pl ai nt
specifically avers that the plaintiff valued the
suit for possession covered by covered and D2
under . 7(5) as indicated in the plaint. Thus
there can be no doubt that the plaint has been
val ued on the basic that a claimfor possession of
the properties covered by the schedules Is
i ntended to be nade. Besi des,

218

it is also significant that in regard to the claim
made be the plaintiff in respect of the transfer
in favour of defendant 14 his sons defendant 18 to
24 have been joined specifically on the ground
that since the plaintiffs claimpossession of
the said property the said defendants are
necessary parties as it is found that they are in
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possession of the said properties. |In other words,
the joinder of defendants 18 to 24 to the present
suit is based solely on the ground that a claim
for possession is nade in the pl aint and
defendants 18 to 24 being in possession are
necessary parties to the suit. Therefore, in our
opi nion, reading the plaint as a whole it would be

unreasonable to construe cl. (d) in paragraph 35
in the manner suggested by the |earned Attorney-
General . The prayer which the clause really

purports to nmke is that as adm nistrator should
be appointed and that an order should be passed
agai nst the respective defendants asking themto
del i ver possession of the  properties to the said
adnm nistrator. If that we so the plaint cannot be
construed as one in which a nmere claim for
declaration is made. It~ is a-plaint in which a
declaration is no doubt clainmed but based on the
sai d declaration or adjudication a further claim
for possession to the administrator is also nmade.
The result, therefore, is  that the argunment that
the prayer nmade in the plaint attracts Art. 120
nmust be rejected.

The next continuation urged is that the
plaintiffs cannot /sue for possession 'but nust
Confi ne t hensel ves only to a claim for
declaration. It is not disputed by the | earned
At t or ney- General that in regard to public
charitable trusts the beneficiaries are entitled
to sue for setting aside alienations of the trust
properties inproperly effected by the trustees,
and to ask for the restoration of possession of
the said trust properties to the trustees newy
appoi nted. Indeed, there is anple judicia
219
authority in support of this position. In A
Subr amani a lyer v. P Nagarathna( Naicker (1), it
was held by the Madras High Court that in a suit
by the worshippers of a tenple to have the
alienation of the trust property by -sone of the
def endants, trustees. to the other defendants
declared invalid and for possession to the
trustees, the proper decree to be made if the
Court be of the opinion that the alienation is
invalid 1is to decree possessi on to t hose
def endants who are trustee. It was further held
that the trustees need not be referred to a
separate suit for the purpose. In nmasjid Shahid
Ganj v. Shiromani, gurdwara Parbandhak Committee,
Anritsar (2) the Privy Council has recognised this
right in these words: 'The right of a Mslim
wor shi pper may be regarded as an individual right,
but what is the nature of the right It is not a
sort of easenment in gross, but an elenment in the
general right of a beneficiary to have the waqf
property recovered by its proper custodians and
applied to its proper purpose. Such an individua
may, if he sues in time, procure the ejectnment of
a trespasser and have the property delivered into
the possession of the Mtawali or of sone other
person for the purposes of the waqf "

The argurment, however, is that in regard to
private trustee which are governed by the Indian
Trusts Act such a course is not open to the
beneficiary because of the provisions of s.63 of
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the Trustee Act. Section 63 provides that where
trust property cones into the hands of a third
person inconsistently with t he trust, t he
beneficiary may require himto adnit formally, or
may institute a suit for a declaration, that the
property is conprised in the trust. The |earned
Attorney-General contends that the only renedy
available to a beneficiary wunder a private trust
is that prescribed by 863 and no other. He can
either require the alienee to admt that the
property is conprised in the trust, or if the
al i enee refuses to make the adm ssion the
(1) (1910) 20 Mad. L, J, 2151. (2) (1940) L. R
671. A 251, 267,
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beneficiary may bring a suit for a declaration in
t hat behal f I n support of this contention strong
reliance has been placed on the decision of the
Privy Council ~in Rani (Chhatra Kumari Devi V.
Prince Mhan Bi kram Shah (1). In that case the
respondent. had clained title to the properties as
owner in various ways and had sued as the
proprietor of the properties covered by the
action. Al these grounds were rejected and it was
hel d that the respondent could claimno title as a
proprietor at all. Even so, while dealing with the
guestion of linmtation the Privy Council - nade
certain observations and it is those observations
which are pressed into service by the |earned
Attorney Ceneral. Article 144 on which the
respondent relied in that case, it has been held,
is applicable only to a possessory suit by the
owner of the property clained against a  person
hol di ng adversely to him without title, and the
pl ea nade by the respondent that he was the owner
on several grounds was rejected; but in the course
of its judgnent the Privy Council assumed that by
reason of the contract pleaded by the respondent
the properties were inpressed with the continuing
trust in favour of the respondent,. and observed
that even so their Lordships were unable to hold
that "this would entitle himto sue for possession
as owner". Sir George Lowndes, who delivered the
judgrment of the Board, referred to the fact that
"the Indian law does not recognise legal and
equitable estates. By that law, there can be but
one owner, and where the property is vested.in a
trustee, the owner nust, their Lordships think,
the trustee, and so the right of a beneficiary is,
in proper case, to call upon the trustee to
Convey to hinmf. It is in that connection that Sir
Geor ge Lowndes further observed t hat t he
enforcenent of this right would, their Lordships
think, be barred after six years under Art. 120 of
the Limtation Act, and if the beneficiary has
al l owed this period
(1) (1931) I.L.R 10 PAT. 851
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to expire wthout suing he cannot afterwards file
a possessory suit, until conveyance he is not the
owner. It is clear that such a trust as is relied
upon in the present case would not fall wthin
s.10 of the Linmtation Act as it would be
impossible to hold that the properties which
vested in the appellant wunder the terms of the
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wills which have been proved were so vested for
the specific purpose of naking them over to the
respondent”. It would thus be seen that these
observations nean no nore than this that the
beneficiary under a private trust cannot claimto
recover possession of the property from the
trustee so as to attract the application of Art.
144 of the Linmitation Act. He can nake the claim
for a declaration which would be governed by Art.
120. It is quite clear that the question as to
whet her in a proper case the beneficiary can. not
apply for the renoval of the trustee, for the
appoi ntnent of a new trustee, and for the delivery
to the newtrustee of the property inproperly
alienated by the previous trustee did not fall to
be considered in that case. Al that the Privy
Council was called uponto consider was whether a
beneficiary can bring a suit for possession
against a trustee and whether such a suit can be
governed by art. 144; and in holding that such a
suit cannot be brought by the beneficiary the
Privy Council pointed out that Art. 144 postul ates
a suit by the owner and a beneficiary is not an
owner under the Indian Law of Trusts. W are,
therefore, satisfied ‘that the observations on
which reliance is placed by the |earned Attorney
General cannot be said to anmobunt to a decision
that in no case can a beneficiary claimthat the
trustee appointed under the -trust should be
renmoved and new trustee shoul'd be appointed and
the trust properties inproperly alienated by the
previous trustee should be ordered to be delivered
into the possession of the new trustee. Section 63
no doubt provides for the two renedi es which are
avail able to the beneficiary, but in our opinion
222
s. 63 cannot be treated as exhaustive on the
subj ect and so it cannot be urged that a claimfor
constructive possession |ike the one nmade in the
present suit is prohibited by 8. 63. Prinma facie
s. 10 of the Linmtation Act seenms to contenpl ate
an action by a beneficiary under a trust to which
8. 10 applies and provides that in such an action
the beneficiary nmay follow the property and ask
for a proper order & to the delivery of the said
property to the Dew trustee. If that be so, the
provi si ons of s. 10 would suggest that the
renedi es prescribed by 8. 63 are not exhaustive.
Besides, it would be relevant to observe that
if s. 63is held to be exhaustive as to the
renedi es available to & beneficiary it would |ead
to very anonalous results. If a trustee inproperly
alienates the trust property the only remedy which
woul d on that view be available to the beneficiary
is to obtain a declaration. How would this
declaration be effective to bring back to the
trust the property inproperly alienated? Strictly
and literally construed s. 63 dose not refer to
the remedy for the appointment of a new trustee
either, so that on a literal construction of s. 63
even that renmedy may be outside its purview but
assum ng that a beneficiary can ask for a
decl arati on that the property al i enat ed is
inmpressed in the trust and also add a prayer for
the appointnent of a new trustee that only neans
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that after the new trustee is appointed he wll
have to sue the alienee for possession and very
often this suit would be defeated by the alienee's
pl ea of adverse possession. It is hardly necessary
to emphasis that when the beneficiary sues for a
declaration as required by s. 63 and the alienee
resists the said suit the adverse possession of
the alienee is enphatically brought out and the
pendency of the beneficiary’s suit would not
affect that position so that on the view that a.
63 is exhaustive nore often than not the
beneficiary’s claimwould in substance be defeated
by the adverse possession of the alienee.
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I n Subbai ya Pandaram v. Mahanad Mist apha Mar acayar
(1), this is exactly what  happened. 1In, the
presence of the purchaser it was declared that the
trust have been validly created and that the
property was in fact a trust property. Their
Lordshi ps pointed out that "at the noment when the
sai d decree was passed the possession of the
property was adverse and the declaration that the
property had been properly nmade subject to the
trust disposition, and therefore ought not to have
been seized, did not disturb or affect the quality
of his possession ; /it nerely enphasised the fact
that it was adverse. No further step was taken in
consequence of that declaration until the present
proceedi ngs were instituted whenit was too |ate."
W would like to add that if for bringing back to
the trust the properties inproperly alienated by
the trustees two suits are required to be filed we
apprehend that the second suit by the newy
appoi nted trustee for obtaining possession of the
properties woul d al nost al ways be too late, and so
s. 63 cannot be read as exhaustively dealing with
all the renedies available to the beneficiary. W
nmust, therefore, reject the argunent that the suit
for possession in the formin which the prayer has
been nade by the plaintiffs is inconpetent.

That takes US to the question of res
judicata. The argument is that on general grounds
of res judicata the dismssal of the suit (O S
No. 30 of 1943) filed by defendants 1 to 6 should
preclude the trial of the present suit. It has
been fairly conceded that in terns s. 11 of the
Code cannot apply because the present suit is
filed by the creditors defendants 1 to 6 in their
representative character and it conducted as a
representative suit wunder o. 1, r. 8; and it
cannot be said that defendants 1 to 6 who were
plaintiffs in the earlier suit and the creditors
who have brought the present suit are the same
parties or parties who claim

(1) [1923] L.R50 I.A 295.
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t hrough each other. Were s. 11 is the thus
i napplicable it would not be permissible to rely
upon the general doctrine of res judicata. W are
dealing with a suit and the only ground on which
res judicata can be urged against such a suit can
be the provisions of s. 11 and no other. In our
opi nion therefore, there is no substance in the
ground that the present suit is barred by res
j udi cat a.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of 25

The next guestion which falls to be
considered is the npost inmportant question in these
appeals. W have already seen that three trustees
were appointed under the trust deed executed by
defendants 1 to 6 and two of the inpugned sale
deeds have been executed by only two out of the
said three trustees. The Courts below have held
that two out of the three trustees could not
convey a valid title and so on that ground al one
the two transfers are invalid. It is urged before
us that this conclusion is not justified on a fair
and reasonabl e construction of cl. 23 of the trust
deed. Be. fore considering this point it 1is
necessary to state the legal position in the
matter under the Trusts- Act.

Section 48 of the Trusts Act provides that
when there are nore trustees than one, all nust
join in the execution of the trust, except where
the instrument” of trust otherw se provides. It is
thus clear that all acts which the trustees intend
to take for executing the trust nust be taken by
all of themacting together. Therefore, there can
be no doubt that if the validity of the
alienations effected by the trustees falls to be
considered only in the light of s. 48 the fact
that out of the three trustees only  two have
executed the sale deeds would by itself nmake the
transactions invalid and woul d not convey title to
the alienees. This position is not in doubt.

Lewin on "Trusts" has observed that "in the
case of co-trustees the office is a joint one.
Where the administration of the trust is vested in
225
Co-trustees they all form as it~ were but one
collective trustee, and therefore must execute the
duties of the office in their joint capacity. it
is not wunconmmon to hear one of several trustees
spoken of as the acting trustee but the Court
knows no such distinctions, all who accept the
office are in the eyes of the |law acting trustees.
| f anyone refuses or be incapable to joinit is
not competent for the others to proceed wthout
him but the admnistration of the trust nust in
that case devol ve upon the Court. However, the act
of one trustee done with the sanction and approva
of a co-trustee any be regarded as the act of
both. But such sanction or approval nust be
strictly proved (1) If one of the trustees refuses
tojoin in the execution of the trust, under the
Indian law s. 34 of the Trusts Act provides for
the remedy. The other trustees can apply to the
Court as contenplated by 8. 34 and the trust may
accordi ngly be execut ed.

As we have seen s. 48 contenplates that its
provisions will not apply where the instrunent of
trust otherwise provides. In other words, if a
trust deed under which nore trustees than one are
appoi nted expressly provides that the execution of
the trust may be carried out not by all but by one
or nore then of course the nmatter world be
governed by the special provision of the trust
deed. The argunent urged by the |earned Attorney
General is that cl. 23 of the trust deed in suit
makes such a provision. Both the Courts bel ow have
rejected this plea but it is urged that the said
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conclusion is based on a msconstruction of the
rel evant cl ause.

Clause 23 has been thus translated by the
Hi gh Court: "In all the proceedings to be taken in
connection with this estate, you three, either
unani nously or according to the decision of the
majority, shall act". In the earlier |litigation
stated by defendants 1 to 6 this clause was thus
transl ated

(1) Lewin on trusts, 15th ed., p. 190.
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"Al'l the steps to be taken in connection with this
estate should be according to the wunani nous
opi nion of all the three of you or as decide(1) by

the magjority". The learned ‘trial judge has made
this translation of the clause in the present
proceedings: "In all the proceedings to be taken

in connection with the estate all the three should
act either unani-nmously or according to the

deci sion ‘of - the majority". ~The |earned Attorney-
CGeneral has supplied us wi-t h t he litera
translation of the clause which reads thus: "In

connection with this estate, in all proceedings to
be taken you three unani nously or according to the
decision of the mmjority shall act". W have
carefully conpared all the translations, and we
feel no difficulty in holding that the translation
supplied in the earlier litigation is somewhat
i naccurate, whereas all the three translations
made in the present proceedings substantially
agree. Taking the translation supplied by the

| earned Attorney-Ceneral it is clear that ~what
this clause requires is that the three trustees
shall act, and it provides that they shall act

according to the decision which may be reached
ei ther unaninously or by majority. "You three,"
that is to say the three trustees, is the subject
of the predicate shall act"; and the words between
the subject and the predicate indicate how the
deci si on has been reached. Readi ng the cl ause as a
whole it is difficult to accept the argument that
this clause allows two of the three trustees to
act without joining the third trustee in the
actual action to be taken in the execution of the
trust. It is not necessary under the clause that
in the matter of executing the trust  every
deci si on nmust he unani nous. The cl ause recogni ses
that in sonme matters decision may be by ngjority;
but nevertheless it requires that once a decision
is reached either unaninmously or by majority, in
giving effect to the decision and in taking any
given action in the execution of the trust all the
three must act. Thus read this clause conforms to
the statutory provision
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contained in 8. 48 of the Indian Trusts Act and is
not intended to provide for an exception to the

said provisions at all. It is wurged that if no
departure was intended to be nade from the
principles laid down in s. 48 the clause need not
have been added at all. This argunent is wholly

i nconclusive. There are General other clauses in
the trust deed which also bring out provisions
corresponding to the relevant provisions of the
Trusts Act and this argunent may apply to the said
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clauses as well. The authors of the trust, while
creating the trust, have nade el aborate provisions
in respect of the trust, while creating the trust,
| eave made el aborate provisions in respect of the
several matters concerning the execution of the
trust, and the whole schenme of the trust deed is
consistent with the operative «c¢l. 23 in that it
seens to require all the trustees to act together
even though the decisions which they seek to give
effect to may have been mejority decisions and not
unani nous deci sions. Therefore, in our opinion,
the Courts belowwere right in holding that cl
23, like the main provision of s. 48, requires
that all the trustees should have joined in the
execution of the sale ~deeds in question. That
bei ng so, Exs. :B-91 and. B-37 which are
respectively executed in favour of defendant 14
and defendant 13 are invalid and can pass no title
to the alienees on the ground that only two out of
the three trustees have executed them|[Vide: Lala
Man Mohan Das v. Janki Prasad (1)].

In support of the validity of these transfers
an alternative argunment has been urged before US
It is pointed out ‘that ~according to Lewin on
Trusts, if the act to the two trustees has been
done with the sanctiion and approval of the third
trustee then it may be regarded as an act of the
three trustees, and it 1is wurged that in the
present case the third trustee had consented and
shown his approval - to the -transactions in
guestion. The two sal e deeds have been executed by
def endant 7 and Veer abahu

(6) [1944] L. R 72 T. A 39.
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Pillai, and they do not bear the signature of
Narayana Pillai but this. alternative contention
proceeds. on the assunption that though Narayana
Pillai did not sign the docunent (Ex. B-94) he had
in fact consented to it and had shown his approva
to the transaction. This argunent, however, cannot
be accepted having regard to the concurrent
finding recorded by the Courts. below on this
point. Dealing wth this question the trial court
has referred to the discrepant versions given for
Narayana Pillai not joining in the execution of
the sale deed. He points out that no nentionis.
made in t he sal e deed as regards. t he
circunstances under which the third trustee did
not join. Then he exam nes the evidence given by
defendant 7 and points out the infirmties in the
said evidence. He conpares. the evidence given by
defendant 13 in the previous. suit and observes
that the explanations. given are inconsistent. One
of the explanations was that Narayana Pilla
declined to cone to the Sub-Registrar’s office as
he was. heavily involved and that people would
think that he was selling his. property. The other
expl anati on was that Narayana Pillai wanted come
acconmmodati on, and when his co-trustees refused to
agree he declined to join the execution of the
document. The trial court has observed that there
was nothing to show that Narayana Pillai was
financially involved at the relevant tine, and he
points. Qut that in fact Narayana Pillai had gone
to the sub-Registrar’s. Ofice near about that
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time in connection with another transaction. That
is how the trial court has rejected the argunent
that Narayana Pillai was a consenting party to the
transaction in question. The H gh Court has
concurred with this conclusion. 1In dealing wth
this question the Hgh Court has preferred to
believe the evidence of the first defendant that
Narayana Pillai considered the prices fixed for
Ex. B-94 as very |low and for that reason refused
to be a party to it. It has contrasted this reason
with the other reasons given on behalf of the
alienees, and it has recorded its conclusions in
t hese words:
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"Whatever may be the reason it is certain that
Narayana Pillai was not a-consenting party to the
transaction and there being no other evidence by
way of ~mnutes of any meeting of the trustees had
deci ded with the know edge of  Narayana Pillai
though he had dissented, we are unable to hold
that there has been such a decision of the
majority as would bind the dissenting trustee". It
does appear the original draft of Ex. B-94 was
made on the assunption that all the trustees woul d
join in the execution of the docunment but the hope
and anticipation formed by the two trustees was
beli eved and so the docunment was ultimately
executed by two of ‘themwithout ~Narayana Pilla
joining. W have considered the evidence to which
our attention was invited in thi's connection, and
we see no reason to interfere with the concurrent
conclusion recorded by the Courts below that
Narayana Pillai was not a consenting party to the
transfer in qguestion. ’'that bei ng so, t he
alternative ground nade in support of Ex. B-94
fails. If the transfers in favour of defendant 14
(Ex. B-94) as well as Ex;. B-37 in favour of
defendant 13 fail on this ground it is really not
necessary to consider the further question as to
whet her both the said transfers were effected for
grossly i nadequate consideration.

The next question which has been Traised on
behal f of defendant 14 is in regard to the
amendment nmade by the Hi gh Court in its decreta
order. It is urged that this anendnent was nade
after the appeals to this court had been adnitted
and so it is without jurisdiction. It appears that
the certificate was granted by the High Court to
the respective defendants who have cone to this
Court as appellants on Novenber 26, 1954, and the
appeal s were adnitted on Decenber 4, 1955, whereas
the anendnment has been made after the appeals were
admtted. The application for the anendnment in
guestion was made under s. 151 and 152 of the
Code; and it becane necessary because the decreta
order drawn in the H gh Court referred to the
profits
230
of which accounts were directed as nesne profits.
The use of the words "nesne profits” would have
inevitably brought ill the period of three years
beyond whi ch accounts could not be clained. By r J
their application the plaintiffs alleged that the
use of "mesne profits" in the decretal order was
i nconsistent with the judgment which had directed
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accounts of the net profits as so they clained
that the decretal order should be corrected in cl
[11, sub-cl.(3). According to the prayer thus nmade
it was suggested that the clause should read as
follows "that the defendants 12, 13 and 14 are
liable for the net profits of the properties
purchased by themunder schedule V, schedule |
and schedul e | respectively" The word "net profit"
was used in the pl ace of "mesne profits”
originally introduced ill the order. Wen this
application for amendnent was argued before the
H gh Court the defendants pl eaded that the use of
the words "nesne profits" was proper and should
not be changed. It was urged on their behal f that
inits judgnent the Hi.gh Court had introduced the
words "mesne profits" deliberately and so the
decretal order was perfectly correct. Thi s
contention has been negatived by the H gh Court,
and in our opinion rightly. It appears that in the
earlier . ‘portion if his judgnent Krishnaswani
Nai du, J., sunmarised ill one paragraph the effect
of the decree passed by the trial court; and in
giving this sunmary he observed that under the
decree defendants 12, 13, 14 and 16 were held
entitled to be paid the respective considerations
of the sales and nortgages together w th interest
they being liable to account for mesne profits as
per the ternms of the decree. Two things are clear
Th s part of the judgment does not contain the
decision of the Hgh Court at -all. It is really
concerned with the narration of the relevant facts
and it purports to sunmarise the effect of the
decree and nothing nore. Besides, the use of the
words "nmesne profits" in the context is obviously
the result of inadvertence because the decree of
the
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trial court had in the relevant clause used the
words "net profits" and not "nesne profits". Thus,
there can be no doubt that the decretal order
drawmn in the High Court through error introduced
the words "nmesne profits"” and such an error could
be corrected by the Hi gh Court under ss. 151 and
152 of the Code even though the appeals nay have
been admitted in this Court before the date of
correction.

But apart fromthis technical argument about
the jurisdiction of the H gh Court to nmake the
correction the point in question has been raised
on the nerits before us; and it is urged that the
plaintiffs are not entitled to anything nore than
three years’ profits from the respective
def endants. The argument is that Art. 109 of the
Limtation Act applies to such a claimand the
claim is confined to three years under that
article. Article 109 deals with clains for profits
of immovable property belonging to the plaintiffs
whi ch have been wongfully received by the
defendants and it prescribes there years’ period
of limtation conmrencing from the tine when the
profits were received. Normally there is no doubt
that a successful plaintiff would be entitled to
nmesne profits for three years and not nore; but in
the present case we are dealing with a claimnmade
by the plaintiffs on behalf of the trust and the
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decision in their favour has rendered it necessary
to adjust equities between the trust and the
respective alienees alienations in whose favour
have been set aside as invalid. W have already
seen that having set aside the alienations in
favour of defendant 14 and others the Courts bel ow
have directed that the alienees should get the
amounts due to them fromthe trust. It has also
been directed that interest at the rate awarded by
the decree should be paid to themon the said
amounts. This clearly is an equitable relief
granted to the alienees. Having held that the
al i enees shoul d get interest on the anounts due to
themfrom the dates of their respective nortgages
or
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sales the Courts in fairness have directed that
the alienees in turn should give an account of
the net profits of the properties which were
wongfully in their possessi on comencing with the
date when 7 they got possession. |f the technica

argunent based on Art. 109 i's upheld as a matter
of law there would be no scope for giving
equitable relief to the alienees as all and they
may be driven to /file fresh actions to recover
their claims and such actions would have to face
the possible plea of linmtation. That is why the
Hi gh Court has observed that the question about
the net profits ‘awardable to the trust ~ and
i nterest awardable to the al i enees involves
consi derations of equitable adjustrment, and it is
by way of an equitable adjustnent  that the
rel evant directions have been issued by the
decree. It is not disputed that the Court had
jurisdiction to make such an equitabl e adj ust ment.
Indeed, in many cases of this type Courts have
made equitable adjustnments between rival parties
Vi de: Satgur Prasad v. Har Narain Das (1); Bhagwat
Dayal Singh v. Debi Dayal Sahu (2). The principa

and interest ordered to be paid to defendant 14
and the profits ordered to be paid by himare thus
integral parts of on equitable adjustnment between
the plaintiffs and defendant 14.

It is also urged on behalf of defendant 14
that the H gh Court was in error in nodifying the
decree passed by the trial Court by changing 10
1/2% interest at conmpound rate to 10 1/2% sinple
interest in favour of defendant 14. The contention
if that under the nortgage executed in favour of
def endant 14 (Erg. B-95) the contract rate was 101
conpound interest and as nortgagee defendant 14
was entitled to that rate. In support of this
argunent reliance is placed on the decision of the
Privy Council in Jagnnath Prasad Singh Chowdhury
v. Surajmal Jalal (a). |In that case the Privy
Counci | has held

(1) (1932) L. R 59 1. A A 147. (2) (1908)

L. R 35 1. A 48, 59.

(3) (1926) L.R 54 1. A 1.
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that on a prelimnary decree for foreclosure or
sale under O XXXIV ,rr. 2, 4 of the Code, a
nortgagee is entitled to interest at the rate and
with the . rests stipulated in the nortgage, down
tothis date filed for redenption by the decree.
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This position 6 cannot be disputed; but the answer
tothe pleais that the present decree is not
passed in an action instituted by defendant 14 as
a nortgagee. The present decree is passed while
adjusting equities bet ween def endant 14 the
alienation in whose favour is set aside; his
rights as nortgagee are equitably recognised and
thereby further |litigation is avoided. Since the
decree by which defendant 14 is allowed to recover
his nmortgage dues has been passed for giving him
equitable relief it was open to the High Court to
consi der whether conpound interest should be paid
to him or not. As the High Court has pointed out,
while adjusting equities between the parties the
nort gage does not becone revived as such but the
relief granted to the 14th defendant is based on
equity and justice, and so the H gh Court thought
that the interests of" justice wuld be nmet if he
is paid out of the sale proceeds the principa

amount of  the nortgage with sinple interest at 10
1/ 2% W have carefully considered the contention

raised by the learned -Attorney-General in this
behal f but we do not think that we would be
justified in interfering with the nodification
made by the High Court in the decree passed by the
trial court. 1In the result Civil Appeal No. 62 of
1959 files by defendants 14 and 18 to 24 fails and
is dismissed with costs.

W now turn to Civil Appeal ~No. 77 of 1959
filed by defendants 12, 13 and 16. W will take
the case of defendant 12 first. W have already
seen that in favour of defendant 12 a sal e deed
has been executed on Novenber 7, 1941 (Ex. B-90).
This sale deed has been set aside on two grounds-
one that it is executed in favour of a person who
by intermeddling with the estate of ‘the trust has
234
becone trustee de son tort, and second that the
properties covered by the docunent have been sold
for inadequate consideration. It is conceded by
M. Ganapathy Iyer that if we confirm the J
finding recorded by the Courts below against
defendant 12 on the first point that it self would
invalidate the transfer in his favour. He has,
however, argued that the said finding i's
erroneous. Havi ng careful ly consi der ed the
rel evant material we see no reason to interfere
with the finding in question. In this connection
it would be enough if we briefly refer to the
rel evant evi dence bearing on this point. Defendant
12 wote to Pichu Ayyar Avergal, defendant 15, who
was a clerk of the trust estate on August 20,
1936, in these words: request you that Patha
properties my be checked, that Piramanayakam
Pillai comng (there) may be consulted with regard

to all nmatters and settlenment nmade and that you
may al so conme here on Monday norning and render
necessary assi st ance". The t one of the

conmuni cation and its contents are significant. It
is not the language of a person who is nerely
assisting the trustee. He is issuing directions to
the clerk of the trust. Defendant 12 was a
creditor of defendants 1 to 6. It is, however,
conmon- ground that when sale deed (Ex. B.12) was
executed in favour of defendant 13 on Decenber 19,
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1936, defendant 13 who is no other than the
brother of defendant 12 had undertaken to satisfy
defendant 12s debt and so as from that date
def endant 12 had ceased to be a creditor of the
estate. Even so, he was intermeddling with the
estate throughout. On Cctober 14,1938, he wote to
the Agent of the Travancore National and Quilon
Bank suggesting that he would pay a sum of Rs.
10,000 for the entire anmount payable to the bank
by the debtors and he requested the Bank to have
the debt discharged in that nmanner. Then he added
that "as the price of the |ands have gone down
very much owing to conditions at the present tine"
he requested that the sum of Rs. 10,000 may
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be received and that the entire debt should thus
be di scharged. 1t, would be noticed that at this
date defendant 12 was not a creditor of the estate
and he had, therefore, no business to wite to the

Bank. Thi's “letter, like the earlier one which we
have al ready seen, clearly i ndi cates t hat
def endant 12 had taken it upon himself to

adm nister the trust. To the sane effect is
another letter witten by him to the officia
Li qui dator of the said Bank on January 9, 1939. In
this letter defendant 12 says that "the trustees
are arranging for several settlenments in deference
to the w shes of ‘M. Ayyah Sastri, but owing to
the nature of tinme the matter -stands unsettled

even though both are agreed willingly ". Then he
refers to the proposal to settle all the debts and
prom ses that "the matter will be finally settled
if the trustees neet you personally". ",
therefore, request you ', says defendant 12, to
kindly excuse the little delay and pray to fulfill
the great task", and he adds. " | am al so com ng

there". Then followed a suit by the Bank, No. 12
of 1939 to which defendants 12 and 13 were
i npl eaded and in this suit defendants 12 and 13
entered into a conpromise with the plaintiff Bank
and obt ai ned a conpr om se decr ee. It i s
unnecessary to refer to the terns of —the
conprom se decree. What is material is the conduct
of defendant 12 in entering into conpromse with
the Bank. Defendant 13 nay have been justified in
entering into the conpromise but defendant 12
could have done to only as an intermeddl er. This
decree was passed on February 14, 1941. Ex. P-7 is
also relevant on this point. This is a notice
i ssued to defendant 12 by one of the creditors of
the estate. It appears that this <creditor had
given to defendant 12 a receipt signed by himin
order to enable defendant 12 to draw the anount
fromdefendant 14 to be paid to the said creditor.
The notice further recites that "it now transpires
that about the niddle of July, 1937, you drew the
said anbunt of Rs.455 fromthe said Janakiramm
I yer and have
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failed till nowto account for the same to nmny
client". In other words, this notice shows that

defendant 12 had pronmised to pay to the creditor
Rs. 425 due to himfromthe estate and had fail ed
to do so. The result was the suit by the creditor
(Smal |l Cause Suit No. 58 of 1940). This suit again
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was conprom sed by defendant 12.

There is yet another docunent Ex-121 which
shows how defendant 12 was interneddling with the
estate. This is a receipt passed by the clerk of
the estate to one Subbayyar Avergal on March 9,
1937. It reads thus: "According to the order
directed by defendant 12 | have received fromyou
on this date Rs. 400 fromthe sale of the current
Pi sanam paddy produce fromthe estate of M R Ry.
P.S. Krishnaswanmi Ayyar Avergal vagaira, Kal akkadu
Pannai". It is clear that the clerk of the estate
Pi chandi Ayyar who passed the receipt had been
directed by defendant 12 to receive Rs.400 from
Subbayyar Avergal. The had. accordingly received
that ambunt and passed a receipt in that behalf.
Now, is. defendant 12 directed the clerk of the
estate to receivea certain ampunt for and on
behal f ~ of the estate it clearly anmounts to
i nternmedding with the estate and it nmkes him
trustee 'de son tort. Defendant 12 had given
evidence in the earlier litigation in which he had
stated that he, defendant 13 -and Veerabahu Pilla
were nmenbers of an undivided famly. 1In the
present proceedi ngs  defendant 12 has gone back
upon his adnmission that he and his brothers
constituted an wundivided fanmily. The trial court
has accepted this latter plea and the Hi gh Court
has not differed from it; but that  apart, the
several statements made by defendant 12 in  the
sai d evidence clearly show that he was taking as
much active part in the affairs of the trust as
hi s brot her Veerabahu

There is yet another fact to which reference
may be nmade. As the High Court has pointed out,
the sale in favour of defendant 12 was executed on
237
Novenber 7, 1941, and yet the properties covered
by the said docunent appear to have been put in
hi s possession as early as 1937. In other words,
def endant 12 entered into possession of the
properties nearly four years before the sale was
executed in his favour. It is in the light of
these facts that the Courts bel ow have hel d that
defendant 12 is a trustee de son tort. As is

observed is WIliamns on Executors and
Admi ni strator (1) "a very sl i ght act of
interneddling with the goods of the deceased will
make a person executor de son tort". In ‘the

present case the acts of interneddling by
def endant 12 spread over a fairly long period and
cannot in any sense he regarded as mnor and
insignificant. W would accordingly hold that
defendant 12 is in the position of trustee de son
tort and to the sale deed executed in his favour
(Ex.B-90) is bad on that account al one.

In regard to defendant 13 there are two
transactions in his favour, Ex. B-37 and Ex.B-79.
Ex. 37, as we have already seen, is invalid for
the reason that it has been executed by two out of
the three trustees. That |eaves Ex. B-79; but
before we deal with that transaction it would be
relevant to refer to a general consideration which
applies to all the transfers in favour of
def endants 12, 13 and 16. Defendants 12 and 13 are
the step brothers of Veerabahu and defendant 16 is
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the son-in-law of defendant 13. It is quite clear
that under s. 52 of the Trusts Act "no trustee
whose duty it is to sell trust-property, and no
agent enployed by such trustee for the purpose of
the sale, may, directly or indirectly, buy the
same or any interest therein, on his own account
or as agent for a third person". This position is
thus stated by Lewin on Trust: "A trustee is
absolutely and entirely disabled from purchasing
the trust property whether it be real estate or a
chattel personal, land, or a ground rent, in
reversi on or possession, whether the purchase be
made in the trustee’' s own nane or

(1) WIllians of Executors and Admnistrators,
14th ed., Vol. 1, p. 28,
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inthe nane of atrustee for-him directly or
indirectly, as to a -purchaser upon a contract or
under st andi ng~ (anmounti ng to nore t han nere
expectati'on) that~ the purchaser shall re-sell to
the trustee, by private contract or public
auction, from hinself as the single trustee, or
with the sanction of his co-trustees(1l). Thus, the
alienations by the trustees in favour of the near-
relatives of one of the trustees would be bad for
this reason. Besides, under s. 47 of the Indian
Trusts Act a trustee cannot del egate his office or
any of his duties either to a co. trustee or to a
stranger, unless the instrunent- of trust so
provides, or the delegation is in the regular
course of busi ness, —or the del egati on i's
necessary, or the beneficiary, being conpetent to
contract, contents to the delegation. The trust
did i mpose upon the trustees the obligation to
sell the properties of the trust at the highest
price recoverable and to distribute the sale
proceeds anobngst the creditors . of the authors of
the trust. The docunents in favour of defendants
13 and 16 seem to leave it to the respective
purchasers to pay the debts and that map be
another infirmty in the transaction.

Going back to Ex.B-79 which is a transfer in
favour of defendant 13 it is evident that this
transaction is inevitably connected wth another
transaction Ex. B-25. Ex. B-79 has been executed
for a consideration of Rs.2,000 and odd and it
relates to 3 acres and 14 cents of schedule VIII
property. It appears that def endant 13 had
obt ai ned another sale deed Ex. B-25 on April 19,
1937 This sale deed consisted of 51 itens of
property belonging to the trust which had spread
over five villages. These itens consisted of
house-sites and |ands. The sale deed was for Rs.
5,000. Defendant 13 in his turn proceeded to sel
the said property by different lots to respective
buyers. Amongst the creditors of the estate was
Lakshmi

(1) Lewin on Trusts, 15th ed, p. 797.
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Ammal to whom Rs. 800 was payabl e on the basis of
50% of return of debt. Defendant sold to |I..
Lakshm Ammal 64 cents out of the |ands purchased
by him under Ex. B-25. It, however, appears that
in respect of the 3 acres and 14 cents which ,7
was the subject-matter of Ex. B-25. Original Suit
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No. 32 of 1941 was instituted by persons who
clained title to the said property. To that suit
Lakshm Ammal was i npl eaded as to defendant and so
was defendant 13. Utimately the said suit was
decreed and the property in question was held to
belong to the plaintiffs in that suit and not to
the estate of defendants 1 to s. It was as a
result of this decree that Ex. B-79 canme to be
passed in favour of defendant 13. This docunent
purports to convey 3 acres and 14 cents of another
property to make good the | ose to himby reason of
the decree in Suit No. 32 of 1941. Thus, it would
be seen that the transaction evidenced by Ex. B-70
can stand only if the transaction by evidenced by
Ex. B-26 is valid and not otherw se. The Courts
bel ow have held that this latter transaction is
obviously and patently invalid. |In our opinion,
this conclusion is right. It is true that Ex. B-25
is not directly challenged in the present suit
because the  properties covered by it have been
sold to different purchasers by defendant 13 and
they have not been inpleaded. Even so, since Ex.
B-25 is the very foundation of Ex. B-79 it is open
to the plaintiffs to contend that the validity of
Ex 26 should be considered for determning the
validity of Ex. B-79, and that is what the Courts
bel ow have done. Now, one has nerely to |ook at
the broad features of Ex. B-25 to be satisfied
that it is an invalid transaction. It is patent
that no attenpt was made to value the properties
individually. The properties nunbering 51 and
spread over five wvillages were all grouped
toget her and sold for Rs. 5,000 without naking any
serious efforts to deternine the value
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of the lot. The purchaser was told to sell the
properties to the respective creditors of the
estate and thus satisfy them The in substance is
del egation of the functions of the trustees which
they could not J delegate to defendant 13. - The
stanp paper for the sale deed Ex. B.25 stands in
the nanme of Veerabahu Pillai and defendant 13 was
unable to explain how the stanp paper cane to be
in that nane. Defendant 13 adnitted that he did
not inspect the property before its purchase and
that he had no idea about its value. As the tria
court had observed, the transaction cannot be
regarded was a bona fide sal e because the property
consists of odd assortnent of punja |ands and
house sites in Pathi, Padmaneri and Sival pur
villages". Therefore, we have no difficulty
whatever in agreeing with the conclusion of the
Courts below that Ex. B-25 was invalid; if that be
so Ex. B-79 nmust be held to be invalid for that
reason alone. Incidentally, we may refer to the
fact that defendant 13 admitted in the earlier
suit that he had not refunded the purchase noney
to Lakshm Ammal and that substantially destroys
the basis of Ex. B-79 because defendant 13 not
havi ng paid anything to Lakshm Ammal had no ri ght
to retain the property conveyed to him

The last transactions which have yet to be
examned are those in favour of defendant 16. In
regard to these transactions the trial court has
found that evidence adduced by the plaintiffs
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shows that the consideration for which properties
were sold were grossly inadequate. The vendee,
defendant 16, did not care to examine hinself.
Besi des, as we have already pointed out he is a
close relation of defendants 12 and 13. The Hi gh
Court has concurred wth the trial court’s
conclusion. The only point which was attenpted to
be made by M. Pattabhiraman in challenging the
correctness of this concurrent conclusion is that
the Courts appear to have assuned that the
agricultural lands conveyed to defendant 16 were
all double crop lands. On this assunption he
suggest ed t hat
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the cal cul ation nade about ‘the true value of the
sai d properties errs on the side of overstatenent.
It is not disputed that of the |ands conveyed 3
1/2 acres and 24 cents are single crop while
approximately 3 acres are double crop. On | ooking
at the ' judgnents of both the Courts bel ow,
however, we are satisfied that the argument is
nm sconcei ved because neither judgnent proceeds on
the assunption that the whole of the agricultura
property is doubl'e crop land. In fact the
di scussion in the/judgnent of the trial court on
I ssue No. 27 quite clearly negative the assunption
nmade by M. Pattabhiraman. that being so as the
Courts bel ow have observed, evidence led by the
plaintiffs in support of their —case that  the
transfers were effected for grossly inadequate
price has renmained unrebutted. The question about
the value of the property has been determ ned on
the evidence, docunentary and oral, led in the
case, and both the Courts have found in favour of
t he plaintiffs and agai nst t he al i enees.
Incidentally, we may point out that M. Viswanatha
Sastri appears to be right when he suggests that
schedule VII refers to the properties both at
Thi rukurunkudi as well as Padmaneri though the
headi ng of the schedul e refers only to
Thi rukurunkudi. In the result Cvil Appeal No. 77
of 1959 preferred by defendants 12, 13 —and 16
fails and is dismssed with costs.

Appeal s di snm ssed
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