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REPORTABLE

I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4367 COF 2000

Ms. Residents Welfare

Associ ation, Noida ....... Appel | ant ('s)

Ver sus

State of U P. & Os. ....Respondent (s)
JUDGVENT

TARUN CHATTERIJEE, J.

1. This appeal by special |eave is directed against
the judgnent and order dated 27t h of My, 1999
of the Division Bench of the H-gh Court of
Al | ahabad in Wit Petition No 38748 of 1997
wher eby, the Division Bench of the H gh Court
had di smssed the Wit Petition filed by the

appel | ants above naned.
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2. The relevant facts leading to the filing of this
appeal, as energing fromthe case nmade out by
the appellant may be summari zed as foll ows: -

New Okhl a I ndustrial Devel opnent Area (in
short "Noida") allotted |ands to several Co-operative
Housi ng Soci eti es by execution of |ease deeds with
such Co-operative Group Housing Societies in
respect of the lands allotted to them The said |ease
deeds contain various restrictions on the transfer of
| easehol d ri ghts which, interalia include:

1) Restrictions on the transfer w thout prior consent
of t he Noi da authorities by transfer
menor andum

2) Construction of buildings on such l'easehold
 ands had to be nade within a stipul ated period
fromthe date of allotnent failing which'the
| eases of the respective Co-operative housing
societies were liable to be resuned by the Noi da

aut horities.
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3. The | ease deeds al so contai ned anot her cl ause,

whi ch stipulated that such | ease deeds nust be

conpul sorily registered with the sub-Registrar. It

may be clarified that Noida is the |l essor, the co-

operative societies are the | essees, nenbers of the

cooperative soci eties are sub- | essees and t he

present appellants are the assignees.

4. The appell ant is t he Resi dent Vel fare
Associ ati on, Noi da, (hereinafter call ed the
"Associ ation"). The nenbers of the association

execut ed vari ous agreenents for transfer of
| easehol d rights with the co-operative societies and

its menmbers from 1988 onwards. Each of the

agreements for transfer of |easehold rights entered

into by the nmenbers of the association wth the

| essees and the sub-|essees were registered with the

O fice of the Sub-Registrar, Noida. It my be kept

on record that from 1984 to June 1997, Noi da
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authorities were injuncted by the Cvil Court from
i ssui ng transfer menor andumns for gr ant of
perm ssion for transfer of |easehold rights. The
order of injunction was operative from 1988 and
continued al nost throughout the State of UP til
July 1997. It may al so be kept on record that the
agreenments for transfer of |easehold rights were
denot ed as agreenent’s of sal e. The vari ous
transactions entered into by the nmenbers of the
associ ation may be categorized in three different
heads:
1) By the agreenents of transfer entered into and
possessi on taken /over on paynent of nost or al
of the consideration due and such agreenents
being duly registered with the Ofice of the Sub-
Regi strar, Noida on paynent of stanp duty
charges at half of the stanp duty payabl e on a
conveyance for the consideration set forth in the
agreenment in accordance with Article 5 (b)(1) of

Schedule 1-B to the UP Stanp Act,
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2) By the agreenents entered into and possession
not taken under the agreenents, but later the
sai d agreements were duly registered with the
Sub- Regi strar, Noida,

3) In both the above nentioned categories, the
agreements for transfer were either for a plot of
I and on which constructi on was made thereafter
by the assignees (nenbers of the association) of
the | easehol d property out-of their own funds or
the agreenents for a plot of |land along with the
bui I'ding constructed thereon. Thus in sone
cases, as noted herei nabove, the plots were
purchased al ong with small construction which
was | ater denvol i shed and t he assi gnees
constructed new buil di ng after obtaining new

sanction plans using their own funds.

5. On 1st of July, 1997, ‘a public notice was
i ssued advertising that Noida authorities shall issue

transfer menorandunms with respect to the transfer
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of plots in question upon terns and conditions

i ncl udi ng paynent of transfer prem um Upon

i ssuance of the said notice, various nenbers of the
associ ation appl i ed for and obt ai ned transfer
menor anduns from Noi da authorities after
conplying with the conditions thereof and making
paynments of the prescribed premium One of the
conditions, nanely condition no. 4 of the transfer

menor andum i ssued by the Noi da authorities

required the l'essees of the dem sed prenises to

execute a regular deeds of transfer with the

assignees and to get the sane registered with the
Sub- Regi strar, Noida. A copy of the sane was

required to be filed with the Noi da authorities

within a period of 60 days failing which, the Noida
authorities would be entitled to cancel such transfer
and i npose a penalty for revalidation of the transfer
menorandum It is at this stage appropriate that
condition no. 4 of the transfer nmenorandum nay

be produced for the proper understandi ng of the
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dispute in this case:

"The transferee will subnit a certified copy
of transfer deed to be duly registered with
Ofice of the Sub-Registrar, Noida within
60 days fromthe date of issue of this
menor andum This transfer deed is

required to be signed by the person who

has signed the transfer application. The
transferee of the transfer deed executed

by power of attorney hol der of the
transferor after 30th Septenber 1997 shal
be liable to pay additional transfer charges
as per policy of the Authority. If the
transferor/transferee fails to execute and
regi ster the transfer deed within 60 days
fromthe date of this menorandum t hen

this transfer menorandum shall be

required to be revalidated subject to
paynment of penalty at transferring rate
applicable fromtine to tine (present
penalty for delay in executing transfer
deed is Rs. 10/- per day for actual period
of del ay over and above the given period

of 60 days)"

6. In conpliance with the above stated condition
of the transfer menorandum sonme of the nmembers

of the association executed the rel evant transfer
deeds with the | essees. It appears that these
transfer deeds were in essence and in reality deeds

for transfer of the | ease by way of assignnents by
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the original |essees in favour of the nenbers of the
association. Prior to submtting the docunents for
registration, enquiries were made as to the stanp
duty payabl e on whi ch the officials of
respondent no. 3 informed that the stanmp duty to

be fixed on the docunents should be as applicable

to conveyance under Article 23 of the Schedule 1-B

of the Stanmp Act, on the basis of the current narket
val ue of the plot along with the constructed portion
thereon and for which reference to the present
notified rates for Noi da - woul-d be taken

i ndi cati ve of the narket value.

7. Chal | engi ng this decision of the Sub-Registrar
a Wit Petition was filed beforethe Allahabad Hi gh
Court. In the Wit application, the appellant raised
the follow ng issues:
1) Whet her the relevant dat e for
determ nation of the market val ue of
property woul d be the date of

agr eenment to sel |, when the
consi deration was frozen, or the date of

t he

as
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presentation of the docunents of
transfer for registration?

2) Whether the stanmp duty could be |evied
on the buildings that have been
constructed after getting possession of
the | ands and whose cost has been
borne entirely by the nenbers of the
associ ati on?

8. The Division Bench of the Hi gh Court decided
the aforesaid two questions and it was held inter-
alia, as foll ows:

1) As far as the leasehold land is
concerned, it can only be the subject
matter of assignnment -and not absol ute
sal e by the very nature of the |Iand and
therefore both Articles 23 and 63 of the
Schedul e of the Indian Stamp Act woul d
be applicable.

2) Whether the association or its nenbers
constructed the buildings was a
question of fact, which the Hgh Court in
the exercise of its jurisdiction under
Article 226 of the Constitution was not
in a position to determne

3) If the Constructions were nade after the
possessi on was delivered to the
nmenbers of the association, stanp duty
could not be levied on the buildings so
constructed, as they were not the
subj ect matter of transfer between the
sub-| essees and assi gnees.

4) ©Market value of the |ands could not be
cal cul ated on the date of agreenent to
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sell but the same can be cal cul ated on
the date of execution of the conveyance
deed.

9. Based on the aforesaid findings, the D vision
Bench of t he Hi gh Court rej ected t he Wit

application of the appellant.

10. Feel ing aggri eved by the judgnment of the

Di vi sion Bench of the Hi gh Court, the association
had filed this special |eave petition, which on grant
of leave was heard in the presence of the |earned

counsel for the parties.

11. We have heard the | earned counsel appearing
for the parties and have careful 'y exam ned the
materials on record. Having done that the pivota
guestions that need to be decided in this appeal, as
were decided by the Hi gh Court are as follows:

1) Whether the condition precedent to pass

an order under section 47 A of the
Stanp Act, as anended by the State of

10
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Uttar Pradesh (in short U P.), was
present in the instant case?
2) Whet her the said docunments were
deeds of assignnent falling under
Article 63 of the Schedule 1-B of the
Stanp Act, as applicable to the State of
UP or they were deeds of conveyance,
as defined in section 2(10) of the Stanp
Act to which Article 23 would be
appl i cabl e?
3) Wiet her the docunment dated 22nd of
Noverber, 1997, is a deed of
assignment or it is a conveyance to
which Article 23 applies and if so,
whet her the order dated 22nd of
Noverber, 1997, passed by the Sub-
Regi strar purporting to nake a
ref erence under Section 47 A of the
Stanp Act, as applicable to the State of
UPis not |egal and without jurisdiction?
4) \Wet her t he rel evant dat e for
determ ning the consideration entered in
the docunent woul d be the market
val ue of the property on the day of
entering intothe agreenment for sale and
not the date of presentation of the
document s for registration?

12. We shall now proceed to deal with the
qguestions framed by us in this appeal. Let us first
consi der the scope of Section 47 A of the Stanmp Act
as anended by the State of UP, and the condition

precedent for invocation of Section 47 A of the Act

11
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whi ch woul d be necessary for passing an order
under the said Section of the Stamp Act as
applicable to the State of UP. Section 47 A was
substituted by UP Act 38 of 2001 with effect from
20t h of May, 2002, whereby a provision has been
made to charge duty as per the narket value of the
property valued in case of evasion of the stanp

duty. Section 47 A reads as under

"47-A. Instruments of conveyance etc., if
underval ued, how to be dealt with:- (1)(a)
| f the market val ue of any property which
is the subject of any instrunent on which
duty is chargeabl e on the market val ue of
the property as set forth in such
instrument is l'ess than even the m ni mum
val ue deternined in accordance with any
rul es nmade under’ the Act, the registering
of fi cer appointed under |ndian Registration
Act, 1908, shall, notwi thstandi ng anything
contained in the said Act, inmediately
after presentation of such instrunents and
before accepting it for registration and
taki ng any action under section 52 of the
said Act, require the person liable to pay
the deficit stanmp duty as conputed on the
basi s of the minimum value determned in
accordance with the said rules and return
the instrument for presenting again in
accordance with section 23 of the

Regi stration Act, 1908.

12
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(b) When the deficit stanmp duty required to
be paid under clause (a), is paid in respect
of any instrument and the instrunment is
presented again for registration, the

regi stering of ficer shall certify by
endor senent thereon, that the deficit

stanp duty has been paid in respect

t hereon and the name and the residence

of the person paying them and register the
sane.

(c) Notwi thstandi ng anyt hing contained in
any provision of the Act, the deficit stanp
duty may be paid under clause (a) in form

of inpressed stanp containing such

decl arati ons as may be prescri bed.

(d) If any person does not make the

payment of deficit stanmp duty after
receiving the order referred to in clause (a)
and present the instrunent again for

regi stration, the registering officer shall
before registering the instrunent, refer the
sane to the Collector for determ nation of
the market val ue of such property and the
proper duty payabl e thereon

(2) On receipt of a reference under sub
section (1) the Collector shall, after giving
the parties a reasonabl e opportunity of
bei ng heard and after hol ding an enquiry

in such manner as nmay be prescribed by

rul es made under this Act, determne the

mar ket val ue of the property which is the
subj ect of the instrunment and proper duty
payabl e t hereon.

(3) The Collector may suo noto,or on a
reference fromany court or fromthe
Conmi ssi oner of Stanps or an Additiona
Conmi ssi oner of Stanps or a Deputy
Conmi ssi oner of Stanps or an Assistant
Conmi ssi oner of Stanmps or any Oficer

aut hori zed by the Board of Revenue in

13
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that regard, within four years fromthe
date of registration of any instrunent on
whi ch duty is chargeabl e on the market

val ue of the property, not already referred
to hi munder sub section (1), call for and
exam ne the instrument for the purpose of
satisfying hinmself as to the correctness of
the market value of the property which is
the subject of such instrunent and the
duty payabl e thereon, and if after such
exam nati on he has reason to believe that
the market value of such property has not
been truly set forth in the instrunent, he
may determ ne the narket val ue of such
property and the duty payabl e thereon
Provided that, with the prior pernission of
the State Governnent, an action under this
sub section may be taken after the period
of four years but before the period of eight
years fromthe date of the registration of
the instrument-on which the duty is
chargeabl e on the market val ue of the
property.

Expl anati on- The paynent of deficit stanp
duty by any person /by any order of the

regi stering officer under sub section (1)
shal |l not prevent the Collector from
initiating proceediings on any instrunent
under sub section (3).

(4) If on enquiry under sub section (2) and
exam nati on under sub section(3) the
Col l ector finds the market value of the

property-
a) truly set forth and the document duly
st anped, he shal | certify by

endorsenent that it is duly stanped
and return it to the person who made
the reference

b) not truly set forth and not truly
stamped, he shall require the paynent

14
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of the proper duty or the anount
required to make up the deficiency in
the same together with a penalty of an
amount not exceeding four tines the
amount of proper duty or the deficit
portion thereof.
(4A) The Col lector shall also require al ong
with the deficit stanmp duty or penalty
required to be paid under clause (ii) of sub
section (4), the paynment of a sinple
interest as a rate of one and a half per
mensum on the anount of deficit stanmp
duty calcul ated fromthe date of execution
of the instrument till the date of actua
paynent .
(4B) The anmpunt of interest payabl e under
sub section (4A) shall be added to the
amount due and al'so deened for all
pur poses for the anpbunt required to be
pai d.
(4C) Where the realization of the deficit
stanp duty remai ns stayed by any order
of any court or any authority and such
order is subsequently vacated, the interest
referred to in sub/section (4A) shall be
payabl e al so for the period during which
the order or stay remained in operation.
(4D) Any anount paid or deposited by, or
recovered from or refundable to, a person
under the provision of this Act, shall first
be adjusted towards the deficit stanp duty
or penalty outstandi ng agai nst him and
the excess, if any shall then be adjusted
towards the interest, if any, due from hi'm
(5) The instrument produced before the
Col I ector under sub section (2) or sub
section (3) shall be deened to have cone
before himin performance of his function
(6) In case the instrunent is not produced
within the period specified by the

15




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 44

Col l ector, he may require paynent of
deficit stamp duty, if any, together with
penalty on the copy of instrunent in
accordance with the procedure |aid down
in sub section (2) and (4)."

13. Before the introduction of Section 47 Ain the
Stanp Act, there was no provision under the said

Act enpowering the revenue authorities to nake an

enquiry regardi ng the valuation of the property

conveyed for the purpose of determining the duty
chargeable, if, the registering authorities were of the
vi ew t hat the val uation shown i n the docunent was

under val ued. Thi s was reflected t hr ough t he
decision in H mal aya House Conpany vs. Chi ef

Controlling Authority & another, AIR 1972 SC

898, whereby this court held that the stanp duty

was chargeabl e as conveyance under Article 23 and

the Collector (Stanps) was not entitled to charge

stanp duty on a docunent present ed f or
regi stration except on the consideration set forth in

the docunent. Pursuant to this judgnment, severa

16
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States anended the Stanp Act. The State of UP al so

i ntroduced an anendnent by way of Section 47 A,

whi ch has been quoted herein above. Thus, the

obj ect underlying Section 47 A of the Indian Stanp

Act is to neutralize the effect of under valuation of

i movabl e property under registered instrunent of

sal e or exchange or gift or partition or settlenent.

From a bare perusal of sub-section (1) of Section 47

A of the Act, it is clear that if the market val ue of

any property, whichis the subject matter of an

i nstrument _on whi ch stanp duty is chargeable, as

set forth in the instrument, is |ess than even the

m ni mum val ue determined in accordance wi'th the

rul es made under this Act, the registering officer

shal | request the person to pay the deficit stanp

duty and pr esent t he i nstrunent agai n for
registration. At the sane tine, it should be kept in

mnd that it is not enough for the authorities for the

pur pose of i nvoki ng Section 47 A that the

consi deration amount stated in the instrunent of

17
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sale is less than the prevailing market val ue but
they nust be satisfied that there is an attenpt of
under valuation. It is pertinent to nention that if
the registering authority finds that the market val ue
of the property presented for registration is higher
than the one shown in the document, in that case,

the registering authority after presentation of such
i nstrument and before accepting the docunent for

regi stration woul d-ask the person liable to pay the
required stanp duty, to pay the deficit anpbunt as
conputed on the basis of the mninumwval ue

determ ned in accordance with the rules and return
the instrument for presenting the docunent again

in accordance with Section 23 of the Registration
Act. Again a close ook at Sub-Section (2) of Section
47 A reveals that in case such an officer has reason
to believe that the narket value of the property has
been under val ued, he shall refer the same to the
Col l ector but only after registering the sane.

Even for the sake of argunent, if we assune that

18




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 44

Section 47 Ais applicable in the present case, then
also it is apparent that in the current scenario, the
regi stering authority could not register the said

i nstrunment before referring it to the Collector which
has been mandated under the Act. For the further
illustration of this point, we may refer to the
decision of this Court in State of Punjab vs.

Mahavi r Singh, (1996) 1 SCC 609, where this

Court has categorically held that whenever a

docunent i's presented for registration, the Sub-

Regi strar-is required first to register the docunent
and then nmake a reference under Section 47 Aif he

deens fit and proper

14. Bef ore we proceed further to ascertain whether

Section 47 A would at all be applicable in'the

present case at our disposal, we have to first

establ i sh whether the all eged documents were

deeds of assignnent falling under ‘Article 63 of the

Schedul e 1-B of the Stanp Act as applicable to the
19
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State of UP, or they were deeds of conveyance, as
defined in Section 2(10) of the Stanp Act to which
Article 23 would be applicable. It is only after this
guestion is properly answered, that we can proceed

to answer whether Section 47 A woul d be applicable

in the present case.

15. The | ear ned counsel for t he appel | ant
contended that since Article 63; Schedule 1-B of the

Act is a specific provision that deals with transfer of
| ease by way of an assignnment; it should be

excluded from general provisions. This Article is the
chargi ng provision/for such transfers. It provides for

t he duty to be char ged whi ch is equal to
conveyances as provided in Article 23 of the said
Schedul e, the only distinguishing factor being that
inthe forner, the rate of duty woul d be according to
the consideration nentioned in the deed, while the

| ater states the exact duty chargeable. The | earned

counsel also contended that for application of

20
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Article 23, it is necessary t hat there is a
conveyance. It was al so contended by himthat the

mai n condition for registration of an instrunent is

that it nust be chargeable to duty on the narket

val ue and the sane is possible in case of an out

right sale. In case of |ease, only partial rights are

transferred and the right of reversion remains with

the | essor whereas in case of sale, there is an

absol ute transfer of ownership. Therefore, we have

to establi'sh whether the docunents presented for

regi stration were, in fact, an out right sale or a deed

of | ease. The | earned counsel appearing on behal f of

the r espondent no 4, (i.e. bei ng the Noi da
aut horities) cont ended t hat t he deed was a

conposite deed of assignment and sale owing to

whi ch both Articles 23 and 63 woul d be applicable.
The Division Bench of the High Court inits

i mpugned judgnent al so agreed to this contention
Thus, considering this, it becones essential for us

to determ ne the nature of the deed.

21
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16. "Sal e" has been defined under section 54 of

the Transfer of Property Act. Although the |ndian

Stanp Act 1899 has not included the definition of

"sal e", Section 2, sub-section (10) of the Act defines
"conveyance" as including a conveyance on sale and

every i nstrument by whi ch property, whet her
novabl e or immovable, is transferred intervivos and
which is not otherw se specifically provided for by
Schedul e 1-A or Schedul e '1-B, as the case may be.

"Lease" has been defined under section 105 of the
Transfer of Property Act and al so in section 2 sub
section (16) of t he I ndi an St anmp Act 1899.
According to section 2 sub section (16) of ‘the Indian
Stanp Act, "Lease" nmeans a | ease of immovable

property and includes a Patta, a kabuliyat or any

i nstrunment by which tolls of any description are |et,

any witing on an application for |ease intended to
signify that the applicationis granted and finally

any instrument by which mning lease is granted in

respect of minor mnerals as defined in clause (e) of

22
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section 3 of the Mnes and M nerals (Regul ati on and

Devel opnent) Act, 1957.

17. From a plain reading of Section 54 and Section
105 of the Transfer of Property Act, there cannot be
any doubt in our mnd that in case of a | ease, there
is a partial transfer and the right of reversion
remains with the | essor. Wereas in case of a sale,
there nmust be an absol ute transfer of ownership

and not sonme rightsonly as in the case of a |ease.
Therefore, it is to be considered whether the
docunent in question, which was presented for
registration, was a partial transfer and accordingly,
it was a | ease, or whether it involved any outright
sale therein. As noted herein earlier, a | ease deed
was executed by the lessor in favour of the co-
operative societies and its nenbers. It is-an
admitted position that the | essor nanmely Noida
Authorities had entered into the lease agreenent

with the co-operative societies and their nenbers,

23
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bei ng | essees and t he sub-I|essees respectively, and

the sub-lessees further entered into the agreenents

with the assignees (nmenbers of the appell ant

associ ation). Such being the position, it is anply

clear to us that the docunent in question presented

for registration before the registration officer was, in
fact, a lease and the transfer to the menbers of the
associ ati on was an assignnent of the | easehold

rights. It cannot be doubted that the denised | and

was nerely an-enjoynment of the land and not

transfer of the ownership

18. In order to appreciate whether a docunent is a
sale or a |ease, reference can be nmade to the case of
Byr anj ee Jeej eebhoy (P) Ltd. Vs State of
Maharashtra (AR 1965 SC 590), where this
Court fornul at ed t he foll ow ng principl es for
determ nati on of the aforesaid question:

"Such a grant cannot be regarded as a

| ease, for a | ease contenplates any right
for a transfer of a right in a consideration

24
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price paid or prom sed or service or other
things of value to be rendered periodically

or on specified again to the transferor. The
grant does not purport to denise a right of
enjoyment of land. It confers right of
ownership in then land. There is gain no
contractual right reserved. It is specifically
or by inplication to deternmine the right.

The reservation and reversion renained

and remai ns yearly and runs, years and

profits of all |ands determ ne and property
inthe premse is of nature of a restriction
upon the said transfer and does not

restrict the equality of the said. The rent to
be denanded was agai n not stipulated as

consi deration for the grnat of the right to
enjoy the I and but expressly in

consi deration of grnating freedomfrom
l[iability to pay assessnent."

[ Enphasi s suppl i ed]

19. The High Court in the present case decided
that the docunent given for registration contained a
conposite deed of lease as well as a deed of sale.
Therefore, both Article 63 as well as Article 23 of
the said Act would apply. W cannot agree with

t hese observations of the Division Bench of the High
Court. As nentioned earlier, the said docunent

consists of a single deed of assignment of |ease. The

25
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Di vi si on Bench construed the transfer of the |and

as an assignnent of |ease whereas the transfer of

the building appurtenant thereto to be through a

deed of sale. It appears to us that the Hi gh Court
has clearly not interpreted the true essence of the

| ease deed executed between the | essor and the

| essees. The | earned counsel appearing on behal f of

t he appel l ant has brought to our notice that the

sai d | ease deeds categorically provided that not only
the |l and but the appurtenants attached thereto are

al so governed by its covenants as per para "k" of the
sai d deed whi ch st ates t hat every transfer,
assi gnment, relinqui shment, nortgage or subl et of

the property shall be bound by the covenants of the
deed al ong with the assignee being answerable to

the Noida authorities in all respects. The appellant
has al so brought to our notice that para "g" of the
sai d deed states that the | essee/ sub lessee would
only be allowed to make any alterations in the

building with the prior permssion of the authority
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and woul d also be liable if any deviations fromthe
perm ssion obtained is brought to |ight. Mreover,
the concerned | ease deed specifically provides for a
| ease of 99 years of the land along with its
appurtenances thereto with the right of reversion
So it is clear fromthe above-nenti oned provision
that the land along with its appurtenants woul d be
reversed back to the | essor after the stipulated
period. The alleged docunent is therefore a transfer
of the assignnent of |ease and not an outright sale
of its appurtenants. The | earned counsel appearing
on behal f of the respondent No.4 (being the Noida
Aut horities) had contended that the | essee or the
sub | essee have absolute rights over the buildings
constructed by themand hence the lessor has no
right over them Therefore, the | essee or the sub-

| essee can transfer such buildings by way of an
outright sale and the same cannot be the subject
matter of an assignnent of |ease. W are in a

position to accept this subni ssion of the Noida
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Authorities. It is clear frompara (b) of section Ill of
the | ease deed executed between Noi da and the
sub-| essees that:

"At the time of re-entry the dem sed

prem ses shall not have been occupi ed any
bui | di ng constructed by the sub-I|essee
therein the sub | essee shall within a period
of three nonths fromthe date of re-entry,
renoves fromthe dem sed prem ses al
erections or buildings, fixtures and things
which at any time and during the said

ternms shall be affixed or set up within or
upon the said prem ses and | eave the said
prem ses in _as good a condition as it was
on the date of dem se, in default whereof
the 'same shall becone the property of the

| essor Wi t hout paynent of any
conpensation to the l'essee/ sub | essee for
the land and the building fixtures and

thi ngs thereon, ‘but upon the sub | essee
renovi ng the erection buil dings, fixtures
and things within the period hereinbefore
speci fied, the denised prem ses shall be
re-allotted and the | essee/ sub | essee nay
be paid such anmounts as may works out

i n accordance.. ... .. "

20. Therefore, the only question which cones to
our mind is that if the | essee or the sub | essee has
an absol ute ri ght over the constructions

constructed by himand he can transfer it by an out
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right sale and not through an assi gnnent of | ease

as contended by the Noida Authorities, the | ease
deed woul d not have provided for such a cl ause
wherein the Noida authorities have a right over the
bui | di ngs and the appurtenants on the land in case
of any failure of the sub-lessee to renpve such
constructions at the time of re-entry. Thus the said
| ease deed specifically provides for a right of
reversion to the land and appurtenances thereto

i ncl udi ng bui I'di ngs, on the term nation or expiry of
the lease. It i's thus clear that the buildings and al
ot her appurtenants attached to the | and beconme a
part of the assigned transfer through | ease and not

a separate sale.

21. Mor eover section 3 of the Transfer of Property
Act states that when an inmovabl e property such
as land is transferred by way of assi gnnent of | ease,

al | appurtenances thereto attached to the earth
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such as buildings and fixtures thereto would al so
stand assi gned.

22. Accordingly, on a plain reading of the deed of
assignment, we are of the view that the assignees
becanme liable to the I essor, nanely Noida on the
covenants running with the land. In conclusion, we
are, therefore of the view that the deed presented

for registration was a deed of assignnent.

23. Before we part with this aspect of the matter,
that is to say, whether the docunent/instrunent

was in fact a deed of “assignment or an outright sale,
we nust al so keep in m'nd that the nonencl ature

to the docunent of assignnment cannot be said to be
determ ning factor in deciding whether a particul ar
deed or document was a lease or a deed of

assignnment. In Madras Refinery Ltd. vs. C S [AR
1977 SC 500], it was held that in order to decide
whet her a particul ar docunent is a | ease or a deed

of assignment, one has to | ook at the substance of

30




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 31 of 44

the deed of assignment to the docunent and not
the nomencl ature. Therefore, it must be held that
no i nmportance can be given to the nonenclature to
the docunent. Although sone of the menbers of

the association had ternmed the docunent as a deed
of sale or transfer cum sal e deed instead of as a
deed of assignment, it renains as a deed of

assi gnnent as has been noted above by us.

24, Keepi ng -t he above position in mnd, we,
therefore, woul'd deal withthe question as to

whet her Article 63 of “Schedule 1B of the Stanp Act,
as applicable to the State of UP will apply to the
docunent in question, or whether Article 23 of the
Stanp Act will be applicable in the present case.
Article 63 deals with transfer of |ease by way of
assi gnment and provides that in such a case, the
duty that woul d be payable is the sane duty that
woul d be payable in case of conveyance (Article No.

23) for a consideration equal to the anount of
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consideration for the transfer. A plain reading of
Article 63 of the Schedule 1-B to the Stanp Act

woul d, however, show that t he stanp duty
chargeabl e to a docunent is not on the narket

val ue of the property but on consideration indicated
inthe same. It is only the rate of duty, which is to
be taken from Article 23. Therefore, if Article 63 of
the Stanmp Act is to be applied, duty shall be paid

on the consideration of the ampunt of consideration
shown in the deed itself and not on the market

val ue of the land or the construction thereon
Therefore, it is clear froma reading of Article 63
that it would apply incase of a transfer of |ease by
way of an assignnent and Article 23 applies in case
of a conveyance by way of sale. Article 63 in clear
terns nentions that in case of an assignnent, the
duty that woul d be payable is the sane duty as
conveyance for a consideration equal to the

amount of the consideration for the transfer.

Thus it is clear that the duty is not cal cul ated on
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t he mar ket val ue but on the anmount of
consi deration nentioned in the deed itself. It is
expedi ent to have a | ook at the Stanp Acts as
applicable to the State of Tam | Nadu and Uni on
Territory of Pondicherry for el aborating our point
made above. Fromthe Stanmp Act of Tami| Nadu

and Pondicherry, we find that Article 63 as

applicable to the sane provides that in case of
assignment by way of |ease, the duty that woul d be
payabl e is the duty as a conveyance for a narket

val ue equal to the anmount of the consideration

for the transfer. Therefore, it is clear that in these
areas, a clear intention has been expressed that

duty shoul d be payable for a market value equal to

the ampbunt of the consideration for the transfer
whereas if we refer Article 63 as applicable to the
State of UP, it mentions that duty woul d be payabl e
for a consideration equal to the anobunt of the
consideration for the transfer. The | egislature

expressly has specified therefore that the stanp

33




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 44

duty payable in case of an assignnent woul d not be
cal cul ated on the market value of the property but

on the consideration set forth in the deed itself.

25. In view of the above observation, we nay note
that it was not open to the registering officer to
enmbark upon an enquiry into the market val ue of

the land or the building in view of the fact that it is
only the | easehol d rights which are only transferred

by way of ‘assignment by the docunent/i nstrunent

presented for registration

26. Section 47 A'woul'd be applicable only when

Article 23 is applicable. In case Article 63 applies,

t he regi stration of ficer does not have any
jurisdiction to enquire-into the market value of a
property under Section 47 A of the said Act. It is to

be noted that the power under Section 47 A of the

Act can be exercised in respect of an instrunent

presented for registration on which duty nust be
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charged on its nmarket value. Thus Section 47 A
applies in case of an outright sale. Since in this
case, the instrument in question is not an out right
sale but a lease hold right, therefore, the question
ari ses whether the condition precedent nentioned

in the Act has been fulfilled and, if not, the

ref erence under Section 47 A was invalid. Moreover,
even if we assune that Section 47 A applies in this
case; we have to enquire whether the appell ant
intentionally triedto undervalue the property in the
al | eged docunent. At this juncture, it is necessary
to again consider Section 47 A. Section 47 A clearly
provi des that when /'the val uation shown in the
agreement presented for registration is, according to
the authorities, under valued, in that case, the
registering authorities are conferred wi'th the
di scretion to hold an enquiry to find out if the duty
chargeabl e on the market val ue of the property is

| ess than even the mninum val ue determned in

accordance with the rules made under the Act. As-is
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evident fromthe records placed before us, the
appel l ant coul d not execute the sal e deed because

of the failure of the respondent No.4, i.e. Noida
Aut horities, to execute transfer nenorandum due

to the orders of injunction passed in pending
litigations before the different courts. Therefore the
appel | ant cannot be faulted for not executing the
sane. W have observed that the consideration
mentioned on the agreenent to sell was absolutely
adequate with regard to the market val ue of the
property at that tinme and the same was registered
before the registering authority. Moreover, we find
that there are no allegations on record agai nst the
appel | ant of under-valuation at the tine of entering
into the agreement for transfer of the property.
Therefore we do not see-any fraudul ent intentions

on the part of the appellant to under val ue the
property in order to evade stanp duty paid thereon.
Since the stanp duty is to be charged on the

consi deration nmentioned in the docunent under

36




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 44

Article 63 of Schedule 1-B of the Act in case of an
assi gnment of | ease, the consideration nmentioned

on the docunment was adequate in respect of the

time when the agreenent of the transfer by way of

| ease was registered. It would be a different
guestion that when the said deed is to be executed,
the val ue of the said property has increased with

t he passage of tine. The execution of the deed had
not been del ayed due to any fault on the part of the
appel | ant ‘and t herefore he cannot be held liable for
i ntentionally suppressing the value of the property.
Mor eover as we have noticed, the appellant did not
make any undue delay in executing the deed after

t he Noi da Aut horities i ssued the ~ transfer
menor anduns. Therefore, considering the above
circunstances, it woul d be unwi se to say that the
appel l ant had any intention to evade the stanp

duty as specified under the Act. Thus even if
Section 47 A of the Act would have applied, the

regi stering officer would have no jurisdiction to refer
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it to the Collector since there was never any
intention on the part of the appellant to underval ue

the property.

27. Havi ng deci ded the aforesaid questions raised
in this case, we now proceed to deal with the
guestion as to the date of determ nation of the

consi derati on nentioned in the docunent. The

respondent s cont ended t hat t he consi deration

menti oned shoul d bethe nmarket value of the

property on the date of execution of the deed and
not on the date when the agreenment to sell the | and
was executed. The appellants on the contrary

argued that the relevant date in order to calcul ate
the considerati on would be the nmarket val ue on the
dat e when the agreenent to transfer the | and was

ent er ed and regi stered. We have hear d
argunent of the parties and referred to various
cases dealing with this matter. In this regard, we

woul d |ike to observe that there cannot be a

t he
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strai ghtjacket formula devised for determ ning the
sanme. It woul d depend on the various facts and

ci rcunst ances of a particular case. In situations
where the delay is caused on the part of a party
intentionally while executing a deed after entering
into an agreenent of sale or |ease as the case nay
be, the nmarket val ue should be determ ned on the
date when the deed is executed and not when an
agreement to sale the property or |ease the property
had been regi stered. But in cases where a person is
not at fault and the delay is caused due to the

| essor as in this case, the market val ue shoul d be
det erm ned on the date when the agreenent to

| ease the property was entered. The | essee or the
sub | essee shoul d not suffer dueto the inability of
the | essor in handing over transfer nenoranduns

as is required under the | ease. For this, a reference
can be nade to the case of S.P. Padmavati vs.

State of Tam| Nadu & Gthers. [AIR 1997 Mad

296], which is sinmilar to the present case and to
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which we are in respectful agreenent where the
property could not be registered due to no fault of
the transferee and where the consideration was

frozen earlier, as in the current case. The Mdras

H gh Court held that t he rel evant dat e
cal cul ati on of market value and the stanp duty is

the date on which the consideration was frozen

28. Since in view of our discussions nade herein
above that this was the case of assignnent of a

| ease which has to be dealt with in accordance with
the provisions under Article 63 of the Schedule 1-B
of the Act which says that the duty shall be charged
as per Article 23 on the consideration nentioned in
the deed and not on the market value. So the
guestion of determ nation of the market value does
not arise at all in case of an assignnment of |ease
which is to be charged as per Article 63 of the Act.
An enquiry under Section 47 Ais also not

cont enpl at ed under t he Act in case of

for

an
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assi gnment by way of |ease unlike Article 23 of
Schedul e 1-B of the Act which deals with Stanp
Duty to be levied on deed of sale. It is further

observed by us that Article 63 of Schedule 1-B

being a specific Article, will have overriding effects

on all the general clauses of the Act. As has already

been nent i oned, mar ket val ue can be

deternmined in case of an outright sale. The present

case does not deal wth such a situation.

29. Going by the aforesaid discussions, we are
the view that the consideration to be nmentioned in
the assignment of transfer by way of a | ease woul d
be the market value of the property on the date of
agreenment for sale when the property coul d not be
regi stered earlier due to no fault of the menbers
the associations and when their consideration was
frozen earlier. Concerns can be raised that since
Article 63 of the Act deals with stanp duty to be

| evi ed on t he consi derati on set forth

of

of

truly

an
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assi gnment by way of transfer of |ease, and not on

the market value of the property to be transferred, it
can be m sused and remedy woul d not be avail abl e

under Section 47 A to determine the narket val ue

of the property. This has to be taken care of by the
concerned Legislature and i ncorporate suitable

saf eguar ds to pr event such m suse. For this
pur pose, reference can again be nmade to the Stanp

Acts of the State of Tami| Nadu and Union Territory

of Pondicherry as applicable to these areas where it
has been specifically nmentioned in Article 63 that in
case of an assignnment by way of transfer of a |ease,
the duty which woul'd be payable is the sane duty

as a conveyance for a narket value equal to the

amount of the consideration for the transfer.

Thus it is clear that there is an express intention on
the part of the legislature in these areas to charge
the stanp duty on | ease deeds according to the
preval ent market value unlike the Stanp Act as

applicable to the State of U P. Therefore we cannot

42




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 44

go beyond that which has been provided under the
statute and deci de otherw se. Thus we reiterate that
in the present circunstances, the consideration

woul d be that which has been nentioned in the

| ease deed at the date of the agreenment to enter into
the sane and there is no scope for |ooking into the
mar ket val ue of the property under the provisions of
the Act in case of an assignnent by way of a

transfer of |ease under Article 63 of the Schedule 1-

B of the Act.

30. Thus accordi ngly, setting aside the judgnent

of the H gh court we hold that in the instant case
Article 63 of Schedule 1-B of the Stanp Act, -as
applicable to the State of U P., which deals wth
transfer of |ease by way of assignment w |1 apply to
the docunents in question. W also hold that the
consi deration to be mentioned inthe docunent

woul d be the market value of the property on the

dat e when the agreenment was entered into and not
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when it was presented for registration, considering

the peculiar facts of this case.

31. In view of our discussions nade herein above,
the appeal is thus disposed of. There will be no

order as to costs.

New Del hi; e
N
April 15, -2009. [ TARUN CHATTERJEE]
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