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ACT:

Contract-Difference between sale and agency to sell-Account
stated, what is-Wen can be re-opened.

HEADNOTE:

The respondent was a trader in hider. and skins ‘and the
appel l ant was an exporter. During the period January to
August 1949, there were several contracts between them The
contracts nmentioned that the appellant was buying the goods
for resale in UK The price quoted was C.1.F. less /2 1/2 %
The contracts al so provided that tine should be the essence
of the contract, that the sales tax was on respondent’s ac-
count, that the respondent was answerable for weight as well

as quality, that there should be a lien on the -goods for
noneys advanced by the appellant, and that any dispute
regarding quality should be settled by arbitration according
to the customof the trade in the U K The course of dealing
bet ween t hem showed that before the goods were shipped  they
were subjected to a process of trimmng and reassortment in
the godowns of the appellant with a view to nake them
conformto London standards, that the goods were marked with
the respondent’s mark and that premuns were paid to the
respondent in case the goods supplied were of specia

quality. The respondent filed a suit on the original side
of the Hi gh Court praying that an account shoul d be taken of
the deal i ngs between hinmsel f and the appellant on the ground
that the appellant was his agent. The appellant’s case was,
that there was an outright purchase of the respondent’s
goods and that the appellant was not an agent of the respon-
dent . The trial Judge dism ssed the suit. On appeal the
High Court held that the appellant acted as a del credere
agent of the respondent and directed the taking of accounts.
In appeal to this Court, it was contended by the appell ant
that: (i) the terns of the contracts and the course, of
dealing between the parties showed that the appellant was
not the agent of the respondent but was an outright
purchaser of the goods, and (ii) that there was a settled
account between the parties which the respondent could not
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reopen.
HELD: (i) The appel |l ant was the purchaser of the respondent’s
goods under the several contracts and not his agent for
sale, and therefore, the view taken by the High Court was
not correct.

The essence of sale is the transfer of title to the goods
for price paid, or to be paid, whereas the essence of the
agency to sell is the delivery of the goods to a person who
is to sell them not as his own property but as the property
of the principal who continues to be the owner of the goods,
and the agent is liable to account for the proceeds. On the
terns of the contract and the course of dealing between the
parties, the contract was not one of agency for sale but was
an agreenent of sale. The appellant purchased the goods
fromthe respondent 2 1/2% Il ess and sold themto the London
purchasers at the full price so that the 2 1/2 % was its

margin of profit and not its agency conm ssion. The fact
that the goods were sent with the respondents
2

mark, that the prem umwas paid outside the terns of the
contract, that the appellant considered it fair and just to
pay the whole of the premiumto the respondent or to share
it with him and that additional burden with respect to
weight and quality was thrown on the respondent, have no
significance, in deciding the nature of the contract. The
clause wth regard to lien is consistent with the transac-
tion being an outright sale, because the  appellant was
acting as creditor of the respondent and charged interest on
advances only till the date of shipnent of the goods when it
became the purchaser of the goods fromthe respondent. An
agent can becone a purchaser when the agent pays the price
to the principal on his own responsibility. The cl ause
regarding arbitration in the U K., though unusual, ' is not
al so inconsistent with there being a sale of goods ' between
the parties in India. [3H4B; 5GH.]

(ii) The accounts were settled between the parties and the
respondent could not be allowed to reopen the settled
account as there was no proof of fraud, m stake or ‘any ot her
suf ficient ground.

Accounts are "settled or started" if they are submitted and
accepted as correct by the other side to whom they have been
rendered. For al nost every shipment the appellant prepared
a full and detail ed statement of account and sent it to the
respondent. The account contained items both of credit —and
debit and the figures on both sides were .adjusted between
the parties and a bal ance struck and the respondent accepted
their accuracy and never raised any objection to them [11H
14 E-F].

Bi shnu Chand v. Grdhari Lal, (1934) L. R 61 I.A 273 and
Laycock v. Pickles, 4 B and S 497, applied.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 164 of 1964.
Appeal fromthe judgnent and decree dated Decenber 15, 1959
of the Madras High Court in OS. Appeal No. 22 of 1955.

P. Ram Reddy and A. V. Vel ayudhan Nair, for the appellant.
K. R Chaudhuri, and K. Rajendra Choudhury, for t he
respondent .

The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought against the judgnent of
the Hi gh Court of Madras dated Decenber 15, 1959 in OS.
Appeal No. 22 of 1955.

The respondent was a trader at Madras in hides and skins.
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The appellant was a firm Gordon Wodroffe and Conpany
(Madras), Limted, doing business anong other things as
exporters of hides and skins. For the period of 8 nonths
conmencing from January, 1949, there were as many as 101
contracts entered into between the appellant and t he
respondent. The case of the respondent was that he entered
into an agreenent with the appellant to act as agents for
shi pping the goods (hides and skins) to United Kingdom and
for finding purchasers there. It is alleged that the
appel | ant used to nmake paynment to the respondent in respect
of the goods sent to it for shipnent in the nature of
advances and he

3

used to set off these advances when paynent was nmade to the
respondent after the goods were shipped. The respondent
will hereinafter be referred to as the plaintiff and the
appel l ant as the defendants. The plaintiff tentatively
cl aimed a sum of "Rs. 56, 564/ and odd as due to himas bal ance
of the price of the goods and a further sumof Rs. 40, 275/-
as representing the | oss sustained by himby reason of the
def endants’ conduct in not shipping his goods wunder the
"Shai k mark". The plaintiff accordingly prayed that an
account shoul d be taken of the dealings between the parties
for the period in question. The defendants contested the
suit on the ground/'that it was not an agent of the plaintiff
but it purchased hides fromthe plaintiff for export and for
resale in the United Kingdom The case of -the defendants
was that there was an outright purchase of the goods from
the plaintiff for  the purpose of resale in the United
Ki ngdom The defendants al so contended that a sum of Rs.
4,351 /- and odd was due to-it fromthe plaintiff. and it
prayed for a decree against the plaintiff for that anount by
way of counter-claim The trial Judge held, by his judgnent
dated My 6, 1954 that the defendants were only purchasers
of the goods fromthe plaintiffand the idea of agency was
quite inconsistent wth the nature of the transactions
between the parties. The trial Judge cane to the concl usion
that the plaintiff was bound by the statenents of account
rendered by the defendants fromtinme to tinme. After /giving
an opportunity to the parties to produce further evidence,
the trial Judge held that since there was no fraud the
accounts could not be reopened and the claim of the
plaintiff with regard to Rs. 157/- in respect of the marine
i nsurance al one was sustai nabl e. The trial Judge
accordingly dismissed the suit and decreed that counter-
claimof the defendants after deducting the said sumof Rs.
157/-. The plaintiff preferred an appeal to the H gh Court
of Madras under the Letters Patent. By its judgnent dated
Decenmber 15, 1959 the Hi gh Court reversed the decision of
the trial Judge and held that the defendants acted as de

credere agents of the plaintiff for effecting the' sale of
the plaintiff’'s goods in the United Kingdom On this @ basis
the H gh Court decreed the plaintiff’'s suit and directed the
taking of accounts, as prayed for, from the defendants,
though in respect of sone of the itens the claim of the
plaintiff was negatived. The High Court also held that the
plaintiff was liable to pay to the defendants the anount
claimed by them by way of counter-claim

The first question presented for determination in this case
i s whether the defendants were acting as del credere agents
of the plaintiff or whether the defendants were outright
purchasers of the goods supplied to themby the plaintiff.
In the approach to this question it is necessary to notice
the distinction between a contract of sale and a contract of
agency. The essence of sale is the transfer of the title to
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the goods for price paid or to be paid. The transferee in
such case becones liable to the transferor of the goods
4
as a debtor for the price to be paid and not as agent for
the proceeds of the sale. On the other hand, the essence of
agency to sell is the delivery of the goods to a person who
is to sell them not as his own property but as the property
of the principal who continues to be the owner of the goods
and who is therefore liable to account for the proceeds.
The true legal relationship between the parties in the
present case has, therefore, to be inferred fromthe nature
of the contract, its terns and conditions and the nature of
respective obligations undertaken by the parti es.
It is necessary, at this stage, to set out briefly the
course of the dealings between the parties which has been
summari sed by the H gh Court as foll ows:
"The  plaintiff used to purchase tanned hides
of "all sorts in Periamet (Madras), and in his
godown assort themaccording to quality, pack
them into bales and mark themwth his nark,
viz., Shaik or S. M A Mark. Then the bales
woul d be delivered into the defendants’ godown
where the bales would be opened and re-
assorted SO as to conform to London
specification and standard. In the process of
putting the goods into that shape, there used
to be necessity for the defendants to cut and

trim the pieces and sonetines call on the
pl ai nti ff for replacenent of the pieces which
fell Dbelow the standard. Thereafter, the

defendants used to re-pack them into bales
each weighing 600 pounds and then 'ship the
goods thensel ves as shippers and obtain the
necessary shippi ng docunments on the basis of
c.i.f. contracts. ~The goods woul d be | shipped
to the defendants’ London O fice where they
were sold to London purchasers. Al the
expenses incurred in.connection with'the goods
prior to shipnent, such as carriage, trimmng
and assortnent in the defendants” godown were

all to be borne by the plaintiffs. So also
expense in connection with the shipnent, such
as freight, insurance, short weight, etc.,
were all to be hone by the plaintiff- After

the goods were shipped and as soon as the
shi pping docunents were got ready. the price
of the goods was cal cul ated at the price fixed
in the contract notes and after deducting. the
expenses and the advances wth i nt erest
thereon, the balance, if any, was paidto the
plaintiff either by cheque or by credit  being
given in his accounts. For every shipnment a
contract note was being sent by the defendants
to the plaintiff. So also, a statement  of
account with a covering letter as well as_ a
cheque for the balance found due to the
plaintiff were being sent to the plaintiff
from tine totime. In all, there were 101
contract forms and several statenents of
accounts sent to the plaintiff

5

in respect of the shippers. To none of those
contracts or statements of account did the
plaintiff raise any objection

at any tine. "




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

The question whether the defendants took delivery of the
plaintiff’s goods as agents for sale or whether they
purchased the goods outright rmust |largely depend upon the
terms of the contract of which a sanple is Ex. P-1. Al

the 101 contracts were prepared in the sane printed form
Exhibit P-1is the contract dated January 21, 1949. It is
in the form of aletter sent by the defendants to the

plaintiff. It opens with the sentence "W confirm buying
from you for resale the followi ng subject to U K |nport
Li cence". Then follows a description of the goods giving
the nunmber of bales, the average weight and range, the
assortment and the price per Ib. in pennies. The price
quoted is said to be c.i.f. less 21 per cent. The goods
were already shipped by the s.s. "City of Florence’. The

seller is said to be liable to pay brokerage at the rate of

one pie per Ib. Then follow the terns of the contract which

are to the follow ng effect:
" ~Landed weight to be accepted, paynent on
presentation of ~docunents in order. It is
understood that the above goods are for re-
sale in United Kingdom You are responsible
i rrespective of “any inspection by us in Madras
for selection and quality of the goods at
destinati on’ where inspection and acceptance
thereof will be made by our agents or the
ultimate buyers. 1In the event of any dispute
or claimin respect of goods covered by this
contract, failing amicable settlement wth
buyers, - such claimis to be submtted to
arbitration according to the custom of the
trade in the United Kingdomand the result of
such settlenment or arbitration’is binding on

you. We have a charge or lien on all . goods
covered by this contract for all noneys
advanced by us includi ng expenses incurred and
interest thereon. Insurance through Gordon

Wbodr of fe Conpany, ‘Madras, Limted. /'Tine is

an essence of the contract."
In the first place, it is inportant to notice that the
contract in the opening portion specifically makes a nention
of the fact that the defendants were buying the -goods for
resale, and in the paragraph containing the terns of the
contract it is reiterated that the goods were intended for
resale in the United Kingdom On the face of it, therefore,
the contract is clearly not one of agency for sale but it
reads as an agreenent of sale. |If the 'defendants were
intended to be constituted as the agents for salethe terns
of the contract would have been entirely different. Another
inmportant feature in this case is that there is a definite
price fixed in the contract for the plaintiff's goods.
According to the plaintiff the rates fixed in the  contract
were the ones at which the goods were sold to London
6
purchaser and not a different rate and the defendants were
agents who were obtaining for himonly the price at which
the goods were sold at London. It is true that the
defendants admit that before fixing the price as between
thenselves and the plaintiff they used to ascertain the
London price by cable. It is also true that the plaintiff
was debited in the statenent of account with the expenses of
the cable. Even so, if the defendants were sinply acting as
agents for the sale there was no need at all to fix the
price in the contract as between themand the plaintiff. It
was contended for the plaintiff that according to the
contracts the prices fixed are c.i.f. less 2 1/2 per cent
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and discount of 21 per cent was the commission for the
def endants as agents. There is no use of the word "
comm ssion” in the contracts and we see no reason to hold
that 2 1/2 per cent should be taken as conmi ssion and not as
a margin of profit. The inportant point is that if the
contract was one of agency there was no need to nention the
price at all as between the plaintiff and the defendants.
It may be that in npbst cases the prices which the defendants
obtained from the London purchasers were the sane as the
prices stipulated in the contracts with the plaintiff but
the fact remains that they obtained 21 per cent discount on
the sale price, that is to say, they purchased the goods
from the plaintiff 2 1/2%per cent less and sold them to
their London purchasers at the full price, so that 2 1/2 per
cent was their margin of profit. It is possible that
sonmetines they sold the goods to the London purchasers at a
hi gher price in which case they would be entitled to the
difference in prices-as a profit in addition to the 2 1/2
per cent which they got fromthe plaintiff.

In all there are 101 contract fornms and in accordance with
these contract fornms statenents of account were furni shed by
the defendants to the plaintiff. Exhibit P-1A is the
statenment of account dated January 25, 1949 based upon the
contract note Ex. /P-1. "It is true that the plaintiff did
not sign any one of the contract forns, but all of themwere
received by the plaintiff w thout any objection. Statenents
of account were Prepared in terns of these contracts and the
plaintiff was receiving nmoneys fromthe defendants on the
basis of these contracts and according to the wprice fixed
t herein. He did not, at any time, raise the slightest
protest against the terns of the contract or ~against the
price fixed therein. On the other hand, he received all the
contract fornms and statenents of account as well  as the
noneys sent to him by cheque. The plaintiff | cannot,
therefore, be heard to say that he was not a consenting
party to the contracts.

There is also the circunstance that before the goods were
shipped to London they were subjected to a process of
trimming and reassortment in the godowns of the defendants
with a viewto nake themconformto London standard and

sel ection. 1In that process the defendants often call ed upon
the plaintiff to replace the

7

pi eces found defective. If the defendants were nerely

acting as agents the process of trimmng and reassorting in
the godowns to nake the goods conformto London standards
and specifications will be unnecessary, for in that case the
def endants were merely bound to ship the goods as they were
delivered to them Anot her inportant feature of the
transaction is that in several contracts tinme was fixed for
delivery of the goods. |In sone cases |like the contracts in
forns like P-1 to P-3 the shipment has been effected before
the contract forns were issued but there are some contracts
which contained the stipulation that the bales were to be
sent to the godowns of the defendants for shipnent to  be
effected "pronptly" which according to DDW 1, Ayyalu Chetti
meant two weeks. There were also some contracts |ike Ex.
D-2(a) which required the goods to be sent for shipnent to
be effected within one nonth, and sone other contracts
within two nonths. Al the contracts provided that tine
should be the essence of the contract. |If the defendants
were acting only as agents for the sale there is no reason
why there should be a stipulation in the contract as to the
time fixed for the delivery and the stipulation that tine
should be the essence of the contract. There is also a
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further condition in the contracts that the sal es-tax was on
seller’s account, the seller being the plaintiff. Thi s
circunstance also indicates that the legal relationship
between the parties was that of a seller and a purchases and
not of a principal and agent.

On behalf of the plaintiff it was argued that according to
the contract the goods were to be marked wth the
plaintiff’s mar K. It is true that in sone of t he
defendants’ letters such as Ex. P-10 it was nmentioned that
the bales were sent with the plaintiff's mark in sone

shi pnents but this circunstance has not significance. It
only means that the buyer resold the goods to the London
purchaser with the nmark of the plaintiff. It was also

contended on behalf of the plaintiff that "prem unm was paid
to the plaintiff in case the goods supplied were of specia

quality. It is in evidence, that the "premunm was extra
price obtained in London if-the Board of Control was
satisfied  about the special quality of the goods (vide D
10. It was pointed out that if the defendants were
purchaser's ~the prem um should go to thembut in some cases
the premumwas paid to the plaintiff. Exhibits P-7, P- 10
and P- 1 8, show that for sone shiprments the prem um was
paid to the plaintiff.’ The explanation of DW 1, Ayyalu
Chetti is that in some cases the premumwas paid to the
plaintiff ex gratia. If in London the quality of the goods
was found particularly good the prem umwas obtained from
the London purchaser, that is to say, the premum was
obtained not as in terns of the contract but as a specia

paynment if the goods happened to be of good quality. It is
a payment therefore,

L/ S5SCl - 3

8

made outside the terns of the contract and there is nothing
significant if the defendants considered it fair and just to
pay the whole of the premiumto the plaintiff or to share it
with him in some cases. It was also contended by the
plaintiff that According to the terns of the contract the
| anded wei ght was to be accepted and the plaintiff was to be
responsible for the selection and quality of goods at the
destination where i nspection would be nade by the
def endants’ agents or the ultimte London buyers.” In sone
statenments of account sent by the 'defendants the plaintiff
has been debited various anounts for shortage in weight at
London. The plaintiff was also infornmed about the clains
made by the London purchasers on the ground of |ow standard
and selection, that is to say, the plaintiff was made
answerable for weight as well as quality. It istrue that
the liability of the, plaintiff is an additional burden
thrown upon himunder the terns of the contract but it is of
"no significance in considering the question as to  whether
the as transfer of title to the goods at the - tinme of
shiprment fromthe plaintiff to the defendants. On behal f of
"the plantiff reference was al so made to the fact that the
contracts provided for a Hen on all the, goods covered by
the contracts for all nobneys advanced by the defendants,
i ncl udi ng expenses incurred and interest thereon. it is the
adnmtted position that for purchasing skins and hides, the
plaintiff was taking |large suns of nobney as advances from
the defendants. We find fromthe several statenents of
account that reference is made to all such advances. These
advances together with interest thereon are deducted from
the sale-price payable to the plaintiff and for the bal ance
al one cheques were sent: to him It appears that on a |ater
date, i.e., in June, 1949 the defendants took a regular
hypot hecati on deed, Ex. P-19 fromthe plaintiff in respect
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of all the advances to be made by the defendants. But it
should be noticed that in nmking such advances, t he
defendants were only acting as creditors of the plaintiff
and were, therefore, entitled to charge interest on such
advances till they actually purchased the goods from the
plaintiff. After the purchase of the goods they did not
charge any interest on the noneys paid by them It appears
fromthe statements of account that interest, was charged on
advances upto the date of shipment. 1In other words the
title in the goods passed to the defendants at the nmonent of
shi pnent of the goods and the fact was that interest was
charged on all advances only upto the date of shipment. The

charge or lien on the, goods, therefore, subsisted till the
time of shipnent i.e., till the title in the goods passed to
the defendants wunder ~the con. tract of sale. W are,
therefore, wunable to agree with the Counsel for t he
plaintiff that the clause with .regard to the. lien is not
consi stent with the theory of the transactions being an
outright 'sale,. There was also a suggestion on behalf of

the plaintiff that there cannot be a contract of sale
subject to c.i.f. terns if there was an out right sale at
Madras between the parties. We do not think

9

there is any substance in this argunment.  The primary object
of the contract 'was that there,was a purchase by the
defendants fromthe plaintiff of the goods for resale in the
United Kingdom and in keeping with this object the buyer
stipulated with the seller for delivery of the goods abroad
and for that purpose adopted a c.i.f. form of &de. It is
al so contended on behal f of the plaintiff that the termwth
regard to arbitration "according to the customobtaining in
United Kingdon was not conpatible with the theory of a sale
between the parties. It is not possible to accept this
argunent as correct. It is open to theplaintiff to  agree
that even after the sale had taken place any dispute wth
regard to the quality of the goods and selection may be
submitted to arbitration in the United Kingdom It /is true
that a clause of this description.is unusual but it is not
i nconsistent with the theory that there was a sale of ° goods
between the parties at Madras. W have already observed
that the contracts in this case were not c.i.f. ~contracts
but the price alone was fixed on a c.i.f. basis.

It is well-established that even an agent can becone a pur-
chaser when an agent pays the price to the principal on his
own responsibility. In Ex parts Wiite, Inre Nevil (1) T &
Co. were in the habit of sending goods for sale to N who was
a partner in the, firmof N & Co., but received these, goods
on his private account. The course of dealing between T &
Co. and N was that the goods were acconpanied by a  price
list. N sol d the goods on what terns he pleased, and each
nonth sent to T & Co., an ac. count of the goods- he had
sold, debiting hinself with the prices naned for, them in
the price list, and at the expiration of another nonth he
paid the anpbunt in cash without any regard to the prices at
whi ch he had sold the goods, or the length of credit he had
given. On these facts it was held by the Court of Appeal in
Chancery that though both the parties might | ook upon the
busi ness as an agency, N did not, in fact, sell the goods as
agent of T & Co., but on his own account, upon the terns of
his paying T & Co. for themat a fixed rate if he sold them
and the noneys he received for themwere therefore his own
noneys, which T & Co., had no right to foll ow.

A simlar principle has been expressed in W T. Lanb and
Sons v. Coring Brick Conmpany, Ltd.(1) In that case, certain
manuf acturers of ,bricks and other building materials, by
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an agreenent in witing, appointed a firm of builders’
nerchants as sole selling agents of all bricks and other
materials manufactured at their works". The agreement was
expressed to be for three years and afterwards continuous
subject to twelve nonths’ notice by either party. Wile the
;agreenment was in force the manufacturers infornmed the

nmerchants that they intended in the future to sell their
goods thensel ves without the intervention of any agent,

(1) (1871) 6 Ch. 397 (2) [1932] 1
K. B. 710.

L/ S5SCl - 3( a)
10

and thereafter they effected sales to custoners directly.
An action was then brought by the merchants for breach of
the agreenment. It was hold by the Court of Appeal that the
effect of the agreenent was to confer on the plaintiffs the
sole right of selling” the goods manufactured by t he
defendants at their works, so that neither the defendants
thensel ves nor any agent appointed by them other than the

pl ai ntiffs, should have the right of selling such goods. It
was also _held that the agreenment was one of vendor and
purchaser and not one of principal and agent. Though the

term’agent’ was usedin the agreenent, the Court of Appea
considered that the substance of the transaction was that
the manufacturers/sold their bricks to the so-called agent
who in turn sold themon their own responsibility to
cust oners. The price charged by the nanufacturers to the
sol e selling agents was the ruling narket price and the sole
selling agents were allowed a deduction of 10 per cent by
way of comm ssion on that price. The manufacturers had no
concern at what rate the sole selling agents sold the goods
to custoners. It was clear fromthese facts that the sale
by the selling agents to custonmers was a transaction in
whi ch the manufacturers were not interested and there was no
privity of contract between the manufacturers and the
ultimte purchasers. Reference may be made, in this
connection to the follow ng passage from Bl ackwood,’ Wi ght,
"Principal and Agent’. Second Edn. page 5:
"In comercial matters, where t he rea
relationship is that of vendor and purchaser
persons are sonetines called agents when, as a
matter of fact, their relations are not those

of principal and agent at all, but those of
vendor and purchaser. |f the person called an
"agent’ is entitled to alter the goods,

mani pulate them to sell themat any price
that he thinks fit after they have been so
mani pul ated, and is still only liable to pay
for themat a price fixed beforehand, without
any reference to the price at which he’ sold
them it is inpossible to say that the produce
of the goods so sold was the nmoney of the
consi gnors, or that the relation of principa
and agent exists-Ex parte Wiite, In re Nevill
(1871). 6 Ch. 397A purchaser has not to
account to his vendor-, his only duty is to
pay him and all the other rights and duties
whi ch exist between principal, and agent do
not exist between vendor and purchaser-Ex
parte Bright, Inre Smth (1879), 10 Ch. Div.
566; Ex parte White, In re Nevill-(1871) 6 Ch.
397-."

For the reasons already given we are of the opinion that the

def endants were purchasers of the plaintiffs goods under the

several contracts and not his agents for sale and the view
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taken by the High Court on this aspect of the case is not
correct and nust be overrul ed.

11
We pass on to consider the second question involved in this
viz., whether there was a settled account between the

parties and whether it is open to the plaintiff to reopen
it.

It is admitted in this case that for al nbst every shipnent
the defendants prepared a statenent of account and sent it
to the plaintiff giving full particulars of the anpbunt due
to him together wth the deduction and showing the net
bal ance payable to himand enclosing a cheque for such
bal ance or giving a credit for the sum the accounts. Copies
of such accounts are Ex. = P-1A P-2A and P- 3A
corresponding to the contracts Exs. P-1, P-2 and P-3. Copies
of other accounts have been filed by the defendants in the
Court and narked Ex. D-18 series. The plaintiff in his
evi dence did not deny the receipt of these accounts. On
the contrary, he admtted in cross-examnation that for
every shipment he was getting accounts and cheques for the
bal ance due. It is an admitted fact that to these
statements of account ~no objection was raised by the
plaintiff at any time. Nor a single document has been
produced on his side to showthat he ever wote to the
defendants raising an objection to the statenents of
account . Not only the plaintiff failed to raise objection
to the several statenents of account but at one stage sent
a nmenorandumto the defendants accepting the accuracy of the
accounts. On June 20, 1949, the defendants wote a letter,
Ex. P-16, to the plaintiff stating that there was a bal ance
of Rs. 1,26,379/7/2 payable by him and that ~against the
bal ance they were holding certain goods belonging to the
plaintiff and asking himto confirmthe statements. . On June
22, 1949 the defendants again wote a letter-Ex. D5, en-
closing a statenment of account Ex. P-17 showing the said
bal ance of Rs. 1,26,379/7/2 and asking the plaintiff for
confirmation. On receipt of this statenent the plaintiff
signed the nenmorandum Ex. D-4 on June 22, 1949 and sent it
to the defendants confirm ng the correctness of the bal ance
as due by himand also confirm ng the stock of his goods
remaining wth the defendants. The plaintiff conceded .in
his evidence having signed Ex. D-4 after the receipt of the
statenent of account, Ex. P-17. The plaintiff explained
that he did not |look into the correctness of the figures but
bel i eved Ex. P-1 7 to be correct '&s it-was sent by an
English firm'. The plaintiff also said that he was told by
the defendants’ broker that if he did not signit, it would
be harnful to him The trial Judge refused to | accept. the
expl anation of the plaintiff and held that the plaintiff had
accept ed all statements of account as correct and,
therefore, it nust be held in law that the accounts were
settled and the plaintiff could be allowed to reopeniit only
by proof of fraud or mistake or any other sufficient
equi t abl e ground.

The legal position is that the accounts are settled or
stated if they are subnmitted and accepted as correct by the
ot her side to whomthe accounts have been rendered. Such a
st at enent of

12

accounts need not be in witing, nor is it necessary that
before the accounts are settled, they should be gone into by

the parties and scrutinised and supported by vouchers. It
is sufficient if the accounts are accepted and such
acceptance nmay be inferred by conduct of parties. As

observed in Diniell’s Chancery Practice, eighth edition,
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Vol. 1, p. 419:

"The nmere delivery of an account wll not
constitute a stated account w thout sone
evi dence of acquiescence which my afford
sufficient |egal presunption of a settlenent.”
There is also the follow ng passage in Bullen
and Leake's Prece. dents of Pleadings, ninth
edition, p. 584:

“"I't is not enough for the accounting party
nerely to deliver his account; there nust be
some evidence that the other, party has
accepted’ it as correct But such acceptance
need not ' be express; contenporaneous or
subsequent conduct may ampbunt to a sufficient
acqui escence.

Again, in WIIlis v. Jernegan(1l) the Lord Chancellor was
dealing with the two objections raised by’ the plaintiffs
counsel to the defendant’s plea of a stated account. It was

observed 'by the Lord Chancellor that there was no absolute
necessity that the account shoul d be signed by the parties
who had nmutual dealings to nake it a stated account, for
even where there were transactions, suppose, between a
merchant in England and a nerchant beyond sea, and an
account was transmtted to England fromthe person who was
abroad, it was not the signing which would nake it a stated
account, but the person to whomit was sent, keeping it by
him any length of tinme, w thout making any objection which
should bind him ‘and prevent his entering ‘into an open
account afterwards. In another case, Tickel v. Short, (2)
the Lord Chancellor expressed the opinion that it is the
rule of the Court that where a nmerchant ~kept —an_ account
current by himfor about two years without objection, the
Court will consider that the accounts are stated or settled.
The same principle has been expressed by the Bonmbay Hi gh
Court in Seth Manekl al Mansukhbhai v.~ Jwal adutt Rameshwar
Pillani(3) in which it was pointed out that it was
sufficient if the accounts were accepted and such acceptance
m ght be inferred by conduct of parties.

The contention on behalf of the defendants is that there has
been a "stated" or "settled" account in this case and in the
ab. sence of fraud, mstake or any other suf fici ent
equitable ground it is not liable to be reopened at the

instance of the plaintiff. In connection it is necessary to
state that the expression "account
(1) (1741) 2 Atk. 251. (2)[1750-51) 2

Ves. (Son.) 239.
(3) I.L.R [1947] Bom 878.
13

stated" has nore than one neaning. It sonetinmes nmeans a
claimto paynent nade by one party and admitted by the ot her
to be correct An account stated in this sense is.--no nore
than an admission of a debt out of court, while it is no
doubt cogent evidence against the admitting party, and
throws upon himthe burden of proving that the debt is not
due, it may, |ike any other adm ssion, be shown to have been
nmade in error. Were the transaction is of this character,
it makes no difference whether the account is- said |lo be

"'stated" or to be "stated and agreed";, the so-called
agreements is,w thout consideration and amobunts to no nore
than an adm ssion. There is however a second. kind of

account stated where-the, account contains items both of
credit and debit, and the figures on both sides are adjusted
bet ween the parties and a bal ance struck. This is called by
M. Justice Blackburn, in Laycock v. Pickkes(1l) a "rea
account stated " and he describes it as foll ows:
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"There is a real account stated, called in
old law an insinmul conputassent, that is to
say, when several itens of claimare brought
into account on either side, and, being set
agai nst one another, a balance is struck, and
the consideration for the paynent of the
bal ance is the discharge of the itenms on each
side. It is then the same as if each item was
paid and a discharge given for each, and in
consi deration of that discharge the bal ance
was agreed. to be due. It is not necessary,.
in order to make out a real account stated,
that the debts should be debts in praesenti or

that they should be regal debts. | think
equi tabl e clainms mght nmight be, brought into
account, and | . amnot certain that a noral
obligation is not sufficient. It is to be

taken as if the sums had been really paid down
on each side; and the balance is recoverable
as if nmoney had been really t aken in
sati sfaction; subject to this, that where sone
of the items are such that, if they had been
actually paid, the party paying them would
have ‘been able to recover themback as on a
failure ~of consideration, the account stated
woul d be invalidated."
In the present <case, the "settled ~account"” between the
parties falls within the second ki nd of "account stated" and
it is to an account of this description that the equitable
doctrine of "settled account” has to be considered.
This statenent of the law has been affirnmed by Lord Wi ght
in delivering the opinion of the Judicial Conmttee in
Bi shnu Chan v. Birdhari Lal (2) as the foll ows:
"I ndeed, the essence of an account stated is
not the’' characterof the itens on one side or
the other, but the

(1) 4 B. and B., 497.
(2) A1.R 1934 P.C. 147,
14

fact that are cross itens of account and that
t he parties rmutually agree t he several
accounts of each. and by treating the itens so
agreed on the one side as discharging the
items on the other side pro tanto, go on- to
agree that the bal ance only is payable. Such
a transaction is in truth bilateral and
creates a new debt and a new cause of action.
There are nmutual promses, the one si de
agreeing to accept the anpbunt of the bal ance
of the debt as true (because there nust in
such cases be. at least in the end, a creditor
to whomthe balance is due) and to pay it, the
other side agreeing the entire debt as ‘at a
certain figure and then agreeing that it —has
been di scharged to such and such an extent, so
that there win be complete satisfaction on
paynment of the agreed bal ance. Hence, there
is mutual consideration to support the pro-
m ses on either side and to constitute the new
cause of action. The account stated i s
accordingly binding. save that it may be re-
opened on any ground for instance. fraud or
m st ake which woul d justify setting aside any
ot her agreenent. "

In the present case, the ’correctness of the statements of
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account furnished by the defendants has been chall enged by
the plaintiff under 13 heads. In view of our finding that
the transactions between the parties were not on the basis
of an agency but on the basis of an outright sale the
accounts cannot be reopened under any of these heads of
chal | enges. The trial court has already gone into the
evidence and has reached the finding that there was no
fraud, mstake or any other sufficient equitable ground for
reopening the finality of the accounts. As regards one
item viz., rebate in marine insurance, the trial court has
ordered that the plaintiff should be given credit for a
smal | sumof Rs. 157/- though there was no evidence of fraud
on the part of the defendants. The trial court has rejected
the claimof the plaintiff for reopening the accounts on any
other ground and in viewof our finding that the |ega
rel ati onship between the parties was not one of agency, we
see no reason for interfering with the decision of the tria
court on this aspect of the case also.

For the 'reasons expressed, we allow this appeal and set
aside the judgnent and decree of the High Court in OS
Appeal No. 22 of 1955 dated the 15th Decenber, 1959 and
restore the judgnment and decree of the trial Judge dated My
6, 1954 dismissing the suit-of the plaintiff and granting a
decree for the counter-claim of the  defendants. The
defendants are entitled to the costs of this appeal in this
Court and in the H gh Court.

Appeal al | owed.
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