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ACT:

Central Provinces & Berar Minicipalities Act, 1922 (C P
Berar Act 2 of 1922), s. 15(1)--candidate’s son enployed by
Muni ci pal i ty-Whet her 'di squalification:

HEADNOTE:

The appellant and respondent No. 1 were candidates for
election as nenbers to the Municipal Committee, Ml kapur
Respondent No. 1 objected, at the time of scrutiny, to the
candi dature of the appellant on the ground that the
appel l ant had an interest in the Minicipal Conmittee because
his son was enpl oyed by the Conmittee and so, he ‘was dis-
qualified fromstanding for election under s. 15(1) of the
Central Provinces & Berar Minicipalities Act, 1922. The
appel l ant disputed the validity of the objection by saying
that his son was not staying with him and had no connection
wi t h hi m what soever. The appellant and his sons were living
in the same house, but each one lived in the portion
allotted to him and nessed separately. Though the ration-
card was in the name of the appellant for the whole famly
and the incone shown therein as the income of the famly was
only that of the appellant, the earnings of the sons were

not utilized for purposes of the famly. The " Supervi si ng
O ficer overruled the objection. Thereupon, respondent No.
1 filed a wit petitionin the Hgh Court, in which the
obj ection was upheld. |In appeal to this Court,

HELD : The mere relationship of a person with an enpl oyee of
the Municipal Conmittee does not justify the inference  that
such a person has interest direct or indirect in “his
enpl oyment under the Municipal Committee. The interest to
whi ch s. 15(1) of the Act refers cannot nmean nmere
sentimental or friendly interest; it nust mean interest
which is pecuniary, or material, or of a simlar nature.
Hence the enquiry should be not whether the appellant is
i nterested in his son but whether the appellant is
interested in the enploynment of his son

In the circunstances of this case, all that was proved was
the nmere rel ationship between the appellant and his son who
was the enpl oyee of the Miunicipal Committee. Therefore, the
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conclusion of the High Court, based on that relationship
was erroneous. [341 H 342 E-F;, 343 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 936 of 1965.
Appeal by special |eave fromthe judgnent and order dated
April 17, 1964 of the Bonmbay Hi gh Court (Nagpur Bench) at
Nagpur in Special Civil Application No. 173 of 1964.

M C. Setalvad and A. G Ratnaparkhi, for the appellant.

K. L. CGauba, D. D. Verma, S. S. Khanduja and Ganpat Rai
for the respondents.

The Judgrment of the Court was delivered by

Gaj endragadkar, C. J. The appellant, Gulam Yasin Khan, and
respondent No. 1, Sahebrao Yeshwantrao \Wal askar, were cand
340

dates for election as menbers to the Minicipal Committee,
Mal kapur, ~ District Bul dana, fromWard No. 17. The date
fixed for filing the nom nation papers was 16th March, 1964,
and the date for scrutiny was 18th March, 1964. Both the
appel l ant and respondent No. 1 had filed their nomi nation
papers as required by the relevant Rules. When the stage of
scrutiny arrived, respondent No. 1 objected to the wvalidity
of the candidature of ‘the appellant. He alleged that the
appel l ant’ s son Khal il dad Khan was a Moharir on Cctroi Naka
enpl oyed by the  Minicipal Comrmittee; as such, he was a
servant of the Conmittee. According to respondent No. 1,
the employnment of  the appellant’s son by the Minicipa
Conmittee showed that the appellant had an interest in the
Muni ci pal Conmittee; and so, he was disqualified from
standing for election under section 15(1) of the Centra
Provinces and Berar Minicipalities Act, 1922 (No. 11 of
1922) (hereinafter called ’'the  Act’). The appel | ant
di sputed the validity of this objection. He alleged that
his son was not staying with himand had no connection wth
hi m what soever.

On the 18th March, 1964, the Supervising Oficer over-ruled
the objection raised by respondent No. 1. He held that on
the facts brought to his notice, s. 15(1) of the Act was
i nappl i cabl e.

Aggrieved by this order, respondent No. 1 filed a Specia
Cvil Application No. 173 of 1964 under Articles 226 and 227
of the Constitution before the Bonbay Hi gh Court~ (Nagpur
Bench) on the 3rd April, 1964. By his petition, respondent
No. 1 wurged that the decision of the Supervising  Oficer
over-ruling his objection to the candidature of t he
appel  ant was patently invalid in |law, and so, he asked for
a wit, order or direction of an appropriate nature setting
aside the inpugned order of the Supervising Oficer and
prohibiting himfromholding the election fromWrd No. 17
as schedul ed on the 19th April, 1964.

This wit petition was resisted by the appellant on the sane
grounds which he had urged before the Supervising Oficer

The Hi gh Court, however, upheld the objection raised by
respondent No. 1, set aside the order passed by the
Supervising Oficer, and held that the appellant was
disqualified fromstanding for election under s.15(1) of the
Act. In consequence, it directed that the nonination paper
filed by the appellant should be rejected. It appears that
fromWward No. 17, only two nom nation papers had been fil ed-
one of the appellant and the other of respondent No. 1. In
view of the fact that after the rejection of the nom nation
paper of the appellant, respondent No. 1 was the only
candi dat e who had offered for el ection on behalf of Ward No.
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17, the High Court declared that respondent No. 1 had been
duly elected from the said Ward. It is against this
decision that the appellant has come to this Court by
speci al | eave; and the short question which has

341

been argued before us by M. Setalvad on bahalf of the
appellant is that the High Court erred in law in holding
that on the facts proved in this case, the appellant was
di squalified for being nom nated as nenber of the Minicipa
Conmittee under s. 15(1) of the Act.

Before dealing with this point, it is relevant to refer to
the facts which have either been found or adnmitted in the
present proceedings. 't appears that the appellant has
three adult sons, including Khalildad Khan who has been
enpl oyed by the Municipal Conmittee. The three sons and the
father live in the same house, but ness separately. They
have no share in _each other’s incone. The earnings of the
sons and the father are not put into the common hotch-pot.
There are separate living arrangenents in the house, and
each one lives in a portionof the house allotted to him
It is true that the ration card is in the nane of the
appel l ant for the whole family, but it is adnitted that the
i ncome of Rs. 2,000 which is shown in the ration card as the
income of the famly is the income of the appellant hinself;
it does not include the incone earned by his sons, and it is
plain that the salary earned by Khalildad Khan is used by
hi nsel f for the maintenance of his own famly. There is no
doubt that the appellant and his sons being Mhamedans,
cannot be said to be nmenbers of ‘an undivided famly in the
sense in which that expressionis used in regard to Hindus.
It isinthe light of these facts that we have to decide the
guestion as to whether the High Court was right in  holding
that the appellant was disqualified under s. 15(1) @ of the
Act .

The Act was passed in 1923 to nake better provision for the
Organi sation and administration of. nunicipalities in Madhya

Pr adesh. It contains provisions which are true/ to the
pattern of nmunicipal legislation of this type. Nat ural |y,
one of its sections deals wth t he guesti on of
di squalification of candidates as in all nunicipal Acts; it

is section 15. Section 15 by clause (1) provides that no
person shall be eligible for election, selection or nom na-
tion as a nmenber of a Conmittee, if such person had directly
or indirectly any share or interest in any contract wth, by
or on behalf of the Conmittee, while owning such share or
i nterest.

The question which we have to consider is whether by virtue
of his relationship with Khalildad Khan, the appellant. can
be said to have any indirect share or interest in the
enpl oyment of Khalildad Khan with the Municipal Committee.
We are assuming for the purpose of dealing with this point

that the contract to which clause (1) refers, includes
enpl oyment, though unlike other simlar statutes, the word
"enpl oynent” is not specifically mentioned in the said
clause. In order to incur disqualification, what the clause
requires is "interest or share in any contract"; it nmay

either be a share or an interest; and if it is an interest,
the interest may be direct or
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i ndirect. But it is plain that the interest to which the
clause refers, cannot nmean nere sentinental or friendly
interests; it must nmean interest which is pecuniary, or
material or of a simlar nature. |If the interest is of this

latter category, it would suffice to incur disqualification
even if it isindirect. But it is noticeable that the
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cl ause al so requires that the per son who i ncurs
di squalification by such interest nmust "own such share or
interest". It is not easy to deternine the scope of the
[imtation introduced by this |ast sub-clause. M. Gauba
for respondent No. 1 urged that the clause "owning such
share or interest"” is tautologous when it refers to direct
interest or share, and is neaningless when it refers to
indirect share or interest. Prima facie, there is sone
force in this contention; but whatever may be the exact
denotation of this clause, it does serve the purpose of
[imting the character of the share or interest which incurs
di squalification prescribed by the clause, and it would not
be easy to ignore the existence of the last portion of the
cal use al together.

It is quite true that the purpose and the object of
prescribing the several ~disqualifications enunerated in
clauses (a) to (1) of s. 15 of the Act is to ensure the
purity of ‘the adm nistration of mnunicipal Conmttees, and in
that sense, it may be permissible to hold that the different
cl auses  ‘enunmerated in section 15 should not receive an
unduly narrow or restricted construction. But even if we
were to adopt a liberal construction of s. 15(1), we cannot
escape the conclusion that the interest or share has to be
in the contract itself When we are enquiring as to whether
the appellant is interested directly or indirectly in the
enpl oyment of his son we cannot overl ook the fact that the
enquiry is not as to whether the appellant is interested in
the. son, but the enquiry is whether the appellant is

interested in the enployment of the son. The " distinction
between the two enquiries nay appear to be subtle, but,
nevert hel ess, for the purpose of construing the clause, it

is very relevant. Considered fromthis point of view, on
the facts proved in this case, we find it difficult to hold
that by nere relationship with his son, the appellant can be
said to be either directly or indirectly interested in his
enpl oynent .

Incidentally, we nmay point out that clause (k) of s. 15
refers to the disqualification resulting fromthe fact that
the person concerned holds any office of profit ~under the
Commi ttee. In other words, it deals with a case where the
person offering for election hinmself holds any office  of
profit under the Committee; and naturally, that constitutes
a disqualification. Having referred to the case of a person
hol ding an office of profit under the Commttee, clause (1)
does not refer to enploynent in terns, though, as we wll
presently point out, simlar provisions in other rmunicipa

Acts refer to enploynent in this context. But quite apart
from this consideration, it is not easy to hold that the
appel | ant owns any
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kind of interest in the enploynent of his son_.-or even
otherwise is directly or indirectly interested in the said
enpl oyment .

Thi s question has, in a sense, becone academ c, because the
Act has been repealed by Maharashtra Act 40 of 1965.
Section 16(1) (i) of this repealing Act deals wth the
guestion covered by s. 15(1) of the Act. Section 16(1) (i)
provides that no person shall be qualified to becone a
Councillor wheather by election, cooption or nom nation

who, save as hereinafter provided, has directly or
indirectly, by himself or his partner, any share or interest
in any work done by order of a Council or in any contract
with or under or by or on behalf of a Council. There are
sever al other clauses of section 16(1), but it is
unnecessary to refer to them
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As we have already indicated, corresponding provisions deal -
ing with disqualifications contained in simlar rmunicipa

Act s refer to 'enploynent’ in terns. By way of
illustration, we may refer to section 12(2) (b) of the
Bonbay Municipal Boroughs Act, 1925 (No. 18 of 1925); it
provides that no person who, save as hereinafter provided,
has directly or indirectly, by hinself or his partner, any
share or interest in any wrk done by order of a
Muni cipality or in any contract or enploynent with or under
or by or on behalf of a Municipality, nmay be a Councillor of
such Muni ci pality. Simlarly, the Bonbay Provi nci a

Muni ci pal Corporations Act, 1949 (No. 59 of 1949) provides
by section 10(1) (f) that a person shall be disqualified for
being el ected and for being a Councillor if such person has
directly or indirectly, by hinself or his partner, any share
or interest in any contract or enploynment with, by or on
behal f of the Corporation.

It would, we think, be unreasonable to hold that nmere
rel ationship of a person with an enpl oyee of the Minicipa

Conmittee justifies the inference that such a person has
interest, direct or indirect, in the enploynent wunder the
Muni ci pal Conmitee. In-the circunstances of this case, what
is proved is the mere rel ationship between the appell ant and
his son who is the enpl oyee of the Miunicipal Commttee; and
on that relationship the H gh Court has based its concl usion
that the appellant is disqualified under s. 15(1) of the
Act. W are satisfied that this conclusion i's erroneous in
I aw.

The result is, the appeal is allowed, the order. passed by
the High Court is set aside, and the declaration granted by
the Hi gh Court that respondent No. 1 is duly elected from
Ward No. 17 is reversed. Respondent No. 1 should pay the
costs of the appellant throughout.

Appeal al | owed.
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