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Leave granted.

Al these appeals are directed agai nst common judgnent of the
Raj ast han H gh Court by which the appeals preferred by eight accused
persons includi ng present appellants were di sposed of. Wile Ranmesh,
son of Harish Chandra was convicted for offence punishabl e under
Section 302 of the Indian Penal Code, 1860 (in short the 'IPC) and was
sentenced to undergo inprisonnent for life and to pay a fine of
Rs.1,000/- with default stipulation, the other seven i.e. present
appel l ants were convicted for offence punishabl e under Section 302 |IPC
read with Section 149 | PC and were each sentenced to undergo
i mprisonnent for life and to pay a fine of Rs.1,000/- each with default
stipulation. Each of the eight accused persons were convicted in terns
of Section 148 I PC and sentenced to undergo two years’ rigorous
i mprisonnent. Ramesh, son of Harish Chandra who was convicted in terns
of Section 302 IPC, has not preferred any appeal ;, while the rest seven
accused persons have preferred the present appeals.

Prosecution version as unfolded during trial is as foll ows:

On Cctober 29, 1998 around 11 A M informant Yogendra Singh (PW
1) subnitted witten report to one Phool Chand, Police Oficer at
Roadways Bus stand Jhunj hunu. It was, inter alia, stated in the report
that on the said day at about 10.00 A .M the infornmant was standing at
the Traffic point near bus stand. Two other witnesses i.e. Surendra and
Ajay were also there. Suddenly they heard ruckus comng fromthe front
of a tea stall nearby. Al the three rushed to the spot where they saw
that the nephew of infornmant, nanely, Sumer Singh (hereinafter referred
to as the 'deceased’) was surrounded by the appellants who were
equi pped with hockies, iron rods and pipes etc., while Ranesh Kumar had
a knife. Ranesh Kumar inflicted several blows on the abdomen of the
deceased with knife and ot hers bel aboured himwi th hockies, iron rods
and pipes. After causing injuries to the deceased the assailants fled
away fromthe scene of occurrence in a red j eep bearing No. RJ\026
19/ C- 6255 in which they had come together. The incident had been
wi t nessed by ot her w tnesses Chandra Shekhar and Krishna Kumar. It was
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also alleged in the report that deceased was bel aboured on account of
previous ennmity. On the basis of said report, formal FIR was

regi stered at Police Station Jhunjhunu for offences puni shabl e under
Sections 302, 147, 148 and 149 |IPC and i nvestigati on commenced. Site
pl an of the incident was drawn. Deceased was subjected to post nortem
exam nation. Bl ood stained clothes of the deceased were seized. Contro
soil and bl ood stained soil were lifted fromthe place of incident. The
accused persons were taken into custody and at their instance certain
weapons as al so the jeep got recovered. Charge sheet was filed after
conpl etion of investigation. Trial was conducted by | earned Sessions
Judge, Jhunj hunu. Charges under Sections 147, 148,302 in the alternate
302/ 149 1 PC were franed agai nst the appellants and Ramesh who deni ed
the charges and clained trial. The prosecution in support of its case
exam ned 21 witnesses and got exhibited 61 docunents. In their

expl anati on under Section 313 of the Code of Criminal Procedure, 1973
(in short the "Cr.P.C.), the accused persons pl eaded i nnocence and
stated that the witnesses were partisan and were telling lies as they
happened to be close rel atives of the deceased and on account of

groupi smthere had been blatant false inplication. On consideration of
materials on record | earned Sessi ons Judge convicted and sentenced the
appel | ants _as i ndicated herein above. Al the eight accused persons
preferred appeal s before the Hi gh Court which as noted above di snissed
the appeal s and uphel d the conviction and sentence.

In support 'of the present appeals comobn points were urged by
| earned counsel appearing for the various appellants. The pivota
guestion raised related to applicability of Section 149 |PC.
Additionally, it was subnitted that the H gh Court did not properly
consi der the various pleas whichwere raised i.e. (1) unexpl ai ned del ay
in sending the copy of FIR to Ilaka Magistrate; (2) non-exam nation of
i ndependent witnesses; (3) discrepancies in the evidence of wtnesses
clained to be eye witnesses, who in fact were related to the deceased;
and (4) the prosecution w tnesses, nore particularly the relatives as
to how they happened to be at the place of occurrence at a particul ar
time.

It was pointed out that the basic el enents necessary to bring in
application of Section 149 |IPC did not exist. There was no evidence
that there was any common object which was pursued by the appellants.
Even if it is conceded to the position, as clained by the prosecution
that they cane in the sane jeep and were arnmed w th various weapons
that does not per se establish that they shared a comobn object. The
prosecution has failed to prove that in pursuance of such conmon obj ect
Ranesh who is stated to have given the fatal knife blows carried out
the objective of the alleged unlawmful assenbly. Qut of the five

wi t nesses who were claimed to be eye witnesses three were closely

rel ated. Their statenments al so were not recorded inmedi ately after the
i nvestigation stated and in fact were recorded in sone cases two days
after, and in one case after about two weeks. The fact that the FIR
was di spatched to the magistrate long after the FIR was | odged itself
goes to establish that there was deliberation on the part of the police
officials and the relatives of the deceased including the informant and
so call ed eye witnesses, and the accused persons have been falsely
implicated. There was no perceivable notive for the present appellants
to have any aninosity towards the deceased. |f the persons who-cl ai ned
to be eye witnesses were really present at the spot, their normal and
natural conduct woul d have been to rescue the deceased whi ch has not
been done. Even though the prosecution version is that indiscrimnately
the appell ants assaulted the deceased, only three abrasions were found.
As is evident fromthe conclusions of the trial court, the second part
of Section 149 IPC which relates to know edge of I|ikelihood that

al | eged of fence would be committed there was no definite finding
recorded in that regard. Fromthe evidence no conmon object is

di scerni ble. The object may have been at the nost, even if it is
accepted that sanme existed, to chastise the deceased, rough himup or
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cause sone hurt. These probabilities have not been ruled out by the
prosecution. It has not been shown that the real objective was murder
of the deceased. There is no evidence to show that the present

appel  ants knew that murder was likely to be committed. The concl usi on
of the trial court and the Hi gh Court that the present appellants
facilitated the killing or aborted efforts of others to save the
deceased are not supported by any cogent evidence. The genesis of the
incident is shrouded in mystery and there is no proxi mate cause
established as to why the accused appellants would do away with the
life of the deceased by pursuing a comon objective. It was subnitted
that even if there was any pre-conceived object, that may at the nost
attract Section 304 |IPC and not Section 302 |IPC

In response, |earned counsel for the State subnitted that the
statenents of the PW. clearly establish the role played by the
appel l ants. Their conduct before the incident, during the incident and
after the incident clearly establishes the combn object which was
bei ng pursued by them No specific question was put to the I.O as to
why there was del ay, as clainmed by the appellants and on the contrary
wi t nesses thenselves have indicated the reasons as to why they were at
the spot of incident and why their statenents were recorded after sone
time. To sinilar effect is the plea of |earned counsel appearing for
the i nformant.

The pivotal question is applicability of Section 149 IPC Said

provi sion has its foundation on constructive liability which is the
sine qua non for its operation. The enphasis-is on the commobn object
and not on common intention. Mere presence in an unlawful assenbly
cannot render a person liable unless there was a conmon object and he
was actuated by that conmon object and that object is one of those set
out in Section 141. Were common object of an unlawful assenbly is not
proved, the accused persons cannot be convicted with the help of
Section 149. The crucial question to determine is whether the assenbly
consi sted of five or nore persons and whet her the said persons
entertained one or nore of the conmon objects, as specified in Section
141. 1t cannot be laid down as a general proposition of |aw that unless
an overt act is proved agai nst a person, who is alleged to be a nenber
of unlawful assenbly, it cannot be said that he is 'a menber of such an
assenbly. The only thing required.is that he should have understood
that the assenbly was unlawful and was likely to commit any of the acts
which fall within the purview of Section 141. The word ’object’ means
the purpose or design and, in order to make it ’conmon’ , it nust be
shared by all. In other words, the object should be combn to the
persons, who conpose the assenbly, that is to say, they should all be
aware of it and concur in it. A comon object nmay be formed by express
agreement after mutual consultation, but that is by no means necessary.
It may be forned at any stage by all or a few nmenbers of the assenbly
and the other nmenbers may just join and adopt it. Once formed, it need
not continue to be the sane. It may be nodified or altered or abandoned
at any stage. The expression 'in prosecution of comobn object’ as
appearing in Section 149 have to be strictly construed as equivalent to
"in order to attain the conmon object’. It nmust be inmediately
connected with the common object by virtue of the nature of the object.
There nmust be community of object and the object may exist only up to a
particul ar stage, and not thereafter. Menbers of an unlawful assenbly
may have community of object up to certain point beyond which they may
differ in their objects and the know edge, possessed by each nmenber of
what is likely to be coomitted in prosecution of their common object
may vary not only according to the information at his command, but al so
according to the extent to which he shares the conmunity of object, and
as a consequence of this the effect of Section 149, |IPC may be
different on different nenbers of the same assenbly.

"Common object’ is different froma 'conmon intention’ as it does
not require a prior concert and a conmon neeting of mnds before the
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attack. It is enough if each has the same object in view and their
nunber is five or nore and that they act as an assenbly to achi eve that
object. The ’'conmon object’ of an assenbly is to be ascertained from
the acts and | anguage of the nenbers conposing it, and froma

consi deration of all the surrounding circunmstances. It may be gat hered
fromthe course of conduct adopted by the nenbers of the assenbly. What
the common object of the unlawful assenbly is at a particular stage of
the incident is essentially a question of fact to be determ ned,
keeping in view the nature of the assenbly, the arns carried by the
nmenbers, and the behavi our of the nmenbers at or near the scene of the
incident. It is not necessary under law that in all cases of unlawfu
assenbly, with an unlawful common object, the same nust be translated
into action or be successful. Under the Explanation to Section 141, an
assenbly which was not unlawful when it was assenbl ed, may subsequently
become unlawful. It is not necessary that the intention or the purpose,
whi ch i s necessary to render an assenbly an unlawful one comes into

exi stence at the outset. The tinme of formng an unlawful intent is not
materi al . An assenbl y which, at its conmencenent or even for some tine
thereafter, is lawful, may subsequently beconme unlawful. In other words
it can develop during the course of incident at the spot eo instante.

Section 149, |PC consists of two parts. The first part of the

section means that the offence to be commtted in prosecution of the
conmon obj ect nmust be one which is commtted with a view to acconplish
the common object. 'In order that the offence may fall within the first
part, the offence nust be connected i medi ately with the common obj ect
of the unlawful assenbly of which the accused was nmenber. Even if the
of fence committed i's not in direct prosecution of the comopn object of
the assenbly, it may yet fall under Section 141, if it can be held that
the of fence was such as the nenmbers knew was 1ikely to be commtted and
this is what is required in the second part of the section. The purpose
for which the menbers of the assenbly set out or desired to achieve is
the object. If the object desired by all the nenbers is the sane, the
know edge that is the object whichis being pursued is shared by al

the menbers and they are in general agreement as to howit is to be
achi eved and that is now the common object of the assenbly. An object
is entertained in the human mind, ;and it being nerely a nenta

attitude, no direct evidence can be available and, Iike intention, has
generally to be gathered fromthe act which the person conmmits and the
result therefrom Though no hard and fast rule can be |laid down under
the circumstances fromwhich the common object can be culled out, it
may reasonably be collected fromthe nature of the assenbly, arns it
carries and behaviour at the tine of or before or after the occurrence.
The word ' knew wused in the second |inb of the section inplies

sonmet hing nore than a possibility and it cannot be nade to bear the
sense of 'm ght have been known’. Positive know edge is necessary. ‘When
an offence is conmmtted in prosecution of the comon object, it would
generally be an offence which the menbers of the unlawful assenmbly knew
was likely to be conmtted in prosecution of the commmn object. That,
however, does not nake the converse proposition true; there may be
cases which would cone within the second part but not within the first
part. The distinction between the two parts of Section 149 cannot be

i gnored or obliterated. In every case it would be an issue to be

det erm ned, whether the offence committed falls within the first part
or it was an of fence such as the nenbers of the assenbly knew to be
likely to be committed in prosecution of the conmobn object and falls
within the second part. However, there may be cases which woul d be
within the first part but offences conmitted in prosecution of the
conmon obj ect would al so be generally, if not always, be within the
second part, namely, offences which the parties knewto be likely to be
conmitted in the prosecution of the commpn object. (See Chi kkarange
Gowda and others v. State of Mysore AIR 1956 SC 731).

These aspects were recently highlighted in Chandra & Ors. v.
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In the factual scenario noticed above, the trial court and the
H gh Court have referred to several relevant aspects to hold that
Section 149 IPC is applicable.

It has been established by the evidence of the eye w tnesses that
all the eight accused persons were arnmed w th weapons, they surrounded
the deceased and in fact prevented others from goi ng near the deceased
to rescue him They had arrived together in the same jeep and | eft by
the jeep after the incident. One inmportant and rel evant factor, which
has been noticed by the trial court and the H gh Court, is that the
jeep was kept in starting position. Significantly the defence in the
cross exam nation brought out the fact that the accused persons
surrounded the deceased and prevented those who wanted to go to rescue
the deceased by threatening themw th dire consequences. The tria
court and the Hi gh Court have anal ysed the factual position in great
detail -and have pointed out the aforesaid relevant factors. Therefore,
there is no infirmty in the conclusion of the courts bel ow about the
applicability of Section 149 1PC.

Great stress was laid onthe alleged delay in dispatch of the FIR

to the Il aka Magistrate. FILR was recorded on 29.10. 1999 at about 11.00
A.M and reached the Mgistrate on 30.10.1999 at about 12 noon. It
cannot be laid down asa rule of universal application that whenever
there is sone delay in sending the FIR to the concerned nmgi strate, the
prosecution version beconmes unreliable. 1t would depend upon the facts
of each case. In the instant case as appears fromthe records the

i nvestigation was taken up i nmrediately and certain steps in

i nvestigation were taken. Therefore, the plea that there was no FIR in
exi stence at the relevant tine has no substance. Additionally, no
guesti on was asked to the investigating officer as to the reason for
the all eged del ayed dispatch of the FIR Had this been done,
investigating officer could have expl ai ned the circunstances. That
havi ng not been done, no adverse inference can be drawn.

So far as the del ayed recordi ng of statenent of the w tnesses is
concerned, here again no question was put to the investigating officer
specifically as to why there was delay in recording the statenent. On
the contrary, the w tnesses thensel ves have indicated as to why there
was delay. The plea of the appellants in this regard, therefore, has no
subst ance.

Learned counsel for the appellants have al so pointed about that
though the place where the alleged incident took place, was in a busy
locality, no independent w tness was examned. It was also subnitted
that the relatives have not explained as to how they happened to be at
the spot. Here again the factual position is otherw se. Qut of the
wi t nesses who were clainmed to be eye witnesses, Chandra Shekhar (PW3)
and Narendra singh (PW5) were not relatives and in any event bel onged
to sone other places. Even if PW. 1, 2 and 4 were related to the
deceased, PW1 was a traffic constable and as the evidence on record
clearly establishes he was posted at a place nearby the place of
occurrence as a traffic constable. Therefore, his presence cannot be
doubted. O her w tnesses have al so stated as to how t hey happened to
be at the spot of occurrence. That being so, the plea that independent
Wi t nesses have not been exami ned is wi thout any substance. Two
i ndependent wi t nesses have been exam ned who have lent the
corroboration to the evidence of the relatives.

The criticismlevelled that the relatives did not cone forward to
save the deceased is also without any substance, in view of the
evi dence as noted above to the effect that accused persons threatened
those who wanted to intervene with dire consequences.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

Where a group of assailants who were nenbers of the unlawfu

assenbly proceeds to conmit the crinme in pursuance of the common object
of that assenmbly, it is often not possible for witnesses to describe
the actual part played by each one of them and when several persons
armed with weapons assault the intended victim all of them may not
take part in the actual assault. Therefore, it was not necessary for
the prosecution to establish as to the specific overt act was done by
each accused.

In view of the factual position as noticed by the courts bel ow
and the |l egal principles governing application of Section 149 IPC, the
i nevitable conclusion is that courts below were justified in applying
Section 149 IPC to the case of the appellants. They have been rightly
convi cted under Section 302 read with Section 149 | PC. That being so,
the appeal s deserve di sm ssal which we direct.




