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ACT:

I ndustrial D spute--Bonus--Available ~Surplus--Determnation
of --C osi ng Bonus--Inplied term of agreenent or condition of
servi ce--Cust omary bonus.

HEADNOTE

The appellant is a conpany carrying on business in Calcutta
and had been paying a bonus called closing bonus to its
workmen at the rate of one nonth’ s pay from 1948 to 1957,
but as the profits of the appellant considerably /fell in
1958, the quantum of closing bonus was reduced to half a
nonth’'s pay; consequently, a reference was nmde to the
tribunal for decision, whether the managenent was justified
in reducing the quantum of closing bonus to half a month"s
pay in 1938. The workmen claimed that closing bonus - had
been paid at a uniformrate from 1948 to 1937 and had becone
an inmplied condition of service between the worknmen -and
appellant ; in the alternative,. the claim was that the
paynment had acquired the character of customary bonus and
was not dependent upon profits earned by the appellant. The
tribunal held, that the paynent of closing bonus had. not
becomre an inplied condition of service and al so held, /that
the bonus could not be held to be a customary bonus. It
hel d that there was sufficient available surplus to- warrant
paynment of one nonth’s pay as profits bonus and ordered that
hal f a nonth’'s basic salary, be further paid as profit bonus
to the worknen for the year in dispute.

Hel d, that the fact that a conpany decl ares dividend at nore
or less than six percentumis no reason for changing the
rate of interest allowed under the Full Bench fornmula on
pai d-up capital

Hel d, further that customary bonus is always connected wth
some festival. As closing bonus is not connected with any
festival it cannot be treated as customary bonus of the kind
dealt with the Graham s case.

G aham Trading Co. Ltd. v. Its workmen, (1960) 1 S. C R
107, B. N Elias and Co. Ltd. Enployee’s Union v. B. N
Elias and Co, Limted. (1960) 3 S. C. R 382 and Associated
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Cenent Conpanies Ltd. V. Its Wrknen, (1959) S. C. R 925,
referred to.

In the present case during the whole of the period from 1948
to 1957 when cl osi ng bonus was paid there was no | o0ss
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incurred by the appellant. Further the bonus was paid only
after the trading results of the year were known.

Hel d, that taking all circunstances into account It appears
that closing bonus had been paid on the basis of the trading
results of the previous year and depended upon the profits
earned in the previous year, and it could not be held, that
one month’s pay as cl osing bonus was payable as an inplied
condition of service irrespective of profit made by the
appel | ant .

Ms Isphani Ltd Cal cutta v. Isphani Enpl oyees Union (1960)
C. R 24, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON Ci vil Appeal No. 359 of 1961
Appeal by special |eave fromthe award dated April 18, 1960,
of the Third Industrial, Tribunal west Bengal, in case No.
VIl 153 of 1959.

B. Sen, Sukumar Ghose and B. N. Ghosh, for the appellant.

D. N. Mukherjee, for the respondent No. 1.

1962. March 5. The Judgnment of the court was delivered by
WANCHOO, J.-This ‘appeal by special leave arises out of a
guestion of bonus referred by the CGovernment of West Benga

to the Third Industrial Tribunal. The appellant is a
conpany carrying on business in Calcutta and the dispute
relates to closing bonus for the year 1958. It appears that

the appellant had been paying, a, bonus which was ' called
closing bonus. to its worknmen at the rate of one nonth’s pay
from 1948 to 1957. In 1958, however, as the profits of the
appel l ant fell consider. ably, the quantum of closing, bonus
was reduced to half a nonth’s pay. In consequence a dispute
was raised by the respondents workmen represented by two
unions and their claimwas that they should have been paid
one nonth’s bonus as usual. Consequently reference was made
to the tribunal and the question for decision was whether
the managerent was
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justified in reducing the quantum of closing bonus to half a
nmonth's pay in 1958.

The case of the worknen was that the appellant had been
paying two kinds of bonuses to its worknen each vyear
nanely, (1) Puja bonus which ,was paid usually | before the
Puja festival, and (ii) closing bonus which was paid  after
the close of the financial year ending on March 31st/ each
year. The workmen clainmed that closing bonus had been paid
at a wuniformrate from1948 to 1957 and this paynent had
therefore beconme an inplied condition of service between the
wor kmen and the appellant ; in the alternative the claimwas
that the paynment had acquired the character of customary
bonus and was not dependent upon profits earned by the
appel | ant .

On the other band the contention of the appellant was that
the paynent of closing bonus at a uniform rate of one
nonth's pay for ten years previous to 1958 had not in fact
turned the paynment into an inplied condition of service as
this bonus was of the nature of profit bonus and its paynent
depended wupon the profits nade by the appellant. It was
urged further that the very fact that this bonus was paid
after the accounts for the year were made up and the profit
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ascertained showed that it was a bonus depending upon
profits ; the circunstance that it was paid at a uniform
rate for sonmetinme was only fortuitous, particularly as the
appel l ant had increased the Puja bonus as its profits
increased in order to help the workmen at festival time. As
to the alternative case of customary bonus, the appellant
contended that this bonus had no connection wth any
festival and was paid after the state of profits earned by
t he appel I ant was known and therefore could not be demanded
as a customary bonus. Finally, appellant pleaded that if
closing bonus was treated as pro-fit bonus there was no
avail abl e surplus to justify the grant of
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any further ampount as bonus besides half a nonth’s pay which
the appellant had al ready given to the worknen.

The tribunal cane to the conclusion that it had not been
proved that the ~paynent of closing bonus had becone an
inmplied condition of service and in that connection relied
on the decision of this Court in Messrs. |Isprahani Limted
Cal cutta ' v. |spahani Enpl oyees Union. (1) Further, it held
that the bonus could not be held to be a customary bonus as
there was nothing to show that it had been paid even in a
year of loss. It therefore negative the case of the workmen
that closing bonus of one nonth’s pay was payabl e every year
after the accounts were closed either as an. inplied
condition of service or as a customary bonus. The tribuna

then we,.it into the question whether any further anount
besides half a nmonth’'s pay which had al ready been paid by
the appellant as bonus coul d be awarded as profit bonus on
the basis of the Fall-Bench fornula approved by this Court
in the Associated Cenent Conpanies Limted v. Its Worknen
(2). It held that there sufficient available surplus to
warrant paynment of one nonth's pay as profits bonus and
therefore ordered that half a, nonth’s basic salary be
further paid as profit bonus to the workmen for the year in
dispute., It is this decision of the tribunal which has been
assail ed before us by the appellant.

So far as profit bonus is concerned, the nain contention on
behal f of the appellant is that the tribunal went wong in
allowing 2 1/2 per centuminterest on paid-up capital and
that it’ shoud have allowed, 6 per interest, which is the
usual ampunt allowed under the Full-Bench fornula. The
reason why the tribunal allowed 2 1/2 Per centum interest
was that the appellant, had paid dividend at 2 1/2 per
centumin that year as its

(1) [1960] 1 S.C. R 24.

(2) [1959] S.C.R 925.
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profits bad show a considerable fall. W are of opinion
that the tribunal was wong in allowing only 2 1/2 per
centum interest on paid-up capital on the ground “that the
actual dividend declared by the appellant was only 2 1/2 per
centum for that vyear. The return on paid-up capita

provided in the Fall-Bench forrmula is not Iinked with actua

di vi dends that nmight be declared by a conmpany. Many a tine
conpani es decl are divi dends hi gher than six per centum But
under the fornmula they are usually allowed six per centum
interest on paid-up capital. irrespective of the dividends
decl ar ed. It is only where a conmpany can mnmake out an
exceptional case for allowing nore than six per centum
interest on paid-up capital that the tribunal can award
nore. Simlarly it is only when an exceptional case is made
out for allowing |l ess than six per centuminterest that the
tribunal would be justified in allowing less. W are of
opinion that the fact that a conpany declares dividend at
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nore or less than six per centumis no reason for changing
the rate of interest allowed tinder the Full-Bench fornula
on paid-up capital. |In the present case no reason has been
shown Dbesides the fact that the dividend declared was |ess
than six per centumto reduce the usual rate of interest
fromsix per centumto 2 1/2 per centum W are therefore of
opi nion that the tribunal should have allowed six per centum
interest on paid-up capital in this case and that would
i ncrease the anmpbunt due under this head fromRs. 5 lacs to
Rs. 12 lacs. It is not disputed by |earned counsel for the
respondents that if six per centuminterest is allowed on
paid-up capital in this case as is usually done there wll

be no justification for ‘allowing nore as profit bonus than
what the appellant has already given. |In the result the
tribunal’s award of half a nonth’s further wages as bonus on
the ground that there isavailable surplus to justify it
must be set Asi de.
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Learned counsel for the respondents however subnmitted that
even though no further bonus could be allowed on the basis
of the Full-Bench formnula, the worknen were entitled to one
nonth’s pay as cl osing bonus either as an inplied condition
of service or as a customary bonus. So far as custonary
bonus is concerned, it is enough to say that customary bonus
of the nature dealt with in Graham Trading Co. Ltd. v. |Its
Worknmen(1l) is always connected with sone festival. 1In the
present case it is not in dispute that the closing bonus is
not connected wi th any festival and  therefore cannot be
treated as customary bonus of the kind dealt wth in
Grahami s case. This was pointed out by this Court in B. N

Elias & Co. Ltd. Enmpl oyees’ Union v. B.N Elias & Co. Limted,

(2) where it was observed that it was difficult to.introduce
the paynent of customary bonus between enployer ‘and em
pl oyees where ternms of service are governed by contract,

express or inplied, except where the bonus nmay be connected
with a festival, whether puja in~ Bengal or some other
equal ly inportant festival in any other part of the country.

Therefore as closing bonus is adm ttedly not connected wth
any festival it cannot be allowed as a customary bonus of
the type considered in G ahams case(3).

Turning now to the question whether paynent of one nonth's
pay as closing bonus has becone an inplied condition of
service, the first point to be noticed is that closing bonus
was always paid after the trading results of the year were
known. Under these circunmstances it woul d not be inproper
to infer that closing bonus was dependent upon profits made
by the appellant, for it was paid only after profits for the
previous year had been ascertained. 1In the present . case
during the whole of the period from 1948 to 1957 when the
cl osi ng bonus was paid

(1) [1960] 1 S.C R 107.

(2) [1960] 3 S.C. R 382.

(3) [1960] 1 S.C.R 107,
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there was no loss incurred by the appellant. As was pointed
out in Ispahani’s case the fact that bonus was paid during a
year of loss also would be an inportant circunstance in
conming to the conclusion that paynent was a matter of
obligation based on an inplied agreement. 1In the present
case that inmportant circunstance is absent. The absence of
this circunstance along with the fact that the bonus was
paid only after the trading results of the year were known
and therefore in all probability depended upon the profits
woul d show that it could not be a matter of obligation based
upon i mplied agreenent.
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Besides it appears that this conpany fornerly belonged to

another owner and nmerged with the appellant in 1946. When
the former conpany was the owner it does not appear that it
paid any closing bonus as such from1940 to 1945. Even

after the appellant took over no payment was nmade in 1946
and 1947. It was only from 1948 after the trading results
for the year ending on March 31, 1948 were known that one
nonth’s basic wages began to be paid as closing bonus in
addition to puja bonus which was originally paid at the
rat(, of one month’s basic wages but which was gradually in-
creased to two nonths’ basic wages from 1955. For the year
in dispute the appellant has paid two nonths’ puja bonus;
but it reduced the closing bonus fromone nonth to half a

nonth’s basic wages because of the fall in profits which
fell fromRs. 27 lacs in 19,57 to a little over Rs. 15 |acs
in- 1958. It is clear therefore that the closing bonus has

not been paid fromthe beginning when the appellant took
over the  business of the previous conpany, though it was
paid at ‘a wuniform rate from 1948 to 1957. It may be
nentioned that in 1959 when profits went up again the
appel | ant -has paid one nonth’'s pay as cl osing bonus. Taking
therefore all the circumstances into account it appears that
cl osi ng bonus has
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been paid on the basis of the trading results of the
previous year and depended upon the profits earned in the
previous year. In the circunstances it cannot be held that
one months pay as closing bonus is payable as an inplied
condition of service irrespective of the profit made by the
appel | ant . It seens to have been of the nature of profit
bonus, even though it may. have been paid at a uniform rate
for ten years.
We therefore allow the appeal, set aside the order of the
tribunal and reject the claimof the worknen for any cl osing
bonus over and above that paid by the appellant for the year
1958. In the circunstances we order the parties to bear
their own costs.
Appeal al | owed.




