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CASE NO. :

appointed in even a lower grade if sufficient nunber of
vacanci es are not available in the grade for which he may be
found fit. In other words, even between candidates found
fit for a particular grade, the recomendati on may be for an
appointnent to a |ower grade. As between those found fit
for a particular grade, the preferences had to be and were,
presunably, determ ned by fair and honest appraisements of
their nmerit. Such, preferences due to honest assessnents,
whi ch are not above possibilities of error, have never been
held to <cast any reflection which, could be equated wth
puni shment. If the view of the Division Bench of the Delh
Hi gh Court is correct, as we think it is, that the rules had
the effect of constituting a new service, with a fair and
reasonabl e procedure for entry into it, the procedure could
not be characterized as a device to defeat the provisions of
Art. 311 or a fraud uponthe Constitution sinply because the
results, of subjection to the process of apprai senent of the
nerits of each, candidate nmay not neet the expectation of
sone candi dat es.

Article 311 affords reasonable opportunity to defend agai nst
threatened punishment to those already in a Governnent
servi ce. Rule 5 provides a nethod of recruitment or entry
into a new service of persons who, even though they may have
been serving the Governnent, had no right to enter the newy
constituted” service before going through the procedure
prescribed by the Rule. |[|f the petitioner had already been
appointed a permanent CGovernnent servant, there my have
been sone justification for
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contending that Rule 5 could not be so applied as to deprive
him of a Pernmanent Post without conplying with Article 311
as such deprivation would have been per se a punishnent.
The nmere possibility of nmisuse of Rule 5 could not | involve
either its conflict with or attract the application of @ Art.
311. The fields ,of operation of Rule 5 and Art. 311 of the
Constitution are quite different ‘and distinct so that the
two do not collide with each other

The |earned Counsel for the Appellant then contended that
; each person placed in the category of Depart ment al
candidates by Rule 2 had to be treated alike, but Rule 5
enabl es the Selection Committee to treat themdifferently by
assigning different grades to them |In other words, the
contention was that Rule 5 gives too w de a power  of
sel ection to the Selection Committee. It was al so
submtted, though not quite so clearly, that Rule 5 nust
itself be so interpreted as to operate automatically and
pl ace all persons falling within the definition of
Departnental candidate" in a single class if Rule 5 is to be

upheld as valid. It was urged that the interpretation
placed on Rule 5 by the Division Bench involved not rnerely
its conflict with the definition of a "depart nent al

candidate" in Rule 2(b) but also with Articles 14 and 16 of
the Constitution, as it neant that those treated equal ly by
Rule 2(b) could be treated wunequally by the Selection
Conmittee. This argunment rests on a msconstruction of
Rul e 2(b).
The definition of a Departnental candi date given by Rule
8 (b) is
2 (b) "departmental candidate" neans-
(i) a person in the Mnistry of Information
& Broadcasting or any of its attached and
subordinate offices who was hol ding or would
have hel d, but for his absence on deputation
a duty post, on the 1st Novenber, 1957, and
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who is holding, or has a lien on a duty post
in a substantive capacity at the comencenent
of these rules; or
who has been decl ared quasi-permanent in a
duty post, on, or prior to, the 1st July 1957;
or
who was eligible to be declared qguasi -
permanent in a duty post, on, or on any date
prior to, the 1st July 1957; or
who was appointed to a duty post on the
basi s of selection by the Conm ssion or whose
appoi nt nent thereto was approved by the
Comm ssion,  before the comencenment of these
rul es;
459
(ii) any other personin the Mnistry of
I nformati on and - Broadcasting or any of its
attached and subordinate offices whom the
Government may declare as such on the basis of
hi s qualification and experience";
It is clear that this ~definition of a "departnenta
candidate" is neant only as an aid in interpreting Rule 5
and was not intended to operate as a fetter on the functions
and powers of the. ~ Selection Conmttee. W nmay add that
the wvalidity of Rule 5 does not appear to us to have been
assailed in argunents before the Hi gh Court. And, in any
case, the attack on it nust fail on merits.
Fifthly and lastly, it was urged that the action against the
Petitioner was visited by mala fides. W find no such
ground taken either inthe Wit Petition or argued at any
stage in the H gh Court or nentioned in the grounds of
appeal taken in the application for certifying the case as
fit for appeal to this Court. It was, however, a ' ground
taken by the Petitioner Appellant in his Rejoinder affidavit
in attenpting to reply to the affidavit filed in, opposition
to the Wit Petition.
It bhad been stated in the affidavit filed on behalf of the
Union of India that the Appellant’s work was not found to be
up to the mark even during the period of his probation which
had to be extended thrice by two nonths on -each —~occasion

before the probationary period was at |ast terninated. I't
had al so been pointed out that the Appellant had been given
a warning that he should inprove his work. Furthernore, it

was stated that all the facts of the Appellant’s case were
careful ly exam ned, fromthe point of viewof his nmerit, by
the Selection Conmittee. |Ile case of the Union of India was
that the post actually held by the Appellant before his
sel ection for appointnent to the newWy constituted service
did not automatically or wholly determne the position of a
departnmental candi date who offered hinmself to the process of
apprai sement of his nerits by the Selection Comrittee to be
made on the totality of relevant facts. That Committee had
to be presided over either by the Chairman or a Menber of
the Union Public Service Comm ssion and had officials of the
Departnment on it who nust have been in a position to
correctly wevaluate the petitioner’'s nmerit and to know the.
weight to be, attached to such entries as the Appellant’s
confidential records contained.

In reply to the case of the Union of India, that the Appel-
lant’ s nmerits were duly considered by the Sel ection
Conmittee, the Appellant had characterized what had happened
as an 'attenpt to create prejudice against the Petitioner
and to justify its

. RVMBO
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mala fide reduction of rank of the Petitioner". He also
said that ,this anmounted to "raking up the past" which had
no relevance to "the admtted case of the Appellant” that he
was hol ding the tenporary substantive rank of Editor when he
was reduced to the rank of an Assistant Editor. Thi s
assertion was incorrect if it inmplied, as it seened to, that
it was admtted that the petitioner was being punished. The
Appel lant had also referred to assertions made by him in
his representation dated 5-4-57 (Annexure ’'B  to the,

Rejoinder) to the Mnister of Information | and Broadcasting
against the termi nation of his service by notice ,-dated 23-
3-57, and also to those contained in another representation
dated 11-3-1960 (Annexure 'E to the Rejoinder Affidavit)
agai nst the inmpugned order. In these representations, the
petitioner had conplained ‘that he was a victim of the
prejudi ce and machi nations of an Oficer in the Transport
M nistry (not named by him whose mstakes, in t he
publ i cations of the Transport Mnistry, had been pointed out
by the Appellant. He had also referred to a nunber of his
own publi‘cations.” Thus, the Appellant’s case on nala fides
rests on-allegations which had been examned by the
Department and may also have been considered by t he
Selection Conmittee. ~The petitioner had assumed that there
were sonme malicious reports agai nst himwhich, according to
him he had no chance'to neet and on which he thinks that
the recomendations of the Selection Conmrittee about him
were based. The reply of the Union of Indiato this case of
mala fides was that it was an after thought ‘and that the
assessnment of the Selection Conmittee was based on the
results of the interview givento the Appellant and a tota

assessnment of all the facts concerning the Appellant which
were before the Selection Comittee.

Even if we were to assune that the Appellant had thus taken
up a case of action vitiated by mala fides at its
f oundat i ons and had Supported it with necessary
particulars and avernments, it is evident that such 'a case
could not be properly tried upon the materials on the record
before wus, wthout even inpleading the ,official ~ who was
alleged to, be the architect of his msfortunes.” it  could
not, as it has been, argued seriously for the first tinme
bef ore us.

The fatal weakness in the Appellant’s case arises from the
fact that he was holding only a tenporary post so that he
could have no right to continue in it after it had ceased to
exist. W think that the necessary effect of setting up of
t he Centr al Informati on Service, together with the
determ nation of its classes and grades and their -~ strengths
was that the tenporary posts in the Department | which were
not shown to have been continued, autonatically came to an
end. The Appellant was offered a new
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Post al together after going through the process of selection
in accordance wth Rule 5 to which he subjected hinself.
I ndeed, the Appellant had no option, if he wanted to
continue in the service of the Departnment, except to  go
through the procedure provided by the rules. W are unable
to hold that the procedure contenplated by Rule 5 either
automatically fixed the Appellant in any particul ar grade or
post or could be held to be void for any reason whatsoever.
Therefore, if the Appellant was selected for a particular
post, by a process which, for the purposes of the case
before wus, nust be assuned to have been fair, honest, and
| egal, he cannot conplain that he was entitled to a. better
one.

Ve, t her ef ore, dismiss this appeal. But , in t he
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circunstances of the case, we leave the parties to bear
their own costs throughout.

V.P.S. Appeal dism ssed.
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ACT:

Constitution of India, Art. 299--Wether the Secretary to
the Railway Board can enter into a contract on behalf of the
President of India represented by the Mnistry of Railways.

HEADNOTE:

A global tender to sell surplus serviceable and scrap rails
was i ssued to established buyers by the Governnent ‘of /India
and pursuant to this tender notice, the respondents by their
letter dated 21-5-68 offered to buy the rails at a
particular price and Shri P. C  GCak, Deputy Director,
Rai |l way Stores, Railway Board, on behalf of the Secretary,
Rai | way Board,, accepted the respondents’ offer wth the
terns and conditions nmentioned in the letters sent by the
respondent on 15-7-68. Negotiations for the final contract,
however, took place between the parties and on 15-7-68, the
respondents conpl ai ned that sone of the Railways who were
hol ding stocks are selling the steel rails which they have
no right to sell in view of the concluded contract; but Shri
P. C. Gak for Secretary, Railway Board, replied that
subsequent to 15-7-68, there were negotiations for the vita

ternms and conditions of the contract and so the question of
the existence of a concluded contract did not arise. At
this, the respondents filed a petition in Court under s. 20
of the Arbitration Act, after setting out the relevant
correspondence | eading upto the letter of acceptance of 15th
July 1968 and it was stated that, the letter was a definite
acceptance of the offer and constitute a valid and binding
contract between the parties.

In the witten statement, the appellants rai sed a
prelimnary objection that the petition was m sconceived as
there was no arbitration agreenent between the parties and
so the question of enforcing the arbitration clause in the
all eged contract did not arise. Further, it was contended
by the appellants that the letter of acceptance and the
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subsequent letters were not by the Director of Railway
Stores, but by the Secretary to the Railway Board, who was
not a person authorized to enter into the agreenment between
the President of India represented by the Mnistry of Rail-
ways and the respondents as required under Art. 299 of the
Constitution. Allow ng the appeal

BELD : The Secretary to the Railway Board, on whose behalf
the offer of the respondents was accepted, was not the
person authorized to enter into a contract on behalf of the
President of India, as required under Art. 299, and
therefore, the contract, if any, was not binding on the
appel l ants. Further, it was not correct to say that d ause
43 of Part XVIIl and Part XLI enpowered the Secretary,
Rai | way Board to enter into such contracts; because C ause 9
specifically provided for the contracts connected with the
sale of scrap; ashes coal, dust, enpty containers and
stores; and repayable rails, being part of the stores, it
was covered by Clause 9 and the Secretary, Railway Board,
was not enpowered by the President to enter into a contract
on his behalf. [445 B]

Seth Bikhraj Jaipuria vs. Union of “India, [1962] 2 S.CR
880, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: C. A. No. 1067 of 1971

Appeal by special leave fromthe judgnment and order dated
Oct ober 30, 1970 of the:-Del hi Hi gh Court in F.A0. (OS.)
No. 40 of 1970.

N. A. Pal khivala, D. Mikherjee, R H Dhebar and A J.
Rane, for the appellants.

V. M Tarkunde, G L. Sanghi, B. ‘R Agarwal a and Janendra
Lal, for respondent No. 1.

A K. Sen, G L. Sanghi and B. R ~Agarwal a, for respondent

No. 2.
The Judgnent of the Court was delivered by
P. Jaganmohan Reddy, J. This appeal is by special |eave.

The question for consideration is whether there is a
bi ndi ng, valid and concl uded contract between the appellants
and the respondents. On an application filed by the
respondents under section 20 of the Arbitration Act a single
Judge of the Delhi High Court directed the appellants to
file the arbitrati on agreenent to refer the disputes between
the parties arising under the contract to arbitrators. An
appeal against that order to a Division Bench was dism ssed.
In order to understand the scope of the controversy, a few
facts mmy be stated. On the 21st March 1968, a  notice of
A obal Tender No. 1 of 1968 was issued by the President of
India, therein referred to as the Government of |ndia,
M nistry of Railways

(Rai | way Board) proposing to sell 80,000 tones of surplus
rel eased serviceable and scrap rails, as per details given
in the schedule thereto, to established buyers abroad or
their accredited agents. It invited offers in respect
thereof to be addressed to the President of India and sent
to Shri R No. Mibayi, Director, Railway Stores, Railway

Boar d. Wth this notice were enclosed t he genera
condi tions of tender, special conditions of t ender
i nstructions to tenderers, i ncl udi ng pr of or ma for

performance guarantee and deed bonds as in clauses 4A and
4B, shipping terns and schedul e of stocks available as on
1st March 1968. In the general conditions the seller was
defined to nean the President of India acting through the
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Director, Railway Stores, Railway Board, unless the context
ot herwi se provided. The delivery F.OB. (Free an Board
[F.A.S. (Free Alongside Ship) invoices and freight were
dealt wth in clause 9. The default clause in clause 11
provided that where a buyer fails to execute the contract
the seller was to have power under the hand of the Director,
Rai |l way Stores, Railway Board, to declare the contract at an
end
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at the risk and cost of the buyer. The special conditions
of tender dealt with prices, quotations, paynments, terns of
shi pnent, weighnment, basis of sales and handling at ports,
force mmjeure, arbitration, legal jurisdiction, acceptance
of offers and title and risk. In the instructions to
tenderers, the tenderers were requested to quote their
hi ghest offer indicating the price per netric tonne

inclusive of export incentive of 5% of F.QOB. val ue
currently applicable as guarantee by the Government of |ndia
which will always be to, the sellers benefit for handing

over of therails F.OB. docks/F.A S./F.OB. Indian Port or
C.1.F. destination port. The tenderer was required to offer
conments clause by clause on the ’'general conditions of
tender’ and the ’'special conditions of tender’ either
confirm ng acceptance of the clauses or indicating deviation

therefrom if any. It was further /provided that the
contract wll come /into force fromthe date the buyers’
letter of credit is accepted by- the sellers’ nom nee. In

4A of these instructions the proforma deed bond was given
which was to be signed by the tenderer and the acceptance
was to be signed for and on behalf of the President of India
by the person designated for that purpose.. Simlarly, para
4B. gave the proforna performance guarantee bond to be
addressed to the President of India executed by the tenderer
and accepted for and on behal f of the President of India by
the ,person so designated. Theternms and conditions also
set out the shipping terms in detail, though a few of  them
were also nentioned in the speciial conditions under the
headi ngs Shi pnent, Terns of Shipping and Receiving Notice.
It appears that the terns and conditions enclosed with the
tender notice annexed to the petition filed in court were
not full and conplete. Consequently the appellant has
annexed a true copy of the enclosures with the special leave
petition and prayed that this nay be admtted in evidence.
As there was no dispute in respect of the contents thereof,
we have allowed this prayer because without themit is not
possible to arrive at a just concl usion.

Pursuant to this tender notice, the respondents, by their
letter, Ex. 'B, dated 21-5-1968, offered to (buy 80,000
tonnes of rails at $45.1 per tonne F.OB. Indian Ports on
the termand conditions set out therein. In reply thereto,
by a letter dated 25-5-1968, the Dy. Director, . Railway
Stores, Railway Board, P.C. Gak in para 1 (6) categorically.
stated by reference to para 14 of the conditions of the
letter of the respondents that as shipping terns have finan-

cial inplications they were requested to indicate wth
reference to the tender which particular clauses they desire
to re-negotiate and settle. |In para 2 it was stated that

the offer of the respondents was not addressed to the
President of |India as required under clause 1(3) of the
I nstructions to the Tenderers and, t her ef or e, the
Respondents were required to confirmthat their offer was
deened to 'nave been addressed to the President of |India
and’ is

440

open for acceptance on behalf of the President, it was
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further stated in para 4 that they should send the reply
addressed to the President of India through the Director of
Railway Stores, Railway Board covering all the points
indicated therein, to reach themnot later than 28-5-1968.
No reply was, however, received by the tine indicated in the
letter of the appellants and while so stating another letter
was addressed to the Respondents on 3-6-68 by C. Parasuraman
for Secretary, Railway Board, seeking further clarification
in respect of items Nos. 26 and 27 of the offer contained in
the aforesaid letter of the Respondents dated 21-5-1968.
There were also two other clarifications in respect of the
weight of the tonne for which $45.1 was quoted and the
option to transfer the contract in the nane of the foreign
principles which it was stated, could not be agreed to
strai ghtaway unless and until they knew the nanes of the

foreign principles and their willingness to enter into a
l egal binding guarantee of all-the terns and conditions of
the contract. The Respondents w ote subsequently to the

Director, Railway Stores on the 15th June, 29th June, 8th
July and the three letters on 10th July and one on the 15th
July 1968, some of which-were witten after a discussion
with the Director of Railway Stores in the presence of the
Director of Finance;, M. Datta. On the sane day as the
letter of 15th July was sent by the Respondents, P. C. Qak
signing for the Secretary of the Railway Board, addressed
the following letter of acceptance, No.” 68/RS(G/709/10 to
the Respondents

"Subject:-Tender No. 1 of 1968 for Export sale

of used re-rollable and repayable steel rails.

Ref erence:-Your ~letter Nos. NI dated 21-5-

68, 15-6-68, 29-6-68, 8-7-68, 10-7-68 and

15-7-68.

Kindly be advised that your offer (at $39 per

long ton F.O. B. Indian Port for export and Rs.

458/ - per long ton for indigenous consunption)

with ternms and conditions referred to in  your

above letters is (hereby accepted. For mal

contract will be issued shortly.

2. Kindly acknow edge receipt.

Yours faithfully,

Sd./- P. C. Qak.

for Secretary,

Rai | way Boar d".
Thereafter, it is alleged that several draft agreenents
were. exchanged regarding which there is. a dispute but
ultinmately be, fore us it is not contested that -a draft
agreement, which the appellants say is the 5th draft, but
according to the Respondents is
441
the final draft, was handed-over to the Respondents by P. C.
Gak on 27-8-68 but this, however, was not signed. “Clause 2
of this draft agreenent states. that the contract has been
concl uded by t he i ssue of seller’s letter No.
68/ RS(GQ/709/10 dated 15-7-68 to the buyers; that the term
of the contract shall be three years from 1-11-1968 to
31-10-1971; that the buyers reserve the right to act upon
the contract any time before 1-1 1-68 and start inspection

and take delivery of the goods but this will not in any
manner effect the ternms of the contract. Even thereafter
there was further correspondence between the parties. By

|etter dated 18-9-68 the Respondents wote to the Director,
Railway Stores, agreeing to several other nmatters to be
included in the final draft and requested himto issue the
"final. contract’ without delay. On the 21st Septenber 1968
the Respondents again wote to the Director, Railway Stores,
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conplaining that the information provided by the various
Rai | ways was not conplete and requested himto contact the
various Railways and obtain the required information as soon

a-, possible. After the receipt of this letter the Joint
Director, Railway Stores (G, wote to the general Manager
(S), Al Indian Railways with a copy to the respondents
calling for the required information. |In that letter the

Joint Director stated thus :-
".. the Board have finalized an export-cum
internal sale contract with Ms. N K (p)
Ltd., New Delhi for a period of 3 years,
entitling themto export stock of such surplus

rails available with the Railways. The de-
tailed terms and conditions of the contract
will be apprised to you when finalized".

On the 23rd Cctober 1968, C. Parasuranan, for Secretary.,
Rai |l way Board, replied to the letter of the Respondents of
the 21st  Septenber 1968, stating that it was not correct
that their officehas assured themthat it would arrange to
get the mssing details fromthe concerned C O Ss. After
this letter ~two other letters were witten by t he
Respondents to the Director, Railway Stores, dated 7th and
23rd Novenber 1968. In the first letter it was stated thus
"I'n pursuance of your invitation we submtted
our tender for purchase of used relayable and
re-rollable steel rails on 21-5-68. After
some. negotiations the terns off the contract
were  finalized and the Secretary, Railway
Board by his letter No. 68/ RS(G 70910 dated
15-7-68,. accepted our offer and concluded the

contract. W were inforned that ~the fornal
contract wll be issued shortly. Adraft of
the formal contract was handed over to us on
27- 8- 68. In our letter of 18-9-68, some
agreed terns were set out which had to be
incorporated in the formal contract. Si nce
the acceptance of our-
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offer we have nmade all arrangenent for the
sale of the material- W beg to inform you
that out of the total  quantity -of 88, 936
tonnes of Rails already offered to us for  our
approval we approve and shall take delivery of
53,807 Tonnes as per list enclosed herewth.
The above quantity may kindly be reserved for
us and arrangenent be made for their delivery
interms of the contract. A\
In the second letter, the respondents conpl ai ned that though
the contract for sale of used rerollable and relayabl e stee
rails was concluded on 15-7-68 they regretted that they had
not received the formal contract so far and requested that
it should be sent without any further delay. In the |ast
paragraph of that letter, the Respondents conplained  that
they cane to know that sonme of the Railways who were.
hol ding storks are selling the steel rails which they have
no right to do and requested themto stop such sales. To
this, P. C OCak for Secretary, Railway Board, replied
"Kindly refer to correspondence resting wth
your letters dated July 26, 1968, 18t h
Septenber 1968 and No. RB/ Rai | s/ 68/ 1/ 114,
dated 2nd Decenber 1968. Your contention
contained in your letter No. RB/Rails/ 68/1
dated 23-11-68 that the Railway Board is not
authorized to sell rails’ to other parties
because of their having concluded a contract
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with you is factually incorrect. No doubt,
letter No. 68/ RS(G/709/10 dated 15-7-68
indicated an intention to enter into a con-
tract with you, but subsequent to this,
di scussions had been held with you over a
nunber of sittings on 20-7-68, 12-8-68, 26-8-
68, 27-8-67 culmnating in your letter dated
18- 9- 68. This would anmply indicate that no
agreenment had been reached on vital terns and
conditions, and the question of the existence
of a concl uded contract does not
arise’. Lo
The Respondents replied to this letter by their letter dated
25-1-1969 expressing surprise and contesting the stand taken
by the Railway Board. “1n the petition of the Respondents
filed in Court after setting out the rel evant correspondence
leading upto theletter of acceptance of P. C. (Cak dated
15th July 1968, 'it was stated that that letter was a
definite ~‘acceptance of the offer and constitutes a binding
and valid contract between the parties. Wth respect to the
draft agreenent of the 27th August 1968 handed over to the
Respondent s enbodyi ng t he agreenent between the parties, the
avernent was that the then Acting Director of Railway Stores
desired certain additional terns to be enmbodied in the terns
that were agreed to. The additional terns were agreed to by
the plaintiffs (Respondents) by their letter to the
443
Director, Railway Stores, dated 18-9-1968. I|n para 16 it
was further alleged that after the letter of acceptance by
the appellants the then Acting Director of “Railway Stores
and the Director of Finance proposed to the plaintiffs that
the price offered by themshould be increased or in the
alternative certain alterations be nade in the agreed terns,
but the plaintiffs having justly refused to do so, the 2nd
defendant (C. Parasuranman) falsely wote to the plaintiffs
on 15-1-1969 that no concl uded contract had taken place and
that the Railway Board was, therefore, not precluded from
selling rails to other parties.
The appellants in their witten statenent, raised a prelim -
nary objection, nanely, that the petition was m sconceived
as there was no arbitration agreement between the parties
and so the question of enforcing the arbitration clause in
the alleged contract did not arise. It also reiterated its
stand earlier taken that the letter dated 15-7-68 witten by
Gak on behalf of the Secretary, Railway Board, was not a
letter of acceptance of the offer of the Respondents so as
to anmount to a concluded contract binding on the Union of
India nor could it be construed as such in wview of the
mandatory provisions of Article 299 of the Constitution of
I ndi a. The contention was that unless and until a fornmal
instrument of contract was executed in the nmanner —-required
by Article 299 of the Constitution and by the relevant
notifications, there would not be a contract binding on the
Uni on of India and at any rate no such agreenent was entered
into as it was. alleged that though interviews had taken
place at various tinmes between the plaintiffs and the
several officers of the Railway Board, no agreenment had been
reached on vital terns and conditions.
Two submissions were urged on behalf of the appellants,
nanely :
(1) that apart fromthe contention relating
to Art. 299 of the Constitution, there was no
concl uded contract between t he parties,
because (a) the essential ternms were not
agreed to between themon the date when the
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acceptance letter was issued by P. C Gak on
15-7- 68, and (b) even it there was an
acceptance as alleged, that acceptance was
conditional upon a formal contract bei ng
executed by the appellants;
(2) that the three mandatory requirenents of
Art. 299 of the Constitution for a valid and
binding contract nmde in exercise of the
executive power of the Union have not been
conplied wth nanely, (a) that the contract
was not expressed to be in the name of the
President, nor (b) was
444
it executed on behalf of the President, or (c)
by a person authorized to execute it on his
behal f.
The crucial question which arises for determination is
whet her  there was a concluded contract, and if there was
one, whether the mandatory requirenents of Article 299 of
the Constitution for entering into a valid and binding
contract —have  been satisfied? It i's now settled by this
Court that though the words “expressed’ and ’'executed in
Article 299(1) might suggest that it should be by a deed or
by a formal witten contract, a binding contract by tender
and acceptance can also cone into existence if the accept-
ance is by a person duly authorized onthis behalf by the
President of India. A contract whether by a formal deed or
ot herwi se by persons not authorized by the President cannot
be binding and is absolutely void.
We do not for the present consider it necessary to go into
the question whether and to what extent the requirenents of
Art. 299 have been conplied with in this case. Wat we have
to first ascertain is whether apart- from the contention
relating to Article 299, a concluded contract has cone into
exi stence as alleged by the Respondents. Before us detailed
argunents were addressed on behal f of the appellants-to show
that notwithstanding the letter of acceptance of 15th July
1968, no concluded contract had in fact come into “existence
and though that letter accepted certain terns, there were
ot her essential terms of the contract which had to be agreed
to and were the subject matter of further negotiations
between the parties; that it was the intention of the
parties that all those terns were to be enbodied in a fornal
contract to be executed which contract alone was to be
bi ndi ng between the parties; and that in any case the letter
of acceptance and the subsequent letters were not by the
Director of Railway Stores but by the Secretary to the
Rai | way Board who was not a person authorized to enter .into
the agreenment between the President of India represented by
the Mnistry of Railways and the Respondents. On the /other
hand, the stand taken by the Respondents was that —-all the
essential terms of the contract were agreed to and the
contract was concluded on 15th July 1968, though at the ins-
tance of the Director, Railway Stores further terms wth
respect to the execution of the contract were the subject-
matter of negotiations between the parties and in any case
these did not pertain to the essential ternms and could not
on that account detract fromthe binding nature of a
concluded contract. It was also contended that the letter
of acceptance by P. C. Oak though signed on behalf of the
Secretary, Railway Board was in fact on behalf of the said
Board which was authorized to enter into such a contract.
It is in our view unnecessary to consider the severa
contentions as to whether all the essential terms of the
contract had been agreed to or that the contract was
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letter of 15th July 1968 or whether the parties intended it
to be a termof the contract that a formal contract should
be entered into between themin order to bind the parties.
In this case, we are of the view that the Secretary to the
Rai | way Board, on whose behal f the offer of the Respondents
was accepted, was not the person authorized to enter into a
contract on behalf of the President of India. As can be
seen fromthe various docunents already extracted that the
tender notice invited offers to be addressed to t he
President of India through the Director of Railway Stores,
Rai | way Board. Under the general conditions the seller was
defined to nean the President of India acting through the
Director, Railway Stores and in the default clause it was
provi ded that where the buyer fails to execute the contract,
the seller shall have power under the hand of the Director,
Rai | way Stores, Railway Board, to declare the contract at an
end. In'the letter witten by Cak on 25-5-68, as -earlier
noticed, it was pointed out to the Respondents that their
offer was not addressed to the President of |India as
required under clause 1(3) of the Instructions to the
Tenderers and, therefore, the Respondents were required to
confirm that their offer can be deened to have been
addressed to the/President and is open for acceptance on
behal f of the President and their reply should be addressed
to the President of India, through the Director of Railway
Stores, Railway Board. Even the draft contract dated 27-8-
68 in terns of which the Respondents were insisting on a
final contract to be issued to them by the appellants was to
be executed by the Respondents as buyers on ,the one part
and the President of India acting through the Director,
Rai |l way Stores, Mnistry of Railways (Railway Board) as the
sellers, on the other. There is little doubt that the only
person authorized to enter into the contract on behalf of
the President is the Director, Railway Stores. It is  true
that the notification of the Mnistry of Law issued in
exerci se of the powers under clause 1 of Article 299 of the
Constitution shows that the President di rected t he
"authorities naned therein to execute on his behalf the
contracts and assurances of property specified therein. But
notwi thstanding this, the President is fully enpowered to
direct the execution of any specified contract or class of
contracts on ad hoc basis by authorities other than those
specified in the said notification. This Court had in~ Seth
Bi khraj Jaipuria v. Union of India, (1) earlier held that
the authority to execute contracts may be conferred on a
person not only by rules expressly framed and by form
notifications issued in this behalf but my also be
specifically conferred. In this case the letter ~of ac-
ceptance dated 15-7-1968 was on behalf of the Secretary,
Rail way Board, who is not authorized to enter ‘into a
contract on behalf of the President.

(1) [1962] (2) S.C.R 880.
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It is contended that clause 43 of part XVIII and Part XlI
enpower the Secretary, Railway Board to enter into such con-
tracts. Cause 43 of Part XVIII provides that all deeds and
instruments other than those specified in that part may be
executed by the Secretary or the Joint Secretary or the
Deputy- Secretary or the Under, Secretary in the Railway
Board or a Director, Joint Director, Deputy Director or
Assistant Director in the Railway Board. It is subnmitted
that as nothing has been specified in Part XVIII relating to
the contract of the type we are considering, the Secretary,
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Railway Board is authorized to enter into a contract on
behalf of the President. This submission is untenable
because clause 9 specifically provides for the contracts
connected with the sale of scrap, ashes, coal, dust, enpty
containers and stores. The tender, it will be observed, is
for rails which are scrap as well as rerollable and
relayable but it is urged that relayable rails are not
stores nor can they be considered as scrap and as these are
not covered by clause 9, the Secretary, Railway Board is
fully enpowered by the President to enter into a contract on
his behalf. W cannot accept this argunment because in our
view rel ayable rails are part of the stores. It may be that
sone of these rails which are part of the stores may be
considered to be in a condition which the authorities
concerned think should be  disposed of. The contracts
relating to the goods of the nature specified in the tender
notice are, therefore,  dealt-with by clause 9, as such
clause ~43 will have no application. Part XLI enpowers the
Secretaries to the Central Government in the appropriate
Mnistries ~or Departnents to execute any contract or
assurances of property relating to any matter whatsoever and
isin these terns :-
"Not wi t hst andi ng anyt hi ng her ei nbefore
cont ai'ned any contract " or assurance of
property relating to any matter whatsoever may
be executed by the Secretary or the Specia
Secretary or the Additional Secretary or a
Joint. 'Secretary or a Director or where there
is no . Additional” Secretary or a Joint
Secretary or a Director, a Deputy Secretary to
the Central Government in the appropriate
M nistry or Departnent and in the case of. . "
The contention on behalf of the Respondents is that since
Railway Board is a Department of the Governnent, the
Secretary to the Department is authorized to enter into a
contract under the above provision.  This subm ssion in our
view, is equally msconceived because reading the above
requirenent carefully it will appear that the persons /'there
nmentioned should be Secretary. Special Secretary etc., to
the Central Government in the appropriate Mnistry or
Department and not that the Secretary to any Departnent _or
office of the Government of India is enpowered thereunder
It is however contended that the Secretary to the
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Railway Board is a Joint Secretary to the Governnent of
India and as such under the above Provision the acceptance
| etter should be considered to have been executed on behalf
of the president Even this subm ssion |acks validity because
as pointed out on behalf of the appellant, at the relevant
time the Secretary to the Railway Board did not have any
status as Secretary to the Central CGovernnent. The status
of a Joint Secretary was only conferred on him! by a
notification by the Government of India in the Mnistry of
Rai lways for the first tinme on 15-9-1969 with effect  from
that date. An affidavit of the Deputy Secretary to the
Rai lway Board (Mnistry of Railways) has been filed before
us setting out the above fact and enclosing the said
notification. Then again it was urged that the menbers of
the Railway Board were Secretaries to the Central Governnent
and hence the Board on whose behalf the Secretary
conmuni cated the acceptance could enter into a binding

contract. This subm ssion also is without force because
there is no material before us to conclude that the Board
was so authorized. |In these circunstances, even iif the

correspondence shows that the formalities necessary for a
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concl uded contract have been satisfied and the parties were
ad item by the time the letter of acceptance of the 15th
July 1968 was written, about which we do not wish to express
any opinion, there is no valid or binding contact because
the letter of acceptance, on the evidence before us, is not
by a person authorized to execute the contracts for and on
behal f of the President of India.

On the evening before the day the judgnment in the case was
due to be delivered, an application dated 7-2-72 was filed
enclosing an affidavit of R N Mbayi who was Director,
Rai |l way Stores, between 18-12-1965 to 30-9-1969 as also an
affidavit of R B. Lal, Managing Director of the Respondent
No. 1 to take themin evidence and consider the facts stated
therein before judgnent is delivered, and if necessary, to
call for the file and give a re-hearing. The affidavit of
Mubayi states that only after he recorded on the relevant
file and issued instructions to his Deputy Director, Shri P
C. Cak to convey the acceptance of the offer of Ms. N K
Private Limted, that the acceptance was conveyed by Shri P
C. CGak to the said conpany. The affidavit of R B. Lal says
that though the affidavit filed by P. Lal, Deputy Secretary,
Rai | way Board stating that the Secretary, Railway Board, did
not have the status of ~Secretary, Special Secretary,
Addi tional Secretary, Joint Secretary or Deputy Secretary to
the Governnent of 'India in the Mnistry of Railway, he has
not denied that the Secretary did not have the status of a
Director. It is further submitted in that —affidavit that
the Secretary of the Board had the status of ‘a Director at
the relevant time and as nmentioned in Part XLI of the

Notification of the Mnistry of Law, ’'a Director’ is
aut horized to accept offers.
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Apart fromthe question whether we should adnmit additiona

evidence at this stage in this case .and though we had
rejected an earlier submssion to call for the files, having
regard to the facts stated by R N Mibayi, Director of
Rai |l way Stores during the relevant period that it was he who
had asked P.C. QGak to accept the offer and had so  endorsed
it onthe file, as also the affidavit of R B. Lal that the
Secretary to the Board was the Director of Railway ~ Stores,
we w thheld the judgnment and called for the file to satisfy
our sel ves. The file has been submitted to wus by the
appel lants along with an affidavit of R Srinivasan,  Joint
Director, Railway Board in which it is categorically averred
that at the relevant tine, nanely, 15-7-68, the Secretary
Rai | way Board did not have the status of the Director under
Para XLI of the Notification of the Mnistry of Law or at
all. A perusal of the relevant file relating to the letter
of acceptance woul d show that on 15-7-68, Shri Cak made the
foll owi ng endorsenent: "Reference to Board's orders at page
38/N, draft letter accepting Ms. NK (P) Ltd., ‘offer is
being issued today. D.R S. may kindly see before \issue"

and this endorsenent was merely signed by R N. Mibayi . We
are not here referring to the other proceedings on the file
as to whether the execution of a formal contract was a
condition precedent and as one of the terns of the contract
but even the above endorsenent does not show that the letter
of acceptance of 15-7-68 was issued on the orders and
directions of Mibayi as alleged by himin the affidavit.
VWhat it in fact shows is that it is the Board that issued
the orders of acceptance and that the acceptance letter was
only to be seen by him Even the draft letter issued does
not contain his initials or his signature in token of his
having seen or approved it. The letter of acceptance not
havi ng been issued on the orders of the Director, Railway
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Stores, there was no concluded contract as on that date, by
a person authorized to enter into a contract. There is also
nothing to show that the Secretary to the Board was the
Director, Railway Board as further alleged in the affidavit
of R B. Lal

In this view the appeal is allowed and the application under
section 20 of the Arbitration Act is dismssed but there
will be no order as to costs of the appellants. On the
ot her hand, we direct the appellants to pay the costs of the
Respondents because special | eave was granted on condition

that the petitioner will pay the costs of the Respondents in
this appeal in any event.
S.C Appeal all owed.
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