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| NTRODUCT!1 ON

The usual vexed question as regard determ nation

of inter se seniority between the direct recruit and
the pronotees once again falls for consideration in
thi s appeal which arises out of a judgment and order
dated 3.2.1999 passed by a Division Bench of the Andhra
Pradesh Hi gh Court in Wit Appeal No.70/1990.

FACTUAL MATRI X:

The appel l ants herein were granted tenporary
pronmotion in terns of Regulation 30 & 34 on or about
18.1.1993 on purely tenporary basis and agai nst the
vacanci es reserved for direct recruitnent subject to
appoi ntnent. The petitioner was pronoted as Assi stant
Traffic Manager. On 31.1.1983 when vacancy arose-in
the pronotee quota, his services were regularised after
pl acing himon probation with effect from 27.12. 1986.
Thereafter he was confirmed on 1.4.1987. The
respondents-direct recruits were borne intothe
services of the Corporation on 9.11.1990 on being
recruited as officer under Training (General). The
next batch of direct recruits cane into the service of
the Corporation on 4.3.1991

The Office Order dated 9.9.1988 reads as foll ows: -

"The VC & MD has now accorded sanction

for regularisation of the officers in the
cadres of ATM AME as the case nay be with
probation rights with retrospective effect
fromthe dates indicated agai nst them

agai nst the posts earmarked for pronotion.
The VC & MD has al so accorded sanction for
decl aration of the period of probation of
these officers fromthe dates shown agai nst
their nanes."
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A perusal of this order clearly shows that the
pronmoti on of the appellant was regularised with
probation rights with retrospective effect fromthe

dates specified therein. It categorically states that
such regul ari sati on was agai nst the post earmarked for
pronmotion. It does not say that the seniority of the

pronot ees woul d be fixed after the direct recruitnent
is made. The direct recruits were appointed on or
about 9.11.1990. It is also not in dispute and as
woul d appear fromthe counter affidavit filed by the
first respondent herein before the H gh Court that
there had been a ban on direct recruitment from 1977
upto 1988. In the neanwhile on 13.5.1994, the
appel l ants were pronmoted to the Class | Senior Scales
as Divisional Managers. A-provisional seniority which
was prepared on 22.8.1994 was finalised on 10.11.1994
wher eagai nst sonme representations were made. A wit
petition filed thereagainst was dismssed. A wit
appeal preferred by the appellant was al so dism ssed.

Statutory Provision:

The first respondent is a statutory corporation
constituted under the Road Transport Corporation Act,
1950. It franmed ruleS in exercise of its power
conferred under Section 45 thereof. Rule 3 of the
Recruitment Rul es provides for appointment to the post
of Assistant Traffic Manager by three nodes; (i) by
direct recruitnent (ii) by pronotion and (iii) by
transfer or deputation. The nethod of recruitnent to
each post specified in colum 2 of Annexure 'A isto
be as shown in the corresponding entry in colum 3.
Sub-rule 4 of Rule 3 of Recruitment Regulation reads
thus: -

"3. Appoi ntrent and qualification:

(4) Where suitabl e departnental candi dates
are not available for pronotion to any of the
posts specified in Annexure-A where the posts
are to be filled by promotion only, such
posts may be filled by direct recruitment by
sel ection provided that recruitnent to al

the higher posts fromthe | ower posts shal

be made by way of pronotion and resort had to
direct recruitment only when suitable and
qualified persons are not avail able for
pronmotion.”

Regul ation 17 provides for temporary appoi ntnent.

A tenporary appointnment de hors the rules is

perm ssible only in administrative interest owing to
emer gency, provided, however, the post is not one which
is reserved for pronotion. Such an appointee may be
repl aced by an approved candidate who is qualified to
hol d the post under the regulations. Regulation 18
reads as under: -

"18. Date of Commencenent of probation of
persons appoi nted tenporarily:

I f a person, having been appointed
temporarily under clauses (1), (3), or (6) of
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regul ation 17 to a post borne on the cadre of
any service, or having been appointed to any
services otherwi se than in accordance with
the regul ati ons governi ng appoi ntment thereto
i s subsequently appointed to the service in
accordance with these regul ati ons, he shal
conmence his probation fromthe date of such
subsequent appoi ntrent or from such earlier
date (not being earlier than the date of his
first appointnent on a tenporary basis) as
the appointing authority may determ ne. He
shall also be eligible to draw i ncrements in
the time scale of pay applicable to himfrom
the date of comrencenent of his probation but
shall not be entitled to arrears of pay

unl ess ot herwi se ordered by the corporation.”

Regul ation 30 provides for tenporary pronotion,
cl ause 6 whereof reads thus:-

"(6) If any person referred to in clause

(4) is subsequently promoted to the higher
category in accordance with these
regul ati ons, he shall commence his probation
in such category fromthe date of such
subsequent pronotion or from such earlier
date as the appointing authority may in its
di scretion determne.  He shall al so be
eligible to draw increnments inthe time scale
of pay applicable to himfromthe date of
conmencenent of his probation but shall not
be entitled to arrears of pay unless

ot herwi se ordered."

Regul ati on 34 reads as under

"I'f in any of the follow ng categories a
sufficient nunmber of approved candi dates who
have successfully conpleted their training
is not available for filing posts reserved
to be filled by direct recruitnment such
posts may be filled tenporarily by
departmental pronotion until approved

candi dat es who have successfully conpleted
their training becone available to replace
the pronotees and the reverted person shal
subsequently be considered for repronotion
agai nst the quota of vacanci es reserved for
being filled by pronotion.

(a) Asstt. Mechani cal Engi neeer and
Asstt. Works Manager.

(b) Asstt. Traffic manager

(c) Char geman

(d) Traffic Inspector GGade Il and Head
Depot O erk.

(e) Artisans. "

In terms of item No.3 of Annexure 'A (Section-B)
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Class-1, Junior Scale Service, as appended to the said
regul ation, so far as the post of Assistant Traffic
Manager is concerned; in a unit of 4 the first and
third vacancy are to be filled in by appointment of an
of ficer under training who has successfully conpl eted
his training and the second and the fourth by pronotion
of a Chief Inspector. If, however, a suitable
candidate is not available, the vacancy can be filled
up by a suitable candidate from ot her categori es.

Regul ation 3 providing for seniority reads as
under : -

"Seniority

(a) The "Seniority" of a person in service
cl ass, category or grade shall wunless he has
been reduced to a | ower rank as a punishnent,
be determ'ned by the date of his first

appoi ntnent-to such service, ¢l ass category
or grade. If any portion of the service of
such person does not count towards probation
his seniority shall be determ ned by the date
of commencenent of his service which counts

t owar ds probati on.

Interpretation of the Regulations is required to
be consi dered having regard to the factual backdrop as
noti ced herei nbefore.

H gh Court Judgnent:

The | earned Single Judge sought to nake a

di stincti on between those who had been prompted prior
to 1981 and those who were pronoted subsequent thereto.
The | earned Single Judge of the High Court, however,
appl ying the quota-rota rule held that direct recruits
were rightly treated as senior to the pronotees. ~ The
Di vi si on Bench of the high Court al so proceeded on the
basis that vires of the regulations being not in
question, the question of placenent of the pronotee
candi dates in the event of non-availability of direct
recruit candidate did not arise and in that view of the
matter the contention that the pronotee candi date woul d
rank senior to the direct recruits rmust be repelled.

Fi ndi ngs:

The Hi gh Court unfortunately did not enter into
the question as regard application and interpretation
of the Regulations. It is neither in doubt nor in
di spute that any ad hoc or any tenporary appoi ntnent or
temporary pronotion de' hors the rules or against the
guota nmeant to be filled up by direct recruitnment shal
be of no avail for any purpose whatsoever as consequent
upon the appoi ntnment of the direct recruits such
promotees are liable to be reverted. However
Regul ation 18 which provides for date of conmrencenent
of probation either by way of direct recruitment or by
way of promption, clearly states that the date of
probation may in the event of his subsequent
appoi nt nent (whi ch woul d include pronotion) may
conmence formthe date of subsequent appoi ntnment or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

fromsuch earlier date, as the case may be. Appellants
herein were tenporarily pronoted to the post of Traffic
Managers initially in the year 1983. By an office
order dated 9.9.1988, their pronotion was regul arized
with retrospective effect from27.12.1986. Their
services were so regul arized having regard to the
vacanci es which occurred in the posts earmarked for
pronoti on.

It is furthernore not in dispute that total ban
for direct recruitnment was inposed fromthe year 1977
to 1988 and, thus, the purported quota and the rota
rule contained in clause 3 of Annexure A coul d not
have been given effect to. In a situation of this
nature | am of the opinionthat the said quota rule
becore i noperati ve:

A simlar question cone up for consideration
before a Constitution Bench of this Court in Direct
Recruitnment Class Il Engineering Oficers’ Association
vs. State of Mharashtra and Ors. [ 1990 (2) SCC 715]
wherein this court observed:

"M . Tarkunde is right when he says
that in such a situation the rule
shoul d be appropriately amended, so
that the scope for unnecessary
controversy is elimnated. But,
nerely for the reason that this step
is not taken pronmptly, the quota
rule, the perfornmance of which has
been rendered inpossi ble, cannot be
treated to continue as operative and
bi ndi ng. The unavoi dabl e situation
brings about its natural dem se, and
there is no neaning in pretending
that it is still vibrant with life.
In such a situation if appointments
fromone source are made in excess
of the quota, but in a regular
manner and after follow ng the
prescri bed procedure, there is no
reason to push down the appoi ntees
bel ow the recruits fromthe other
source who are inducted in the
Servi ce subsequently. The | ater

appoi ntees may have been young
students still prosecuting their
studi es when the appointnments from
the other source take place - and it
is clainmed on behalf of the
respondents that this is the
position with respect to many of the
direct recruits in the present case
- and, it will be highly inequitable
and arbitrary to treat them as
senior. Further, in cases where the
rul es thensel ves permt the
government to relax the provisions
fixing the ratio, the position for
the appointees is still better; and
a nere deviation therefromwould

rai se a presunption in favour of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

exerci se of the power of relaxation
There would be still a third
consideration relevant in this
context : namely, what is the
conclusion to be drawn from

del i berate continuous refusal to
foll ow an executive instruction
fixing the quota. The inference
woul d be that the executive

i nstruction has ceased to renain
operative. In all these cases, the
matter woul d however be subject to
the scrutiny of the court on the
ground of mala fide exercise of
power. Al the three circunstances
nmenti oned above which are capabl e of
neutralising the rigours of the
quota rule are present in the cases
bef ore us, and the principle of
seniority being dependent on

conti nuous of ficiation cannot be
hel d to have been defeated by reason
of the ratio fixed by the 1960

Rul es. "

The Constitution Bench sunming up its deci sions,
inter alia, held:-
"If it becomes inpossible to adhere
to the existing quota rule, it
shoul d be substituted by an
appropriate rule to neet the ends of
the situation. In case, however, the
guota rule is not followed
continuously for a nunmber of years
because it was inpossible to do so
the inference is irresistible that
the quota rule had broken down.
Where the rules pernit the
authorities to relax the provisions
relating to the quota, ordinarily a
presunption shoul d be raised that
there was such rel axati on when there
is a deviation fromthe quota rule.
If the quota rule is prescribed by
an executive instruction, and is not
foll owed continuously for a number
of years, the inference is that the
executive instruction has ceased to
remai n operative. "

The said decision of the Constitution Bench in
Direct Recruitment Class Il Engineering Oficers’
Associ ation (supra) was followed by this Court in
Exci se Commi ssioner, Karnataka and Anr. Vs. V. Sreekanta
[ 1993 (3) Suppl. SCC 53].

Anot her aspect of the matter nay not al so be | ost
sight of. The appellants herein were pronpted in a
regul ar manner having been regul arized in services with
retrospective effect. Their services were not
regul arized fromthe date of their initial ad hoc
promotion but with effect fromthe date when the
vacanci es became available. Their services after
regul ari zati on woul d not be by way of a stopgap
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arrangenent. |In Santosh Kumar V. State of Andhra
Pradesh [ 2003 (5) SCC 511 ] this court has laid down
the lawin the followi ng terms:-

"...The respondent was adnmittedly
pronmoted on tenporary basis as OSSI
prior to the recruitment of the
appel l ant. Once his services were
regul ari sed that too in the pronotee
quota, the appellant being direct
recruit cannot nake any grievance.
In this viewit cannot be said that
the appellant was an affected person
for want of notice before passing
the order of relaxationto question
the seniority of the respondent."”

The direct recruits who were appointed in the
years 1990 and 1991, in terns of clause 3 of Annexure
"A" woul d be considered to have been appointed only
after their successful conpletion of training. They
were borne in the cadre - in the years 1990- 1991 and,
thus, prior thereto they cannot claimseniority.

The consequence of inposing the quota-rota rule

woul d become evident if the seniority1ist of
10.12.1994 is closely scrutinised. ~Item No. 20 t her eof
refers to a pronotee Shri U. Brahma Chari. He was
temporarily pronoted on 21.5.1981 and his services were
regul arized with effect from9.7.1981. The direct
recruits whose services have been regularized'in Mrch,
1991 and October, 1991 woul d have been senior to him
As noticed herei nbefore those who have been appoi nt ed
in 1991 woul d al so be senior to the appellant No.1
whose promotion admittedly was regularized with effect
from 27.12. 1986.

It is trite that a direct recruit is considered to
be borne in the cadre fromthe date of his recruitnment.
Thi s aspect of the matter has been considered by a
Di vi sion Bench of this Court in Suraj Prakash CGupta and
Os. vs. State of J & Kand Os. reported in [2000 (7)

SCC 561] wherein alnobst all the decisions operating in
the field including State of West Bengal and Ors-vs.
Aghore Nath Day and Ors. [1993 (3) SCC 371] and N. K
Chauhan vs. State of Gujarat [1977 (1) SCC 308] were
noti ced.

This court fornulated the follow ng points-for
consi derati on: -
"(1) Whether the quota rule had
br oken down ? Wet her excess
pronotees are to be pushed down ?
Whet her there is a quota-rota rule ?
(2) Wether the ad hoc/ stopgap
promoti on of Assistant Engineers
(and Assistant Executive Engineers)
could be made beyond si x nont hs and
till regularisation, by the
CGovernment wi thout consulting the
Publ i c Service Commi ssion ? \Wet her
the Government coul d have
regul ari sed the ad hoc service by
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executive order dated 2-1-1998 ?
Whet her the point raised in para I X
of the witten submni ssions by the
direct recruits that retrospective
regul ari sati on cannot be made in
respect of the ad hoc/stopgap
service and could be made only if
the initial appointnment as Assistant
Engi neers or Assistant Executive
Engi neers was "in accordance with
rules", is correct ?

(3) Whether the direct recruits
could claima retrospective date of
recruitnment fromthe date on which
the post in direct recruitment was
avai | abl e, even though the direct
recruit was not appointed by that
dat e and was appoi nted | ong
thereafter ?"

As regards the quota rule, the Court referring to

the dicta of the Constitution Bench in Direct
Recruitment Class Il Engineering Oficers’ Association
(supra) held that quota rule as far as possible shoul d
be fol | owed.

Ban on direct recruitment was an outcone of a
policy decision of the corporation.” The |legality of
the said policy decision on the part of the
corporation was not questioned by the direct recruits
on the ground of nmala fide or otherwi se. A suitable
candi date was, thus, not available interns of the
extant regul ations, which should receive a broad
interpretation. Wen in ternms of a policy decision, no
appoi nt nent can be made, the question of finding out a
sui tabl e candi date would not arise. Having regard to
the policy decision of the corporation the question of
consi dering the candi dature of any person for direct
recruitment at the relevant time, thus, did not arise.
The said policy decision evidently had presumabl y been
taken keeping in view the financial health of the

corporation. It is well settled that only because
certai n vacanci es existed, the enpl oyer cannot be
forced to enploy persons against their will. [|f the

ban order was not questioned and the sane had been
foll owed over a period of nmore than 10 years, an
inference has to be raised that the quota rul e had
br oken down.

The foll owi ng observations of this Court in Suraj
Prakash Gupta (supra) are furthernore worth noti cing:
"We shall next refer to the
contention for the direct recruits
that "rota-quota" rule is to be
applied. Before us, it is not
di sputed by the | earned counsel for
the direct recruits that in the
Recruitment Rules, 1978, there is
only a quota rule and that no rota
rul e has been expressly prescribed."

It categorically held that the principles of
"rota" cannot be enployed to the quota rule and the
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sanme can break down because of past practice. Even
this aspect of the matter has not been consi dered by
the Hi gh Court.

As regard point No.3 the Division Bench in Suraj
Prakash (supra) took into consideration a |arge nunber
of earlier decisions of this Court and held that
services of ad hoc/stop gap service of pronotees can be
regul ari zed. The court noticing the decisions relating
to the enpl oyees governed by the service regul ations
franed by the State of Andhra Pradesh (which are in
pari nmateria with the rules in question) in no
uncertain terns held that services of an enpl oyee can
be regul arized with retrospective effect. This court
while arriving at the said conclusion also relied upon
a large nunber of decisions arising fromother states
whi ch al'so support the legal principle that the
regul ari zati on of the pronptees with retrospective
effect is permissible inlaw~ It was categorically
hel d: -

"Service of the pronotees which is
regul arized with retrospective
effect fromthe date of vacancies
within the quota counts for
seniority."

This court in no uncertain terns repelled the
contention that if pronotees occupi ed the quota

bel onging to the direct recruits they had to be pushed
down whenever direct recruitment was nmade, stating:-

"This contention, in our view,
cannot be accepted. The reason as
to why this argunent is wong is
that in service jurisprudence, a
direct recruit can claimseniority
only fromthe date of his regular
appoi ntnent. He cannot claim
seniority froma date when he was
not born in the service."

The direct recruits of 1990 and 1991 by reason of
the i nmpugned seniority list could not, thus, have been
pl aced over and above the appell ants.

Furthernore, in a case of this nature this court

shall not consider the matter relating to allocation of
vacancy in termclause (1) of Appendix A as arigid
fornmula; in terms whereof even the pronotees woul d be
deni ed seniority fromthe date of regularisation. The
regul ati on governing the field clearly suggest that in
a case of this nature the pronmptees should be held to
be senior to the direct recruits. Regulation 3 clearly
states that respective dates of first appointnment in
service shall be the determ native factor. |[|f the

rul es governi ng appoi ntnent contained in Appendix 'A
coul d not be given effect to for good and valid
reasons, the quota rule, if any, nust be held to have
broken down. |In any event as Regulation 18 pernits
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regul ari sati on of pronotion with retrospective effect;

i n absence of any challenge to the office order dated
31.1.1988, the court nmust give effect thereto in terms
wher eof the appellants were placed on probation with
effect from 21.07.1986 which nmust be considered to be
the crucial date for determ ning the seniority. The
regul ations in ny opinion should be read in a manner so
that a neaningful effect thereto can be given.

In Rudra Kumar Sain and Ors. vs. union of India

and Ors. [ 2000 (8) SCC 25] a Constitution Bench O
this Court while considering the rel evant provisions of
Del hi Hi gher Judicial Services Rules held that the
concept of ’'cadre’ is larger than the 'service’' under
the recruitnent rules. Wile following the earlier
decision of this Court in O P. Singla and Anr. Vs.
Union of India & Anr.[ 1984 (4) SC 450 ] it was
observed

"W are also unable to accept the
contention of M. Subramani umt hat
until the principle of "quota"
provided in Rule 8 i's made
appl i cabl e to appoi nt nents under

Rul es 16 and 17, such appoi nt ees,
under Rules 16 and 17 cannot claim
continuous | ength of service for
their seniority. Such .a contention
appears to have been consi dered and
negatived in Singla case ((1984) 4
SCC 450 : 1984 SCC (L&S) 657

(1985) 1 SCR 351). The judgnent of
this Court in Singla case ((1984) 4
SCC 450 : 1984 SCC (L&S) 657 :
(1985) 1 SCR 351) is obviously

i ntended to evol ve sonme equitable
principle for determination of inter
se seniority of a group of officers,
when the Rule of seniority contained
in Rule 8(2) has been held to be not
operative because of breaki ng down
of "quota and rota" Rule. To neet
the peculiar situation, the Court
evol ved the principle that

conti nuous | ength of service should
be the criteria for inter se
seniority between the direct
recruits and the pronotees,

provi ded, the pronotees did possess
the required qualification as per
Rul e 7 and the appoi ntnments had been
made under Rules 16 and 17, after
due consultation and/or approval of
the Hi gh Court, which in our view

al so is the npst appropriate basis,
evolved in the fact-situation. This
bei ng the position, we see no
justification for reconsidering the
decision of this Court in Singla
case ((1984) 4 SCC 450 : 1984 ScCC
(L&S) 657 : (1985) 1 SCR 351). That
apart, the Recruitnent Rul es have
been anmended in the year 1987 and
the aforesaid principle, which had
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been evolved in Singla s case
((1984) 4 SCC 450 : 1984 SCC (L&S)
657 : (1985) 1 SCR 351) would apply
for determining the inter se
seniority between the pronotees and
direct recruits, all of whom had
been appointed to the Higher
Judicial Service, prior to the
amendnment of the Rules in question,
whi ch was made in the year 1987."

The court further held that if a strict

construction to the different provisions of the rules
is given then all the tenporary appointees under Rule
16 who might have rendered 5 to 10 years of service
woul d be denied of their right for the purpose of

seni ority observing

"It is thisinpasse created on account of
inaction of the authorities and on account of
non- adherence to the provisions of the Rul es
strictly, which persuaded the Court in Singla
case ((1984) 4 SCC 450 : 1984 SCC (L&S) 657 :
(1985) 1 SCR 351) to evolve the principles
for working out equities and that principle
has to be foll owed by the H gh Court in
drawi ng up the seniority list."

Furthernore when two interpretations are possible;

the one which pronotes justice and equity should be
preferred. Al though hardshi p cannot not be a ground
for striking down a | aw but when two views are
possible, it is permissible in law that the court shal
interpret the statutory provision in such a nmanner so
that possible hardship is avoided.

In Mahadeo G| MIls and Gthers Vs. Sub-Divisiona
Magi strate Araria and thers [AIR 1978 Patna 86], it
was hel d:

"...1 amaware of the well settled
rule of construction that the
argunent frominconveni ence and
hardship is a dangerous one and is
only adnmissible in construction of
statutory provisions where there are
alternative methods of construction.
But anot her principle which has to
be borne in mind is that if too
literal an adherence to the words of
an enact ment appears to produce an
absurdity and injustice, it will be
the duty of the Court of
construction to avoid such a result
in case the enactnent is capable of
any other fair interpretation. As
Maxwel | on the Interpretation of
Statutes, Twelfth Edition, points
out at p.43,

"I't was stated in this way by Parke
B.: "It is a very useful rule, in
the construction of a statute, to
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adhere to the ordinary neani ng of
the words used, and to the
grammati cal construction, unless
that is at variance with the
intention of the legislature, to be
collected fromthe statute itself,
or leads to any mani fest absurdity
or repugnance, in which case the

| anguage may be varied or nodified,
so as to avoid such inconveni ence
but no further.’” "If’, said Brett
L.J. "the inconvenience is not only
great, but what | may call an absurd
i nconveni ence, by readi ng an
enactnment in its ordinary sense,
whereas if you read it in _a manner
in which it is capable though not
its ordinary sense, there would not
be any inconvenience at all, there
woul d be reason why you should not
read it according to its ordinary
grammati cal meani ng. "

Yet again in Conm ssioner of Inconme Tax, Bangal ore
Vs. J.H Cotla, Yadagiri [(1985) 4 SCC 343], this Court
hel d:

"47...Though equity and taxation are
often strangers, attenpts shoul d be nmade
that these do not renmin always so and if
a construction results in equity rather
than in injustice then such construction
shoul d be preferred to the litera
construction..."

For the aforenentioned reasons | respectfully
di ssent with the opinion of Brother Kapadia, J., 1
woul d all ow t hi s appeal




