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In'these two appeals by special |eave, two orders of the
H gh Court of Jammu & Kashmir at Jammu have been assailed. By
the i npugned orders the High Court rejected two applications filed by
the appellants for transfer of the wit petitions to the Centra
Admi ni strative Tribunal, Chandigarh Bench. As the points invol ved
are the sane, they were heard together and by this judgnment both
the appeal s are di sposed of.

The appel |l ants are the Kendriya Vidyal aya Sangat han (for
short ’'Kendriya Vidyalaya’') and.its officials. The respondent No.1l in
Cvil Appeal No.5021 of 2001 and the sole respondent in Cvil Appea
No. 5448 of 2000 are the enpl oyees of the Kendriya Vidyal aya and as
some dispute arose regarding their service conditions, they filed two
wit petitions under Article 226 of the Constitution before the Hi gh
Court for adjudication. In the above two wit petitions the Kendriya
Vi dyal aya filed two separate applications for transfer of the wit
petitions to the Central Administrative Tribunal on the ground that
under the Adm nistrative Tribunals Act, 1985 (for short 'the Act’) the
Tri bunal has got jurisdiction to decide the disputes. By the inpugned
orders, both the applications were dism ssed.

By order dated January 24, 2002, this Court after hearing
the counsels for the parties issued notice to the | earned Attorney
General of India and the Advocate Ceneral of the State of Jammu
and Kashmir. The |earned Advocate General did not respond. M.

Al taf Ahned, |earned Additional Solicitor General has appeared on
behal f of the learned Attorney General to assist this Court.

The High Court relying on a Full Bench decision of the
same High Court in Kuldip Khud versus Masud Ahmad Chodhry &
O hers [1994 JKLR 25] held that the wit court has jurisdiction to
deci de service disputes of the present nature and, therefore, rejected
the prayer for transfer holding that the wit petitions were
mai nt ai nabl e. The Hi gh Court extracted the follow ng paragraph from
the judgenment of the Full Bench

"W have already indicated that the
Admi ni strative Tribunals Act, 1985 though
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extends to whole of India, would still not affect
the constitutional jurisdiction of this court in
entertaining the wit petitions concerning the
service matters of the enployees of the centra
government. Applicability of the Act is different
than the destruction of the Constitutional
jurisdiction of this court by the Act. Wiile the
enpl oyees of the central governnment etc.

posted in the state of Jammu & Kashmir nay

have been provided in respect of service

matters, they still retain the choice to approach
this court under section 103 of the State
constitution by filing a wit petition and praying
for an appropriate wit order or direction for the
redressal of their grievances. The Tribunal in
these circunstances will be an additional or
alternative forumand not an exclusive forum"

M. Altaf Ahnmed has made the foll owi ng subm ssions: -

(1) I'n_view of clause (a) of sub-section (2) of Section 1 of the Act,

the Act extends to the State of Jammu and Kashmir and as the
respondents are enpl oyees of the Kendriya Vidyal aya, which is
an aut ononous body regi stered under the Societies

Regi stration Act and controlled by the Governnent of |ndia,
such di sputes regarding service matters are exclusively within
the jurisdiction of the Central Adm nistrative Tribunal

(2) According to M. Ahnmed though the Hi gh Court under Article
226 of the Constitution or Section 103 of Jammu and Kashmir
Constitution has wi de power, but in view of the restraint

i nposed by the judgnent of the Constitution Bench of this

Court in L. Chandra Kumar versus Union of I'ndia and O hers

[1997 (3) SCC 261], H gh Court ought not-to have entertai ned

the wit petition

M. Gaurishankar, |earned senior counsel and M.

Raj appa and M. Kapur, |earned counsels appearing for the

appel | ants have adopted the subm ssions of M. Altaf Ahnmed. In reply
M. B.D. Sharma, |earned counsel appearing for the respondent No.1

in Cvil Appeal No.5021 of 2001 has subnitted that in viewof Article
370 of the Constitution and the constitution of the State of Jamu
and Kashmr, the Act does not apply to the State. Though, notice

was served, the respondent in Cvil Appeal No.5448 has not

appear ed.

Regarding applicability of the Act to the State of Jammu

and Kashmr, M. Ahmed has drawn our attention to clause (a) of
sub-section (2) of Section 1 of the Act. The said sub-section runs as
follows: -

"(2) It extends, -

(a) in so far as it relates to the Centra
Admi ni strative Tribunal, to the whole

of India.

(b) inso far as it relates to

Adm ni strative Tribunals for States,
to the whole of India, except the
State of Jammu and Kashmr."

In view of the above | egal provision, we hold that the Act

applies to all categories of central governnent servants and others
posted to work in the State of Jammu and Kashmir as well. W are,
therefore, of the opinion that the contention of M. B.D. Sharma
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| earned counsel for the respondent has no force. W may add here
that the Full Bench of the High Court in Kuldip Khud (supra) has

al so taken the view that the Act extends to the whole of India which
i ncludes the State of Jammu and Kashmir.

In support of his contention that the Central Admi nistrative

Tri bunal has exclusive jurisdiction in respect of service matters of the
enpl oyees of the Kendriya Vidyal aya, M. Ahned has drawn our

attention to sub-clause (iii) of clause (b) of sub-section (1) of Section
14 of the Act. The said provision is extracted bel ow -

"14. Jurisdiction, powers and authority of the

Central Adm nistrative Tribunal. -

1. Save as otherw se expressly provided in this
Act, the Central Administrative Tribunal shal
exercise, on and fromthe appointed day, al

the jurisdiction, powers and authority

exerci sable i mmedi ately before that day by al

courts (except the Suprene Court) in relation

to-

(b) all service matters concerni ng-
(i)

(i) a civilian not being a nenber of an
All-India Service or a personreferred

to in clause (c) appointed to any

def ence services or a post connected

wi t h def ence,

and pertaining to the service of such nenber,
person or civilian, in connectionwith the affairs
of the Union or of any State or of any |ocal or
other authority within the territory of India or
under the control of the governnent of India or

of any corporation or society owned or

controll ed by the Governnent."(enphasis

suppl i ed)

The Kendriya Vidyal aya i s an aut ononbus body
regi stered under the Societies Registration Act and controlled by the
CGovernment of India and that being the position the Adm nistrative
Tri bunal has jurisdiction concerning service matters of the enpl oyees
of the Kendriya Vidyalaya in view of sub-clause (iii) of Section
14(1)(b). In this connection, the | earned Additional Solicitor Genera
has al so drawn our attention to the notification of the Governnent of
India dated 17th Decenber, 1998 issued under sub-section (2) of
Section 14 of the Act by which the Central Governnment specified that
the Act shall apply to the organisations nentioned in the schedule to
the notification and the Kendriya Vidyal aya has al so been included in
the said notification at itemno.34. Therefore, M. Ahmed has rightly
submitted that the service disputes concerning the enpl oyees of the
Kendriya Vi dyal aya would come under the jurisdiction of the Centra
Admi ni strative Tribunal. It does not make any difference that the
institution is located in Jammu and Kashmir and the respondent is
wor ki ng there.

To appreciate the second subm ssion of M. Ahned we
extract bel ow rel evant portions from paragraphs 93 and 99 of the
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deci sion of the Constitution Bench of this Court in L. Chandra
Kumari’'s case (supra): -

"(93)....... We nmay add that the Tribunals will,
however, continue to act as the only courts of
first instance in respect of the areas of |aw for
whi ch they have been constituted. By this, we
nean that it will not be open for litigants to
directly approach the Hi gh Courts even in cases
where they question the vires of statutory

| egi sl ati ons (except, as mentioned, where the

| egi sl ati on which creates the particular Tribuna
is challenged) by overlooking the jurisdiction of
the Tribunal concerned."

"(99)........ It will not, therefore, be open for
litigants to directly approach the H gh Courts
even in cases where they question the vires of
statutory legislations (except where the

| egi sl ation which creates the particular Tribuna
i s challenged) by overl ooking the jurisdiction of
the Tribunal concerned. Section 5(6) of the Act
is valid and constitutional and is to be
interpreted in the manner we have indicated."

The Constitution Bench of this Court has clearly held that
Tribunal s set up under the Act shall continue to act as the only courts
of first instance 'in respect of ‘areas of |aw for which they have been
constituted'. It was further held that it will not be open for litigants to
directly approach the High Court even in cases where they question
the vires of statutory legislation (except where the | egislation which
creates the particular Tribunal is challenged) by overlooking the
jurisdiction of the concerned Tri bunal

In view of the clear pronouncement of this Court, the High
Court erred inlawin directly entertaining the wit petitions concerning
service matters of the enployees of the Kendriya Vidyal aya as these
matters cone under the jurisdiction of the Admi nistrative Tribunal
We, therefore, hold that the H gh Court conmitted an error by
declining to transfer the wit petition to the Central Administrative
Tri bunal. Consequently, we set aside the inpugned orders and direct
the Hi gh Court to transfer both the wit petitions tothe Centra
Admi ni strative Tribunal, Chandi garh Bench which may, in its turn
make over the case to the circuit bench in the State of Jamu and
Kashmr for disposal in accordance with | aw.

We record our appreciation for the val uabl e assi stance
rendered by M. Altaf Ahned.

In the result both the appeals are allowed:  Parties to bear
their own costs.

J.
[S.N. PHUKAN]

March 07, 2002




