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ACT:
Tax on Trade-Maxinmum |limt inposed by Constitution Act
-Validating Act for -period prior to inpositionof  limt-If

affected by |imt-Khandwa Municipality (" Validation of Tax)
-Act, 1941 (16 of 1941)- CGovernnent of India Act, 1935, S
142- A

HEADNOTE

In 1922, the Municipal Committee, Khandwa inmposed a tax on
the trade of ginning and pressing cotton by neans of steam
or mechani cal process. Certain suits were filed challenging
the wvalidity of the tax and ultimately in 1937, the Privy
Council held that the tax had not been validly inposed. In
1941, the Governor enacted the Khandwa Muni ci pality
(Validation of Tax) Act, 1941, which sought-to validate the
tax inmposed in 1922. In the nmeantime, s. 142-A was
i ntroduced in the Government of India Act, 1935, sub-s. (2)
O which provided that the 'total anpbunt payable in respect
of any one person by way of taxes on professions, trades,
callings and enploynents shall not, after March 31, /1939,
exceed Rs. 50 per annumi. The appellant contended that the
validating Act was hit by s. 142-A(2) and to the extent that
it inposed a tax above Rs. 50 per person per annum it was
i nvalid.

Held, that the Validating Act was not hit by S. 142-A (2)
CGovernment of India Act, 1935. The powers of the Indian
Legi slatures included a power to pass retrospective and
validating laws. Section 142-A(2) which put alimt on the
amount of tax did not affect laws relating to a period prior
to March 31, 1939, but affected only those relating to
periods after that date. It circunscribed the |egislative
power by putting a date-line after which a tax in excess of
Rs. 50 for a period after the dateline could not be
collected unless it cane within the proviso. The Validating
Act inposed the tax in excess of Rs. 50 not after March 31
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1939, but before it.

The United Provinces v. Atiga Begum [1940] F.C.R 110 and
Piare Dusadh v. King Enperor, [1944] F.C. R 61, referred
to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Givil Appeal No.180 of 1959.
Appeal fromthe judgnent and order dated June 30, 1955 of
the former Nagpur Hi gh Court in Msc. First Appeal No. 162
of 1949.
80
634
N. C. Chatterjee and B. P. Mheshwari, for the appellant.
G C WMathur, for the respondents.
1961. WMarch 29. The Judgnent of the Court was delivered by
HI DAYATULLAH, J.-This appeal, by certificate under Arts.
132(1)  and 133(l)(c) of the Constitution, has been filed
agai nst  an order of the Hi gh Court at Nagpur dated June 30,
1955.
Though the facts necessary to-decide the appeal lie within a
conparatively narrow conpass, the case itself has had a | ong
and sonewhat unique history. In July, 1922, the Muinicipa
Conmittee, Khandwa, resolved to inpose a tax on the trade of
gi nning and pressing cotton by nmeans of ‘steam or mechanica
process, and after sundry procedure, a notification was
publ i shed on Novenber 25, 1922 in the Central Provinces and
Berar CGazette, inposing the tax. ~ Certain traders including
the appellant, affected by thetax, filed suits seeking
i njunction against the Minicipal Comrmittee on- the ground
that the tax was invalid and illegal. Meanwhil e, the
Municipal Committee had served notices  on the present
appel l ant, and demanded and recovered the tax for 1923-24.
The appellant then filed a second suit for refund of the tax
paid by her on the ground that the inposition of the tax was
illegal and ultra vires. The suits had varying fortunes in
the Courts in India, till they reached the Privy  Council
The Judicial Comittee by its first decision renmtted the
cases for additional evidence, while the appeals were kept
pendi ng. The decision of the Judicial Comrittee is reported
in Radhakri shan Jaikishan v. Khandwa Muinicipal Committee
(1). After the additional evidence was received, the
Judi ci al Conmittee pronounced its decision, which is
reported in Badhaki shan Jai ki shan v. Muinicipal ~ Conmittee,
Khandwa (9). The Judicial Conmittee held that the tax was
not validly imposed by the Minicipal Conmittee, and
reversing the decree of the Judicial Comm ssioner, decreed
the suits.
(1) (1933) L.R 611 A 125. (2) (1937) L.R 64 LA 118.
635
The Provincial Legislature then passed the Khandwa G nning
and Pressing Cotton Tax Validating Act 8 of 1938,
validating, the tax. The Act contained only one operative
section, which read as foll ows:
"2. Notwi thstandi ng anything contained in the
Central Provinces Muinicipal Act, 1903, or the
Central Province Minicipalities Act, 1922, or
any decree or order of a civil court, the tax
on the trade of ginning and pressing cotton by
neans of steamor nechanical process wthin
the limts of the Khandwa nunicipality which
was inmposed by Notification No. 2639-1298-
VI, dated the 21st Novenber, 1922, shall be
deemed to have been legally inposed from the
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date of its inposition to the date on which
this Act conmes into force
Expl anation.-All decrees or orders of a civi
court directing a refund of the tax already
recovered by the committee of the sai d
muni ci pality or restraining the commttee from
recovering the tax shall be deened to have no
| egal effect.”
The appellant had, in the meanwhile, applied for the
execution of the decrees, and the Validating Act was pl eaded
in bar. This plea was upheld by the executing Court, but
the H gh Court at Nagpur, on appeal, rejected it and ordered
the executions to proceed. The decision of the High Court
is reported in FirmRadhakishan v. Minicipal Conmittee,
Khandwa (1). The reason given by the High Court was that
the Explanation, though not the operative part of the
Validating Act, conflicted with 0. 45 R 15 of the Code of
Cvil Procedure, and that the assent of the Governor-Cenera
had not 'been obtained, as required by is. 107(2) of the
Gover nment of India Act, 1935.
Meanti me, the Provincial Legislature had been dissolved, and
the Governor had assunmed all the powers of the Provincia
Legi sl ature wunder s. 93 of the Governnent of India Act,.
1935. The CGovernor,- wth the assent'  of the Governor-
General enacted the second Validating Act intituled the
Khandwa Municipality (Validation of Tax) Act, 1941,(16 of
1941), which received the assent of the Governor-Genera | on
June
(1) (1940) N.L.J. 638.
636
30, 1941, and was published inthe C. P. and Berar Gazette
on July 11, 1941. That Act, omitting parts  not  rel evant
here, read as foll ows:
"2. The tax the inposition of which purported
to be sanctioned in the Notification of the
Local Government (Mmnistry of Local Self-
Government) No. 2639-1298-VIII, dated the 21st
Novenber 1922, shall be, and shall be deened
al ways to have been, validly recoverable by
the Municipal Commttee of Khandwa in - respect
of the period fromthe 21st Novenber 1922 to
the 31st March 1938 (both dates inclusive).
3. VWere the net sumrecovered from any
person before the comencenent of this Act ~ on
account of the said tax is. less than the
aggregate of the sumrecoverable from such
person, the bal ance shall be payable to the
said Municipal Conmttee on denand nade at any
time after the comrencenent of this Act /and,
if not paid within fifteen days fromthe date
of the denmand, shall be recoverable by any
nmet hod avail able under the Central Provinces
Muni ci palities Act,, 1922, for the recovery of
a tax inposed thereunder or by such other
nmethod as the Provincial Governnent nay by
rul e prescribe."
4, For the purposes of section 3 the net
sum recovered from any person neans the
aggregate sumrecovered from such person |ess
any sumrefunded to himand | ess so nuch of
the anmount of any decree or order for the
paynment of noney executed by himagai nst the
said Minicipal Comrittee as represents an
amount previously paid by himon account of
the said tax.
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5. Nothing in this Act shall preclude the
execution agai nst the said Minicipal Conmittee
of any decree or order for the paynent of
noney arising out of a paynment on account of
the said tax but upon the execution of such
decree or order so nmuch of the anmount thereof
as represents a sum previously paid on account
of the said tax shall be payable to and
recoverabl e by the said Minicipal Conmittee in
accordance with section 3.
6. The Khandwa G nning and Pressing Cotton
Tax Validating Act, 1938, is hereby repealed.”
637
The Provincial Governnment framed a rule, which, shortly
stated, provided for the recovery of the IV anpbunt by way of
execution application nmade to the very Court, which executed
the decree.
The Municipal Conm ttee deposited the decretal ampunt in
Court, | which was w'thdrawn by the appellant on furnishing
security.. On August 7, 1947, the Municipal Conmittee filed
its application under the rule for execution of the decree.
oj ections wer e raised by the appellant, but wer e
di sal | owed, and the Miunicipal Comittee realised the anount
of the tax fromthe surety. The appellant had raised nany
obj ections, but we are concerned with one only, viz., that
the Act was wultra vires the Provincial Legislature and
consequently the | Governor, being repugnant - to a. 142-A
which was introduced in the Government of |ndia Act, 1935,
and which inmposed a limt of Rs. 50 on taxes on professions,
trades and callings after March 31, 1939.
On  Novenber 16,1949, an appeal was taken by -the present
appellant to the Hi gh Court at Nagpur. Thi's appeal was
heard by Sinha, C. J., and Mudhol kar, J.~ (as they then
were). Midhol kar, J. held that by the second Validating Act
whi ch was passed after March 31, 1939, the limt of Rs. 50
per annum i mposed by the second sub-section of s. 142-A was

exceeded, ’'and that the Act was thus wultra vires, the
CGover nor. Sinha C., J., was of the contrary opinion. The
case was then |laid before Deo, J., who agreed wi th Sinha, C
J., and the appeal was dism ssed. The appellant then

obtained the certificate, and filed this appeal

Section 142-A of the Governnent of India Act, 1935, is as

fol |l ows:
"142- A (1) Notwi thstanding anythi ng in
section one hundred of this Act, no Provincia
Law relating to taxes for the benefit of a
Province or of a municipality, district board,
| ocal board or other local authority therein
in respect of professions, trades," callings
or enploynents shall be invalid on the ground
that it relates to a tax on incone.
(2) The total anmpbunt payable in respect of
any
638
one person to the Province or to any one
nmuni ci pality, district board, |ocal board, or
other local authority in the Province by way
of taxes on professions, trades, callings, and
enpl oyments shall not, after the thirty-first
day of March ni neteen hundred and thirty-nine,
exceed fifty rupees per annum
Provided that if in the financial year ending
with that date there was in force in the case
of any Province or any such nunicipality,
board or authority a tax on professions,
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trades, callings, or enploynments the rate, or
the maximum rate, of which exceeded fifty
rupees per annum the preceding provisions of
this sub-section shall, unless for the tine
being provision to the contrary is nmade by a
| aw of the Federal Legislature, have effect in
relation to that Province, nmunicipality, board
or authority as if for the reference to fifty
rupees per annumthere were substituted a
reference to the rate or maximumrate, or such
lower rate, if any, (being a rate greater than
fifty rupees per annum) as may for the tine
being be fixed by a law of the Federa
Legi slature; ~and any law of the Feder a
Legi sl ature nmde for any of the purposes of
this proviso may be nade either generally or
in relation to. any specified Provi nces,
muni ci palities, boards or authorities.

(3) The fact that the Provincial Legislature
has power to nake laws as aforesaid wth

respect to taxes on- professions, trades,
cal I'i ngs and enpl oynents, shall not be
construed as [imting, in relation to

pr of essi ons, trades, callings and enpl oynents,

the /generality of the entry in the Federa

Legislative List relating to taxes on incone."
Simul taneously with the introduction of s. 142-A, Entry No.
46 in the Provincial Legislative List, which had till then
stood as "Taxes on  professions,  trades, callings and
enpl oynments" was anended by the addition  of the words
"subj ect, however, to the provisions of section 142-A of
this Act".
The inpugned Act was passed by the Governor under s. 90 of
the Government of India Act, 1935. < Under sub-s. (3) of that
section, it had the sane force and
639
ef fect and was subject to disallowance in the sane manner as
an Act of the Provincial Legislature assent- led to by the
Governor. The inmpugned Act was enacted with the concurrence
and assent of the Governor-General and thus —conmplied wth
all the formalities required for such enactnent.
The powers of the Provincial Legislatures under the
Legi sl ative Lists have been the subject of nunmer ous
decisions by the Federal Court and also by this Court. It
has been pointed out that these powers are as  large and
pl enary as those of Parlianment itself. These powers, it has
been held, include wthin thenmselves the power to make
retrospective |laws; and as pointed out by Gwer, CJ. in The
United Provinces v. Atiga Begum (1), the burden of proving
that Indian Legislatures "were subject to a strange and
unusual prohibition against retrospective |legislation |ay

upon those who asserted it". This has not been asserted in
this case, as, indeed, it could not be, after the decision
of the case cited by us. In the case before the Allahabad

H gh Court, out of which the appeal before the Federal Court
had arisen [sub nom Mst. Atiga Begumv. U P. (2)], it was
hel d that retrospective |egislation was not possible in view
of the provisions of s. 292 of the Government of India Act,

1935, which continued all lawin force in British India
i medi ately before the commencenent of Part 11l of the Act,
until altered or repealed or anended by a conpet ent

Legi sl ature or other conpetent authority. This view was not
accepted by the Federal Court, which held that s. 292 of the
Act did not prevent Legislatures in India from giving
retrospective effect to measures passed by them There have
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been nunmerous occasions on which retrospective |laws were
passed, which were upheld by the Federal Court and also by
this Court. It is not necessary to cite instances, but we
refer only to the decision in M P. V. Sundararam er & Co.
v. The State of Andhra Pradesh (3), where this Court
approved the di ctum of the Federal Court.

Retrospective |l egislation being thus open to the

(1) [1940] F.C.R 110. (2) A 1.R (1940) Al. 272
(3) [1958] S.C. R 1422.

640

Provincial Legislatures, the Act of the Governor had the
same force. Retrospective laws, it has been held, can
val i date an Act, which contains sone defect in its
enact nment . Examples of  Validating Acts which rendered
i noperative, decrees or-orders of the Court or alternatively
made themvalid and effective, are nany. |In Atiga Begunis

case (1), the power of validating defective aws was held to
be ancillary and subsidiary to the powers conferred by the
Entries and to beincluded in those powers. Later, the
Feder al Court in Piare Dusadh,v. Ki ng Enper or (2)
consi dered the matter fully, and held that the powers of the
Governor Ceneral which were conterminous with those of the
Central Legislature included the power of validation. The
sane can be said of ‘the Provincial Legislatures and also of
the Governor acting asa Legislature.

The only question thus is whether the power to pass a
retrospective and validating |aw was taken away by the
enactment of s. 142-A and the anendnent of the Entry in the
Government of India Act. It is on this point that the
difference in the High Court arose. The anmendnment of the
Entry is of no special significance, because it only
subjects the otherw se plenary powers to the provisions of
s.  142-A Apart fromthe inplications arising from that
secti on, t he supremacy of the Legislature to pass
retrospective and validating laws was unaffected. W have
thus to see what s. 142-A enacted-and to what extent it
trenched upon the powers of the Provincial Legislature and
t he Governor.

M. N C Chatterjee, in arguing the case, adopted the 1line
of reasoning of the minority viewin the Hgh Court. He
pointed out that a. 142-A was enacted to achieve three
purposes. The first was that it renoved doubts whether the
charge of tax on professions, etc., would be regarded as
i ncome-t ax. The second was that it put alimt —upon the
powers of the Provincial Legislature to enact a law inposing
a tax in excess of rupees fifty after March 31, 1939;and
thirdly it preserved only existing valid laws already in
force, which inposed a tax in excess of the anmount
indi cated. He

(1) [1940] F.C.R 110. (2) [1944] F.C.R 61

641

contended that the second sub-section and the proviso
covered the entire field, and a | aw passed after March 31

1939, could not freshly inmpose a tax in excess of the [imt
and this was such a | aw.

Under the schene of the CGovernment of India Act, 1935,
i ncome-tax, though a Central levy, was, under s. 138 (1),
di stributable anong the Provinces and for which an el aborate
schene prepared by Sir Oto N emyer was accepted and
enmbodied in the CGovernnent of India (Distribution of
Revenues) Oder in Council, 1936. The Centre could levy a
sur char ge for federal purposes. Taxes on trades,
-professions and cal lings, which were taxes already | eviable
by the Provi nces under Schedule 11 of the Rules nade by the
CGovernor-Ceneral in Council wunder .s. 80A(3)(a) of the
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Gover nnent of India Act, were also included in t he
Provincial Legislative List as a source of revenue for the
Provi nces. It was, however, felt that these taxes m ght
cone into clash with tax on income in the Federal List, and
also if unlimted in amount, m ght beconme a second tax on

income to be levied by the Provinces. It was to renove
these contingencies that s. 142-A was enact ed. Sub- section
(1) provided I-,hat, a tax on professions, etc., would not

be invalid on the ground that it related to a tax on incone.
Sub-section (3) was a counterpart of sub-s. (1), and
provided that the, generality of the Entry in the Federa
Legislative List relating to taxes on income would not be
construed as in any way limted by the power of the
Provincial Legislature to levy a tax on professions, etc.
The fields of the two taxes were thus demarcated. No other
implication arises fromthese two sub-sections.

It was al so apprehended that under the (guise of taxes on
professions, etc., the Provincial Legislatures mght start
their own schenme of "a tax on incone, thus subjecting incones
fromprofessions etc., to an-additional tax of the nature of

i ncome-t ax. Alimt was therefore placed upon the anount
whi ch coul d be collected by way of tax on professions, etc.,
and that limt, was Rs. 50 per annum per person. The,
second

642

sub-section achieved this result. It was, however, realised
that the tax being an old tax, there were | aws under which
the limt of Rs. 50 was al ready exceeded in relation to a

Province, municipality, board or like authority, and the
imposition of such a limt mght displace their budgets
after March 31, 1939. A proviso was, therefore, ‘added to
the second sub-section that if in the financial year ending
with the thirty-first day of March, nineteen hundred and
thirty-nine there was in force in the case of any Province,
etc., a tax on professions, trades, callings or enploynments
the rate or the maxinumrate of which exceeded Rs. ' 50 per
annum the provisions of the second sub-section shall have
effect, (unless for the tine being provision to the
contrary was nmade by a | aw of the Federal Legislature) as if
instead of Rs. 50 per annum there was -substituted a
reference to the rate or maximumrate exceeding Rs. 50.
Where no such | aw was passed by the Federal Legislature, the
tax even in excess of Rs. 50 continued to be valid.

There can be no doubt that if a |aw was passed after the
amendnment and sought to inpose taxes on professions etc.,
for any period after March 31, 1939, it had to conform to
the -limt prescribed by s. 142A (2). The prohibition in
the second sub-section operated to ci rcunscri be the
| egislative power by putting a date-line after which a tax
in excess of Rs. 50 per annum per person for a period /after
the date-line could not be collect-id unless it came. within
the proviso. But neither sub-s. (2) nor the proviso speaks
of a period prior to March 31, 1939. The sub-section speaks

only of "the total anmount payable...... after the thirty-
first day of March, nineteen hundred and thirty. nine".
These words are inportant. They create a |limt on the

amount |eviable as tax for a period after that date. But if
a | aw was passed validating another which inposed a tax for
a period prior to the date indicated, it would be taxing
professions etc., in excess of Rs. 50 not after March 31
1939, but before it. Neither the Entry nor the section
either directly or indirectly prohibited this, nor did they
create any limt for the prior period. The Validating Act,
t hough
643




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 8
passed in 1941, can be read only as affecting a period for
which there was no Iimt. |If the sub-section said that tax

shal | not be payable in excess of Rs. 50 without indicating
the period or date, the argunent would have sonme support,
but it puts in a date, and the operation of the prohibition
is confined to a period after that date.

The Validating Act, being thus conpletely within the powers
of the Governor, could renpve retrospectively the defect in
the' earlier Act. Though it reinposed the tax fromthe date
of the wearlier Act, it took care to inpose the tax for a
period ending with March 31, 1938. The inpugned Act did not
need the support of the proviso, because it did not fal
within the ban of the second sub-section. [In our opinion
the Validating Act of 1941 was within the powers of the
Governor, and was a valid piece of |egislation

The appeal fails, and is dismissed with costs.

Appeal dism ssed.




