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CASE NO.:
Appeal (civil) 6760\0266761 of 2003

PETI TI ONER
Raghbendra Bose & O's.

RESPONDENT:
Suni |l Krishna Ghose & Os.

DATE OF JUDGVENT: 27/01/2005

BENCH
ASHOK BHAN & A. K. Mat hur

JUDGVENT:
JUDGVENT
ORDER

Appel lants in these appeal s have chal | enged t he
conposite order passed by a Division Bench of the
Hi gh Court of Orissa at Cuttack in AHO No. 243 of
2001 arising fromthe order passed by the |earned
Si ngl e Judge of the H gh Court in QIC No. 691 of
2001 and QJIC No. 2884 of 2002

In AHO No. 243 of 2001 the Division Bench has
set aside the order passed by the |earned Single
Judge in QIC No. 691 of 2001 and restored that of
the Revenue Division Comissioner (Central), Cuttack
(hereinafter referred to as the "Conmi ssioner")
passed i n Khasmahal Lease Appeal No. 2 of 1994
reviving the sane on an application noved by the
Respondent Nos. 1 and 2 after obtaining a probate
fromthe H gh Court of Calcutta.in PLA No. 257 of
1997 decided on 17.5.2000. Earlier Khasnmahal Lease
Appeal No. 2 of 1994 had been di smissed by the
Conmi ssi oner as Respondent Nos 1 and 2 had failed to
obtain a probate of the WIIl executed by Asit Kumar
Ghose.

In QIC No. 2884 of 2002 the High Court has
partly set aside the order passed by the Collector,
Puri dated 11.2.2002 after the remand of the case by
the Hi gh Court. The order of the Collector holding
that the land in dispute can be kept by the
Government sine no one had a right to have the
settlenent. The order of the Collector in so far as
it rejected the claimof opposite party Nos. 4 to 6
(appel l ants herein) was upheld and it was observed
that they did not have the right to the I and.
Respondent Nos. 1 and 2 herein have been permtted
to nove an application before the Collector for
per manent settlement of the land in their favour
under the Oissa Governnment Land Settlenment Act,
1962 and the said application shall be decided by
the Collector after noticing the appellants herein.
It has been specifically stated that the appellants
herein shoul d be made a party before the Coll ector
in the application to be filed by respondent Nos. 1
and 2 herein for seeking pernanent settlenent of the
land in their favour.
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The High Court in the inpugned order has
directed the Revenue Divisional Conmi ssioner to
deci de the Khasnmahal Lease Appeal No. 2 of 1994 in
accordance with | aw keeping in view the observations
made in the inpugned order. Simlarly, the
Col | ector has been directed to decide the
application to be filed by respondent Nos. 1 and 2
herein keeping in view the observations nmade in the
i mpugned order. We find that the observations nmade
by the Hi gh Court in the inpugned order touch on the
merits of the dispute. Counsel for the appellants
apprehends that the observations nade by the High
Court woul d influence the mnd of the Comm ssioner
as well as the Collector while deciding the case and
the application filed by respondent Nos. 1 and 2
herein. W find substance-in this submi ssion

Accordi ngly, we uphold the order of the
Di vi sion Bench of the Hi gh Court in setting aside
the order of the learned Single Judge as well as
partly set aside the order of the Collector but set
aside the order of the High Court in so far as it
directs the Commi ssioner and the Collector to decide
the appeal as well as the application to be filed by
respondent Nos. 1 and 2 in the |ight of the
observati ons nade by the Division Bench as these
observations touch on the nerits of the dispute.
We, therefore, direct that the Conmi ssioner and the
Col I ector shall decide the appeal and the
application to be filed by respondent Nos. 1-and 2
in accordance with | aw without being influenced by
any of the observations nmade by the Division Bench
or the learned Single Judge in their orders on
nerits of the dispute. Al contentions are |eft
open to be raised by the parties before the
Conmi ssi oner or the Collector.

Appeal s are disposed of in the above terns.
No costs.




