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PETI TI ONER
SHI VA JUTE BALI NG LTD.

Vs.

RESPONDENT:
H NDLEY & CO. LTD.

DATE OF JUDGVENT:
05/ 04/ 1955
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MUKHERJEE, BI JAN KR (QJ)

BENCH

MUKHERJEE, BIJAN KR (CJ)
DAS, SUDHI RANJAN

ClI TATI ON
1955 AIR 464 1955 SCR. (2) 243

ACT:

Appeal by Speci al  Leave wunder Article 136 of t he
Constitution  Procedure to be followed on grant of such
| eave- Suprene Court Rules, rules 8, 9, 12 and 13 of Oder

XIlIl-Crcunstances warranting action against an Appellant
for rescinding special l|eave-Cvil Procedure Code, O der
XLV, rule '8-"Adnmission " ~OF appeal to Supreme Court-
Applicability to appeals under article 136 of Constitution-
Extent of Rule 9, Oder XiII, of Suprene Court Rules-Rules

and Practice of H gh Courts-Formal nmotion in H gh Court for
"adm ssion" of appeal when special |eave was granted under
article 136-Wether necessary-Cal cutta H gh Court (origina
Side) Rules, rule 9 of Chapter 32-Scope of.

HEADNOTE

By an order dated May 25, 1954, the Suprenme Court granted
the petitioners in the case special |eave to appeal against
the judgnent and order of the Hi gh Court at Calcutta. In
accordance wth the order, the petitioners furnished the
security anounts directed to be deposited within the tine
specified in the order. The Registrar of the H gh Court did
not issue any notice of adnission of-’'appeal to be served by
the Appellant’s Solicitor on the Respondents as envisaged in

rule 9 of Order XIlIl, S.C.R Nor did the Appellant follow ng
the practice of the H gh Court, nmove that Court for It
adm ssion" of the appeal until January 11, 1955, The

Respondents first noved the H gh Court ~conplaining of
default on the part of the appellants in due prosecution of
the appeal and latter noved the Suprenme Court for action
under rule 13 of Order Xl Il of the Supreme Court Rules. The
application in the High Court was therefore kept pending.

Hel d: After the grant of special |eave wunder article
136, the Registrar of the Suprenme Court transmts, in
accordance with the

244

provisions of rule 8 of Order XIIl of the Supreme Court

Rul es, a certified copy of the Suprene Court’s order to the
Court or tribunal appeal ed from

Rule 9 of Order XlIIl of the Suprenme Court Rul es enjoins upon
the Court or tribunal appealed fromto act, in the absence
of any special directions in the order, in accordance wth
the provisions contained in Order XLV of the Civil Procedure
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Code, so far as they are applicable. Accordingly the Court
or Tribunal to which the order is transmtted receives
deposits on account of security for the Respondents’ costs,
printing costs, and any other deposits if so ordered by the
Supreme Court, and sets about preparing the record of the
appeal for transm ssion to the Suprenme Court. Ther ef or e,
action wunder rule 13 of Order XIll, S.C.R, for rescinding
the order granting special |eave cannot be initiated unless
the Court or tribunal appealed fromreports to the Suprene
Court that the appellant has not been diligent in taking
steps to enable that Court to carry out the directions, if
any, contained in the order of the Supreme Court and to act
in accordance with the provisions of Order XLV of the Civi
Procedure Code so far as applicable to appeals under Article
136 of the Constitution.

In view of rule 9 of Order XlIl of the Supreme Court Rules,
the application of Oder XLV of the Code of Civil Procedure
to appeals wunder Article 136 of the Constitution is
restricted. ~The Court or tribunal appealed from no doubt,
has “to carry out the directions contained in the order
granting special |eave, and to receive the security for the
Respondents’ costs and ot her necessary deposits, but once
the security i's furnished and the other deposits are nuade,
the formality of "adm ssion" envisaged by rule 8 of Oder
XLV of the /Civil Procedure Code is unnecessary, because in
such cases the order .granting special |eave by itself
operates as an adm ssion of the appeal as soon as the
conditions in the order relating to  the furnishing of
security or making of deposits are conplied with. Appeal s
under Article 136 thus stand on a different footing from
appeals on grant of certificate by the High Court itself.
In t he letter case, the Hgh Court has excl usi ve
jurisdiction over the matter until it admts the appea
under rule 8 of Order XLV of the Civil Procedure Code.

Rule 9 of Chapter 32 of the Original Side Rules of the
Cal cutta Hi gh Court envisages "adm ssion" of appeals to the
Supreme Court whether by an order of the Supreme Court or
under Order XLV of the Cvil Procedure Code. And when an
appeal arising froman order nmade by the Suprene Court under
Article 136 of the Constitution, has been so "admitted", the
said rule enjoins upon the Registrar to issue notice of such
adm ssion for service by the appellant on the Respondents.
In cases where special |eave has been granted by the Suprene

Court, it is not necessary for the appellant to  nove the
H gh Court appealed fromfor the formal adm ssion of  his
appeal . As the order granting special leave itself /lays
down the conditions to be fulfilled by the appellants, the
adm ssion will be regarded as final only when the directions

are conplied with and as
245

soon as this is done it would be the duty of the Registrar
to issue a notice of the adm ssion of the appeal for service
upon the respondents. In default of the issue of ' such
notice, the appellant cannot be held responsible for 1aches
in the prosecution of his appeal with regard to the steps
required to be taken after the adm ssion of his appeal

JUDGVENT:
ClVIL APPELLATE JURISDICTION: In the matter of Petition for
Speci al Leave to Appeal No. 230 of 1953.
Raj i nder Narain for the Respondents.
N. C. Chatterjee (Sukumar GChose wth him for the

Appel | ant s.
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1955. April 5. The Order of the Court was delivered by
MUKHERJEA C. J.-This is an application by the respondents in
Speci al Leave Petition No. 230 of 1953, praying for sunmons

to the appellants to show cause why the special |eave
obtained by the latter should not be rescinded in accordance
with the provision of Order XIll, rule 13 of the Suprene
Court Rul es.

The appeal is directed against a judgnent of a D vision

Bench of the Calcutta H gh Court affirmng, on appeal, a
decision of a single Judge sitting on the Original Side of
that Court. The appellants, having been refused certificate
by the Hi gh Court, presented before us an application under
article 136 of the Constitution and special |eave to appea
was granted to themby an order of this Court dated the 25th
May 1954. By that order the appellants were required to
furni sh security for costs anmounting to Rs. 2,500 within six
weeks and the enforcenent of the award, which was the
subj ect-matter ~ of the appeal, was stayed on condition that
the appel |l ants deposited in Court a sumof Rs. 28,000 within
four weeks fromthe date of the order. On the 15th of June
1954 the Registrar of this Court transmitted to the Oigina
Side of the Calcutta H gh Court certified copies of the

order granting special |eave and al so of the special |eave
petition wth a request that these docunents might be
included in the printed records of the case. It is not
di sputed that /in pursuance of the directions given

246

by this Court the appellants did deposit the ambunt required
as security for costs and-also the sumof Rs. 28,000 wthin
the time nentioned in theorder. On the 29th Novenber 1954
the respondents™ Solicitors in Calcutta wote a letter to
the Registrar of the Original Side of the Calcutta Hgh
Court conpl aining of delay on the part of the appellants in
prosecuting the appeal. It was stated inter alia that
al though six nonths had el apsed since special |eave was
granted by this Court, the respondents were not served wth
notice of the adm ssion of the appeal and 'no steps were
taken by the appellants to get the records printed or
transmtted to this Court. In reply to this letter the
Regi strar informed the respondents’ Solicitors t hat
according to the practice of the Calcutta Hi gh Court it was
i ncunbent on the appellants to nake a formal application to
the Appellate Bench of the Court for declaring the appea
finally adnmitted, and this was to be done on notice to the
ot her parties under Order XLV, rule 8 of the Cvil Procedure
Code and on filing in Court a copy of the order of the

Supreme Court granting special |eave to appeal as well as
the application upon which such order was nade.  Unless and
until an order was made by the High Court declaring the

appeal to be admtted, no action could be taken by the
office in the matter.

Thereupon on the 11th of January 1955 an application was
filed by the appellants praying that |eave m ght be given to
them to file the certified copy of the special  |eave
petition and al so that of the order passed upon it _and that
the appeal nmight be finally admitted. This application cane
up for hearing before the | earned Chief Justice and Lahiri,
J. of the Calcutta High Court and on the 20th of January
1955 the | earned Judges made the follow ng order

"In this matter special |eave to appeal to the Supreme Court
was granted by that Court on the 25th May 1954. On the 21st
June following, the Appellant furnished the necessary
security. It was then the duty of the Appellant to take the
necessary steps for the final adnission of the appeal in
or der that the preparation of the Paper Book m ght
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thereafter be
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undertaken. Under the Rules and practice of this Court the
step to be taken is that the Appellant to the Supreme Court
should make an application for leave to file the certified
copy of the petition for Special Leave and also a certified
copy of the order granting Special Leave which have been
filed al ong with t he pr esent
application........... ... ... .... "

When the matter canme up for hearing on the | ast occasion we
enqui red whet her the Appellants- had any explanation to give

for the delay which bad occurred. It was said that the
certified copy of the application for Special Leave had been
obtained only recently. It was however not explained why

when an application for a certified copy of the order was
made a similar application for a certified copy of the
petition also coul'd not be nade.

In. all the circunstances we consider it right that the
di sposal of the present application should stand over for a
nonth in-order that the respondents may take such steps as
they desire to take before the Suprenme Court".

The above facts and order of the High Court wer e
conmuni cated to the Registrar of this Court by Shri Rajinder
Narai n, Advocate for the respondents, by his letters dated
the 17th and 31st of January 1965 and on the basis of the
facts stated above, he requested that action should be
initiated by the Registrar against the appellants for non-
prosecution' of the appeal. ~The Registrar told the |earned
Advocate that he had not received any report fromthe High
Court regarding any | aches on the part of the appellants and
wi t hout any such report, it was not possible for himto take

any action in the natter. The Advocate hinmself, it was
said, was quite at liberty to nmake a formal application to
the Court in such way as he considered proper. The views

t hus expressed by the Registrar of this Court wer e
conmmuni cated by himto the Registrar of the Hgh Court,
Oiginal Side, Calcutta. On the 4th WMarch 1955 Shri
Rajinder Narain filed a formal petition addressed to the
Regi strar alleging inordinate delay on the part of the ap-
pellants in filing in the H gh Court certified copies of
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the Special Leave petition and the order nmade by this ~Court
thereupon and praying that summons mght be issued to the
appel lants to show cause why the appeal ~should not be
di smissed for non-prosecution. Before the Registrar could
take any further steps in the matter, the application of the
appel lants for final adm ssion of the appeal made in the
H gh Court canme up for further consideration before the
Appel l ate Bench consisting of the Chief  Justice and M.
Justice Lahiri and on the 7th March, 1955 the | earned Judges
nmade an order directing, for the reasons. given therein

adj ournnent of the application for adm ssion of the appea

before them sine die pending orders which this Court 'mi ght
pass on the application of the respondents. The application
of the respondents which purports to have been nade under
Order XIll, rule 13 of the Suprenme Court Rules was referred
by the Registrar for orders to the Court and it has now cone
up for hearing before us.

Shri  Rajinder Narain appearing in support of the petition
has Contended before us that the appellants were guilty of
serious laches inasmuch as they did not file in the High
Court, till 8 nonths after the special |eave was granted

copi es of the special |eave petition as well as of the order
passed wupon it; nor did they nake an application to the
Appel | ate Bench for adm ssion of the appeal without which no
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further steps could be taken in the matter of printing and
transmssion of the record. As the appellants could not
give any satisfactory explanation for this inordinate delay
on their part, the special leave, it is argued, should be
rescinded. M. Chatterjee, who appeared for the appellants,
has contended @ the other hand that in a case |like the one
before wus where the appeal has conme up to this Court by
special |eave and not by a certificate granted by the Hi gh
Court, there was no duty cast upon the appellants to make a
formal application in the H gh Court for final adm ssion of
the appeal or to file therein certified copies of the
special |eave petition and the order nade thereupon. Hi s
argunent is that under Order XXXIl, rule 9 of the Oigina
Side Rules of the Calcutta High Court, a
249

Supreme Court appeal nust be deened to have- been adnitted
by the very order of this Court granting special |eave and
as soon as theappellants have carried out the directions of
the Suprenme Court regarding furnishing of security or naking
of . _other deposits as the case may be, it is incunbent upon
the Registrar to issue-a notice of the admission of the
appeal for service upon the respondents. Such notice indeed
has got to be served by the appellants’ attorney; but as no
notice was ~at all issued by the Registrar in the present
case as is contenplated by rule 9 of Oder XXXIlI of the
Oiginal Side Rules of the Calcutta Hi gh Court, no blane
could attach to the appellants for not taking further steps
in the mtter. The contention of M. Chatterjee appears to
us to be well'founded and as it seens to us that doubts have
arisen at tines regarding the precise procedure to be
followed in cases where an appeal cones to this Court by
speci al |eave granted under article 136 of the Constitution,
it is necessary to examine the provisions bearing upon it as
are contained in the Rules of the Supreme Court or of the
Hi gh Court concerned read along with the rel evant provisions
of the Civil Procedure Code.

Odinarily when a H gh Court grants a certificate giving
| eave to a party to appeal to this Court, it is/ ,that- Court

which retains full control . and jurisdiction over t he
subsequent proceedings relating to the prosecution of the
appeal till the appeal is finally admtted. It isfor the

H gh Court to see that its directions are carried out
regarding the furnishing of security or the making of
deposit and when these conditions are fulfilled, it has then
to declare the appeal finally adnitted under Order XLV, rule
8 of the Cvil Procedure Code. The jurisdiction of the
Suprenme Court begins after the appeal is finally admitted.
VWhen however the appeal conmes to this Court on the strength
of a special leave-' granted by it, the position is
different. In such cases the order of the Suprenme Court
granting special |eave by itself operates as an adm ssion of
the appeal as soon as the conditions in the order relating

to fur-
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nishing of security or making of a deposit are_ conplied
with. That this is the true position will be clear fromthe

procedural provisions contained in the Rules of the Suprene
Court as well as of the Original Side of the Calcutta High
Court. Order XIll, rule 8 of the Supreme Court Rules |ays
down:

"After the grant of special |eave to appeal by the Court,
the Registrar shall transmt a certified copy of the order
to the court or tribunal appeal ed front.

Rul e 9 then says:

"On receipt of the said order, the court or tribuna
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appeal ed from shall, in the absence of any speci a
directions in the order, act in accordance wth t he
provisions contained in Oder XLV of the Code, so far as
appl i cabl e".

It is to be noted here that although this rule does refer to
the provisions of the Order XLV of the G vil Procedure Code,
these provisions are to be followed only so far as they are
applicable. It is surely the duty of the H gh Court to see
that security is furnished or a deposit is nmade in
accordance with the directions of the Suprene Court and
these directions are to be found in the order of the Suprene
Court which the Registrar is bound to transmt to the High
Court under Order XliIl, rule 8 of our Rules. W do not
think it is necessary for the appellants to file afresh a
copy of the Supreme Court order or the petition upon which
it was made in order that they may formpart of the record
of the Supreme Court appeal. They would cone in the record
as soon as they are transmtted by the Registrar in
accordance wth the rule of our Court nentioned above and
would have to be included.in the Paper Book when it is
print ed: The Registrar of the Hi gh Court undoubtedly took
these orders as part of the record without the appellants’
filing them afresh, for he accepted the security and deposit
of other nobneys fromthe appellants on the basis of these

orders. If there was any failure on the part of the
appel l ants to furnish the security or to nake the deposit in
the way indicated in the order of the Supreme Court, it

woul d have been the duty of the Registrar of the Hi gh Court
to intimte these

251
facts to the Registrar of the Suprenme Court and the latter
thereupon coul d take steps for revoking the special |eave as

is contenplated by Order XIIl, rule 12 of our Rules. |n our
opinion, it is also not necessary for the appellants to make
a formal application foradm ssion of the appeal in cases

where special |eave has been granted by the Suprene Court;
-and this appears clear fromthe provision of Order XXXII
rule 9 of the Original Side Rules of the Calcutta H gh Court
whi ch runs as foll ows:

"9. On the admission of an appeal to the ~Suprene  Court
whet her by the order of this Court under Order XLV, rule 8
of the Code, or by an order of the Supreme Court giving the
appel | ant Speci al Leave to Appeal, but subject in the latter
case to the carrying out of the directions of the Suprene
Court as to the security and the deposit of the amount re-
quired by rule 5, notice of such adm ssion shall be issued
by the Registrar for service on the respondent on the
record, whether be shall have appeared on the hearing of the
application for a certificate under Order XLV, rule 3 of the
Code, or not. Such notice shall be served by the attorney
for the appellant and an affidavit of due “service thereof
shall be filed by such attorney imediately after  such
service".

The opening words of this rule plainly indicate that there
could be adm ssion of appeal either by order of —the H gh
Court under Order XLV, rule 8 of the Gvil Procedure Code or
by the order of the Suprene Court itself giving specia
| eave to appeal. (As the order granting special |eave itself
| ays down the conditions to be fulfilled by the appellants,
the admission wll be regarded as final only when the
directions are conplied with and as soon as this is done it
woul d be the duty of the Registrar to issue a notice of the
adnmi ssion of the appeal for service upon the respondents).
This notice is to be served by the attorney for the appel-
lants and an affidavit of due service shall be filed by him
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i medi ately after the service is effected.

In the present case the Registrar, Oiginal Side of the,
Cal cutta Hi gh Court should have issued a notice of

252.

t he admi ssion of the appeal to be served upon t he
respondents as soon as the security for <costs and other
deposits of nobney were nmade by the appellants. This was not
done as the procedure to be followed was not correctly
appr eci at ed. It is true that the appellants remained idle
for a considerable period of tinme even after they furnished
security and did not take any steps towards printing of the
record. But as there was an initial irregularity in the
matter of issuing a notice under.Order XXXII, rule 9 of the
Oiginal Side Rules of the Calcutta High Court, we are
unable to hold that the appellants were guilty of any |aches
for which the special |eave deserves to be rescinded. The
result is that “the application of the respondents is
di sm ssed. The Registrar, Original Side of the Calcutta
Hi gh Court, will now issue a notice under Oder XXXIl, rule
9 of the Oiginal Side Rules and pronpt steps should be
taken by the appellants towards printing and transm ssion of
the record to this Court. W make no order as to costs of
this application.




