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JUDGVENT:

Phukan, J.

In this appeal, by special |eave, the appellant has
i mpugned the judgrment of the Madhya Pradesh High Court, Jabal pur
Bench in Second Appeal No.219 of 1975.

Al 'l arakh was the brother of Naharkhan, who was a
Maur usi tenant (occupancy tenant) of the erstwhil e Zam ndar. The
Madhya Pradesh Zami ndari Abolition Act, 1951 (for short the
Zam ndari Abolition Act) came into forceon 2nd of Cctober, 1951
Under the Zami ndari Abolition Act, the internediary was expropriated
so that the tiller of the soil becane tenant directly under the State.
Nahar khan was gi ven status of Bhoom swani under the Madhya
Pradesh Land Revenue Code, 1959. It was alleged that Nahar khan
i nducted Gul khan as a tenant before coming into force of the
Zam ndari Abolition Act and therefore he becane a Pacca tenant and
conti nued possession by cultivating suit land. Gulkhan filed an
application under Section 38 of the Zam ndari Abolition Act before the
revenue court for being declared as a Pacca tenant. It was averred
that Naharkhan filed an I gbal Dava (consenting witten statenent) in
the above proceedi ng before the revenue court maki ng adm ssi on of
the fact of tenancy of Gulkhan. This application was dism ssed for
default. Naharkhan died on 14th Novenber, 1954 and in his place the
nane of Allarakh was nmutated in the revenue record. Subsequently,
appr ehendi ng obstruction from Al |l arakh, Gul khan fil ed anot her
application under Section 38 of the Zam ndari Abolition Act for being
decl ared as a Pacca tenant, which was resisted by Allarakh. In the
witten statenent of Allarakh, it was adnmitted that Gul khan was in
possession of the suit |land for preceding four years but pleaded that
he did not acquire any tenancy rights. The application filed by
@l khan was al |l owed and he was declared as a Pacca tenant and
accordingly direction was given to record his name in the revenue
record. The appeal and the revision filed by Allarakh were di sn ssed.
Thereafter Allarakh filed a civil suit in the court of CGvil Judge, d ass
1, Mandsaur for declaration that orders passed by the revenue courts
agai nst himwere inoperative and his name be recorded in revenue
record as | and owner and permanent cultivator. Prayer was al so

nmade for recovery of possession. In this suit @l khan was inpl eaded
as defendant No.1l and as the land was sold to other persons they
were al so i npl eaded as defendants Nos. 2 to 4. It was pl eaded by

Al | ahrakh that defendant No.1 being the son of the sister of deceased
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Nahar khan was living jointly with himand used to nmanage the

cul tivation of Naharkhan as a famly nmenber and, therefore, he did
not acquire Pacca tenancy right over the suit land. The Trial Court
decreed the suit, which was reversed by the First Appellate Court and
affirmed by the Hi gh Court by the inpugned judgment and hence this
appeal

The only question that needs our consideration is whether

@ul khan, whose possession over the suit |and for about four years
prior to the comencenent of the filing of suit, was not disputed by
the plaintiff, has acquired right of Pacca tenant over the suit |and.

Under Section 3 of the Zam ndari Abolition Act fromthe
date of comng into force i.e. on October 2, 1951 all property rights in
a village etc. shall pass to.and vest in the State Governnent free from
al | encunbrances. Sub-section (1) of Section 38 provides that
subj ect to provisions of the said section every tenant of a proprietor
shal | be deenmed to be a Pacca tenant of the |land conprised in his
hol ding from the date of vesting.  Sub-section (2) of the said section
provi des for the procedure of depositing the ambunt by such a tenant
for acquiring the status of Pacca tenant, wi th which we are not
concer ned.

The Trial Court on the basis of the evidence of the plaintiff
and his witten statenent filed in the revenue proceeding initiated by
Gul khan under Section 38 of the Zami ndari Act held that the plaintiff
adnmi tted possessi on of the respondent Gul khan over the disputed
land since April 9,1951. |In other words @l khan was i n possession of
the suit land before the date coming into force of the Zam ndari
Abolition Act. The Trial Court also relied on adnmission of |ate
Nahar khan in his Igbal Dava filed in the first petition under Section 38
of the Zam ndari Abolition Act by Gul khan that he was a sub-tenant.
Accordingly, Trial Court decided the suit against the plaintiff
Al'l arakh. The First Appellate Court was of the view that if defendant

@ul khan was a sub-tenant of the deceased Naharkhan, he ought
to have proved this fact by producing patta and revenue receipts.
Further, the court held that Igbal Dava filed by |ate Naharkhan was
not proved properly. The court also drew adverse inference, as

Gul khan did not appear as a witness.. W nay state here that the
appel | ate court ignored the fact that Gul khan died prior to the
recordi ng of evidence by the Trial Court and this fact has been duly
recorded by the trial court in the judgnent. —The H gh Court exam ned
the question of Pacca tenancy only with reference to Igbal Dava filed
by Nahar khan and al so held that this docunent was not proved by
exam ni ng the Tehsildar before whomthe said | gbal Dava was fil ed.

We have heard M. Sushil K. Jain, |earned counsel for the
appel l ant and Ms. S. Bagga, |earned counsel for the respondents.

Learned counsel for the appellant has submitted that the
first Appellate and the Hi gh Court ignored the fact that the Trial Court
on anal yzi ng the evidence adduced by the plaintiff came to a clear
finding that Gul khan was in the possession of the suit |land in the
capacity of a tenant during the lifetine of Naharkhan prior-to the
comng into force of the Zami ndari Abolition Act and on the basi's of
the said finding the Court held that Gul khan becane the Pacca tenant
after coming into force of the Zam ndari Abolition Act. Learned
counsel has further contended that the fact that the Trial Court while
conmng to the above finding took into consideration the oral evidence
adduced by the appellant in addition to |Iqgbal dava was conpletely
over| ooked by both the first Appellate court and the High Court. W
find considerable force in the contention of the | earned counsel. On
perusal of the judgnment of the Trial Court, we find that the Trial Court
consi dered the evidence of plaintiff Allarakh and also PW2 and
PW4. On the basis of the evidence of the plaintiff and PW2, a clear
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finding was recorded that Qul khan was in possession of the suit |and
prior to the comng into force of the Zam ndari Abolition Act. This
finding was supported by the witten statement filed by the Allarakh
before the Revenue Court. The Trial Court also noted that fromthe

evi dence of the PW4, it was proved that Gul khan was cultivating the
land 4 to 5 years prior to the Zam ndari Abolition Act. Both the first
Appel l ate Court and the High Court conpletely ignored the ora

evi dence and al so the fact that Gul khan was cultivating the suit |and

| ong before coming into force of the Zam ndari Abolition Act. Both the
courts dismssed the pleas of Gul khan mainly on the ground that

| gbal Dava was not proved.

There was neither any evidence nor any avernent nade

by the plaintiff Allarakh that he was in possession of |and any tinme by
cultivating it. On the other hand it was clearly established that

@ul khan was in possession of the land by cultivating it 4 to 5 years
prior to the coming into force of the Zam ndari Abolition Act and by
virtue of Section 38 of the Zamndari Abolition Act acquired the status
of Pacca tenant as he was a tenant under Naharkhan before com ng

into force of the Zam ndari Abolition Act. The Revenue Authorities

also allowed the petition filed by Gul khan under Section 38 on contest
and on appreciation of evidence adduced by the parties.

W, ‘therefore, find nmerit in the present case and
accordingly, we set aside the judgnment of the first appellate court and
the i npugned judgnent’ of the Hi gh Court.” The judgnent of the Tria
Court is restored. The appeal is allowed. Parties to bear their own
cost.
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