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Leave granted.

Appel l ants (hereinafter referred to as 'the accused’ by
their respective nanmes) questionlegality of the judgnent of
the Madhya Pradesh Hi gh Court dated 18.4.2001, uphol ding
their conviction for offences puni shabl e under Sections 148
and 302 read with Section 149 of the I'ndian Penal Code, 1860
(in short "the IPC ) and the sentence of rigorous
i mprisonnent for three years and fine of Rs.2,000/- with
default stipulation, and inprisonment for life and fine of
Rs.5,000/- with default stipulation respectively.

Factual scenario as described by the prosecution is
essentially as foll ows:

Lekhram (PW2) and Copal (hereinafter referred to as
"the deceased’) were sons of Ramlal (PW1). Accused Gapoo
Yadav is the father of accused Janku, Kewal and Manga
Si ngh. Accused Sunder is the nephew of accused Gapoo.
Deceased, the witnesses and the accused bel onged to the same
village and there was | and di spute between them On the
request made by Raml al (PW1), neasurenent of the |and was
done by the revenue authority. On the basis of the said
neasurenent, it was found that |and bel onging to accused
Mangal Singh was in the possession of Ramal (PW1) and
over the said land a berry tree existed. Though, initially
the tree was in possession of Ranmial, after neasurenent he
parted with possession thereof. Said tree was cut by the
famly menbers of Ramal (PW1) a day prior to the incident
for which deceased had altercation with the accused persons.
On the date of incident i.e. 9.6.1986 there were
altercati ons between the accused persons and the deceased,
his brother Lekhram and father Ram al. Accused Janku
enquired fromthe deceased as to why they were cutting the
tree. Lekhramresponded that it was cut three days prior to
the incident as the tree belonged to them and was pl anted by
their famly nenbers. Deceased clained that he had not cut
the tree. This led to altercations and scuffl es anpngst
them and the accused persons assaulted deceased, which
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resulted a fracture of his |leg. Wien Ranml al and Lekhram went
to save him the accused persons ran towards them
threateningly. Ram al and Lekhram fled away fromthe place
of incident, and returned later on with the other villagers.
They took the deceased who was then grasping for breath on a
cot to Maharajpur Police Station. Information was given by
the deceased to the police at 8.45 p.m He was sent for
treatnment and was exam ned by Dr. R K Chaturvedi (PW3). On
exam nation he found 7 injuries on his body. H's dying

decl arati on was recorded. Later on, deceased took his | ast
breath on 10.6.1986 at 2.00 a.m Dr. Chaturvedi sent the
intimati on of death to the Police Station. Though initially
case was registered under Section 307 |IPC, sanme was
converted to one under Section 302 |IPC. Port nortem was
conducted by Dr. D.N. Adhikari (PW®6). Investigation was
undertaken and on conpl etion thereof charge sheet was filed
i ndi cating all eged conmission of offences punishabl e under
Sections 147, 148 and 302 read with Section 149 | PC. The
case was commtted to the Court of Sessions, and finally
charges were framed under Sections 148 and 302 read with
Section 149 | PC

Accused persons pl eaded i nnocence and cl ai ned fal se
i mplication.

On consideration of the evidence on record, the Tria

Court found that the accused persons were guilty and

accordi ngly convicted and sentenced them as aforenoted. It
is to be noted that apart fromthe evidence of the two eye-
wi tnesses, reliance was al so placed on the dying declaration
(Ex.P-1) recorded by Dr. Chaturvedi (PW3). In appeal, the
convi ction and consequenti al sentences inmposed were uphel d.

Though, in support of the appeal learned counsel for
the appel l ants attacked the findings recorded, ultimately he
confined his argunents to the question relating to nature of
the offence. He further conceded that if the factua
findings as recorded are affirnmed then Sections 148 and 149
woul d have application. In our view the approach is well
founded because the Trial Court and the Hi gh Court having
anal ysed the evidence in detail, concluded that accused
persons were cul prits.

It was the stand of the | earned counsel for the
appel l ants that the injuries sustained by the deceased were
in course of sudden quarrel, w thout pre-neditation and
wi t hout cruel intents and, therefore, Section 302 1PC was
not applicable. According to him Section 302 I'PC cannot be
applied even if the prosecution case is accepted in toto,
and Exception 4 to Section 300 is clearly applicable.

In response, |earned counsel appearing for the State of
Madhya Pradesh submitted that it is a case to which Section
302 has cl ear application, and the courts bel ow have rightly
applied it along with Sections 148 and 149 | PC

The question is about applicability of Exception 4 to
Section 300, IPC. For bringing inits operation it has to
be established that the act was conmitted w thout
premedi tation, in a sudden fight in the heat of passion
upon a sudden quarrel w thout the offender having taken
undue advantage and not having acted in a cruel or unusua
manner .

The Fourth Exception of Section 300, |IPC covers acts
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done in a sudden fight. The said exception deals with a
case of prosecution not covered by the first exception

after which its place would have been nore appropriate. The
exception is founded upon the same principle, for in both
there is absence of prenmeditation. But, while in the case of
Exception 1 there is total deprivation of self-control, in
case of Exception 4, there is only that heat of passion

whi ch cl ouds nen’s sober reason and urges themto deeds

whi ch they woul d not otherwi se do. There is provocation in
Exception 4 as in Exception 1; but the injury done is not
the direct consequence of that provocation. 1In fact
Exception 4 deals with cases in which notw thstanding that a
bl ow nay have been struck, or sone provocation given in the
origin of the dispute or in whatever way the quarrel may
have originated, yet the subsequent conduct of both parties
puts themin respect of guilt upon equal footing. A ’'sudden
fight’ inplies mutual provocation and bl ows on each side.
The homicide commtted is then clearly not traceable to
uni |l ateral provocation, nor in such cases could the whole

bl ame be placed on one side. ~For if it were so, the
Excepti on nore appropriately applicable would be Exception
1. There is no previous deliberation or determination to
fight. A fight suddenly takes place, for which both parties
are nore or less to 'be blamed. It may be that one of them
starts it, but if the other had not aggravated it by his own
conduct it would not have taken the serious turn it did.
There is then nutual provocation and aggravation, and it is
difficult to apportion the share of blane which attaches to
each fighter. The help of Exception 4 can be invoked if
death is caused (a) without preneditation, (b) in.a sudden
fight; (c) without the offender’s having taken undue
advantage or acted in a cruel or unusual manner; and (d) the
fight nmust have been with the person killed. To bring a
case within Exception 4 all the ingredients nmentioned in it
must be found. It is to be noted that the 'fight’ occurring
in Exception 4 to Section 300, IPC.is not defined in the
IPC. It takes two to nake a fight. Heat of passion requires
that there nust be no tine for the passions to cool down and
in this case, the parties have worked thenselves-into'a fury
on account of the verbal altercation in the beginning. A
fight is a conbat between two and nore persons whether w th

or without weapons. It is not possible to enunciate any
general rule as to what shall be deenmed to be a sudden
quarrel. It is a question of fact and whether a quarrel is

sudden or not nust necessarily depend upon the proved facts
of each case. For the application of Exception 4, it is not
sufficient to show that there was a sudden quarrel and there
was no preneditation. It nmust further be shown that the

of fender has not taken undue advantage or acted in cruel or
unusual manner. The expression 'undue advantage' as used in
the provision nmeans 'unfair advantage’.

In the case at hand, out of the seven injuries, only

injury No.2 was held to be of grievous nature, which was
sufficient in the ordinary course of nature to cause death
of the deceased. The infliction of the injuries, and their
nature proves the intention of the accused appellants, but
causi ng of such injuries cannot be terned to be either in a
cruel or unusual manner for not availing the benefit of
Exception 4 to Section 300 | PC. After the injuries were
inflicted the injured has fallen down, but there is no
material to show that thereafter any injury was inflicted
when he was in hel pless condition. The assaults were nade at
random Even the previous altercations were verbal and not
physicals. It is not the case of the prosecution that the
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accused appell ants had cone prepared and arned for attacking
the deceased. The previous disputes over |and do not appear
to have assuned characteristics of physical conbat. This
goes to show that in the heat of passion upon a sudden
quarrel followed by a fight the accused persons had caused
injuries on the deceased, but had not acted in cruel or
unusual manner. That being so, Exception 4 to Section 300
IPCis clearly applicable. The fact situation bears great
simlarity to those in Sukhbir Singh v. State of Haryana
(2002 (3) SCC 327). Appellants are to be convicted under
Section 304 Part I, IPC and custodial sentence of 10 years
and fine as was inposed by the Trial Court would neet the
ends of justice. The appeal is allowed to the extent

i ndi cat ed above.




