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Leave granted.

O these two appeals, one is by the State of CGujarat and
the other by the victimof the crine. They assail correctness of
the judgnent rendered by a Division Bench of 'the @Qujarat
Hi gh Court. By the inpugned judgnment whil e upholding the
conviction recorded by the trial court the H gh Court reduced
the sentence to the period al ready undergone; but awarded
conpensation to the victins.

Background facts in a nutshell are as under:

On 30th March, 2002, first information report was | odged
al l eging that the respondents Pratapji and Jayantubha
(hereinafter referred to as accused by their respective nanes)
assaul ted the informant Sameer Kumar and the appell ant
Shai | esh Jasvant bhai causing serious injuries. On the basis
of the information | odged, investigation was undertaken and
the accused persons were tried for alleged comm ssion of
of f ence puni shabl e under Sections 307,324, 504 read with
Section 114 of the Indian Penal Code, 1860( in short the 'IPC)
and section 135 of the Bonbay Police Act. The trial court held
the accused persons to be guilty and sentenced each to
undergo rigorous inprisonment for 10 years with fine of
Rs. 3,000/- with default stipulation for the offences punishable
under Sections 307 and 114 | PC. No separate sentence was
i nposed for the offences punishabl e under Sections 324 and
114 I PC. The accused persons were, however, acquitted of the
charges relating to Section 504 | PC and Section 135 of ‘the
Bonbay Police Act. The incident as described in the first
i nformati on report and as unfolded during trial was that the
i ncident in question happened on 30th March, 2002 when
conpl ai nant Sameer Kumar and his friend appellant Shail esh
wer e standi ng near a pan shop situated on Bhabhar Hi ghway.
After having their pans, both the accused cane there and
asked the conplainant to pay the charges for their pans. A
quarrel started as the conplainant refused to accept the
denmand of the accused. Thereafter at about 9.30 p.m on the
next day, when conplainant and his friend s, Bal mukund and
Shai |l esh were standing at the pan shop situated opposite a
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PCO, both the accused cane there, each was armed with a

kni ef and started abusing the conpl ai nant. Accused No. 2
Jayant ubha caught hol d of the conplai nant and accused No.

1 Pratap gave knife blow on the right hand of the conpl ai nant.
He al so gave another blow on the |left hand of the conpl ai nant.
VWhen the conpl ai nant shouted for hel p, appellant Shail esh
intervened. Both the accused diverted their attention to
Shail esh by inflicting blows with knife on him Shail esh
sustained injury on the left side of the neck and fell down on
the ground. Thereafter Bal nukund and Bharat al so

i ntervened. Accused thereafter fled. Both the injured were
taken to Dr. Dhirajbhai (PWM) for the treatment who al so
informed the police. The police thereafter recorded the
conplaint and started investigation, submitted the

char gesheet agai nst accused. Trial was held as accused
persons pl eaded i nnocence. As noted above, the trial court
found themguilty and convicted and sentenced them Tria
Court’ s judgment was assail ed before the H gh Court.

During the hearing of the appeal before the H gh Court

convi cti on was not questioned, but it was subnmitted that the
accused Pratapji had appeared- in Standard X exam nation
before a week of the incident, the sentence was harsh, had the
i keli hood of spoiling the careers of the accused persons. It
was, therefore, subnmitted that a | enient view shoul d be taken
in the matter by providing adequate conpensation to the
injured persons. The plea was resisted by the State. But the
H gh Court was of the view that even though the conviction
was not seriously questioned, the same was rightly so done
because the conviction was in order. However, it was held
that as both the accused persons were in prison-and one of
them had appeared in Standard X exam nation, and had no
crimnal antecedent the sentence was restricted to the period
al ready undergone i.e. for about two years with the fine of
Rs. 60, 000/ - (Rupees sixty thousand) which was to be paid as
conpensation to the injured.

In support of the appeal |earned counsel for the
appel l ants submitted that no synpathy or | eniency should
have been shown to the accused persons. The order was
passed even without any notice to the injured persons who
woul d have shown as to how no | eniency was warranted. The
factor which weighed with the H gh Court i.e. the accused
persons being student with no crimnal antecedent had nerely
no relevance. It was also factually not correct that the
accused persons had no crimnal antecedent. Inreality they
were involved in | arge nunmber of simlar cases.

Learned Counsel for the respondents supported the
i mpugned j udgnent.

The |l aw regul ates social interests, arbitrates conflicting
clains and demands. Security of persons and property of the
people is an essential function of the State. It coul d be
achi eved through instrumentality of crimnal |aw.

Undoubtedly, there is a cross cultural conflict where living | aw
nmust find answer to the new chall enges and the courts are
required to mould the sentencing systemto neet the

chal | enges. The contagi on of | awl essness woul d under m ne

social order and lay it in ruins. Protection of society and
stanping out crimnal proclivity nust be the object of |aw

whi ch nust be achi eved by inposing appropriate sentence.
Therefore, law as a corner-stone of the edifice of "order" should
neet the chall enges confronting the society. Friedman in his
"Law i n Changi ng Society" stated that, "State of crimnal |aw
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continues to be - as it should be - a decisive reflection of socia
consci ousness of society". Therefore, in operating the
sentenci ng system |aw shoul d adopt the corrective machinery
or the deterrence based on factual matrix. By deft nodul ation
sentenci ng process be stern where it should be, and tenpered
with mercy where it warrants to be. The facts and given
circunstances in each case, the nature of the crime, the
manner in which it was planned and conmitted, the notive for
conmi ssion of the crinme, the conduct of the accused, the
nature of weapons used and all other attending circunstances
are relevant facts which would enter into the area of
consi der ati on.

Theref ore, undue synpathy to inpose inadequate
sentence would do nore harmto the justice systemto
undermi ne the public confidence in the efficacy of |aw and
soci ety could not long endure under such serious threats. It is,
therefore, the duty of every court to award proper sentence
having regard to the nature of the offence and the manner in
which it was executed or comritted etc. This position was
illumnatingly stated by this Court in Sevaka Perumal etc. v.
State of Tam | Nadu (1991 (3) SCC 471).

The crimnal law adheres in general to the principle of
proportionality in prescribing liability according to the
cul pability of each kind of crimnal conduct. It ordinarily
all ows sone significant discretion to the Judge in arriving at a
sentence in each case, presumably to permt sentences that
refl ect nore subtle considerations of cul pability that are raised
by the special facts of each case. Judges in essence affirmthat
puni shment ought always to fit the crime; yet in practice
sentences are determ ned | argely by other considerations.
Sonetimes it is the correctional needs of the perpetrator that
are offered to justify a sentence. Sonetines the desirability of
keepi ng hi mout of circulation, and sonetinmes even the tragic
results of his crinme. Inevitably these considerations cause a
departure from just desert as the basis of punishnent and
create cases of apparent injustice that are serious and
wi despr ead.

Proportion between crinme and puni shnment i's a goa
respected in principle, and in spite of errant notions, it
remai ns a strong influence in the determ nation of sentences.
The practice of punishing all serious crimes with equa
severity is now unknown in civilized societies, but such a
radi cal departure fromthe principle of proportionality has
di sappeared fromthe law only in recent tines. Even now for a
single grave infraction drastic sentences are inposed.

Anything | ess than a penalty of greatest severity for any
serious crine is thought then to be a neasure of toleration
that is unwarranted and unwi se. But in fact, quite apart from
those considerations that make puni shnent unjustifiabl e

when it is out of proportion to the crine, uniformy

di sproportionate puni shnent has some very undesirable
practical consequences.

After giving due consideration to the facts and
ci rcunst ances of each case, for deciding just and appropriate
sentence to be awarded for an offence, the aggravating and
mtigating factors and circunstances in which a crinme has
been comritted are to be delicately bal anced on the basis of
really relevant circunstances in a dispassionate nanner by
the Court. Such act of balancing is indeed a difficult task. It
has been very aptly indicated in Dennis Councle MCGDaut ha
v. State of Callifornia (402 US 183: 28 L.D. 2d 711) that no
formula of a fool proof nature is possible that would provide a
reasonable criterion in deternmning a just and appropriate
puni shment in the infinite variety of circunmstances that nmay
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affect the gravity of the crine. In the absence of any fool proof
formul a which may provide any basis for reasonable criteria to
correctly assess various circunstances germane to the
consi deration of gravity of crine, the discretionary judgnment in
the facts of each case, is the only way in which such judgnent
may be equitably distinguished.

I n Dhananjoy Chatterjee v. State of WB. (1994 (2) SCC
220), this Court has observed that shockingly |arge nunber of
crimnals go unpuni shed thereby increasingly, encouraging
the crimnal and in the ultimte making justice suffer by
weakeni ng the systenmis creditability. The inposition of
appropriate punishment is the manner in which the Court
responds to the society’s cry for justice against the crininal
Justice denmands that Courts should inpose puni shnent
befitting the crime so that the Courts reflect public abhorrence
of the crinme. The Court must not only keep in viewthe rights
of the crimnal but also the rights of the victimof the crine
and the society at |arge while considering the inposition of
appropriate puni shnment.

Simlar view has al so been expressed in Ravji v. State of
Raj ast han (1996 (2) SCC 175). It has been held in the said
case that it is the nature and gravity of the crine but not the
crimnal, which are germane for consideration of appropriate
puni shment in a crimnal trial. The Court will be failing inits
duty if appropriate punishnment is not awarded for a crine
whi ch has been conmitted not only against the individua
victimbut al so against the society to which-the crimnal and
vi cti m bel ong. The puni shnent to be awarded for a crinme nust
not be irrelevant but it should conformto and be consi stent
with the atrocity and brutality with which the crime has been
perpetrated, the enormty of the crine warranting public
abhorrence and it should "respond to the society’ s cry for
justice against the crimnal". If for extrenely heinous crine of
nmurder perpetrated in a very brutal nmanner without any
provocation, nost deterrent punishnment is not given, the case
of deterrent punishment will loss its relevance. In State of MP
vs. Ghanshyam Si ngh (2003(8) SCC 13), Surjit Singh Vs.
Nahara Ram and Anr. (2004 (6) SCC 513) and State of MP.
Vs. Munna Choubey and Anr. (2005 (2) SCC 710) the position
was agai n hi ghlighted.

We find fromthe record that before | earned Additiona

Sessi ons Judge, Deesa an affidavit was filed by the sub

i nspector of Police that accused Pratapji was involved in |arge
nunber of cases and details of nine cases were given.

Similarly it was stated that the accused no.2 Jayantubha, who
was an acconplice of accused no.1 was al so involved in nine
cases. The trial court while dealing with the bail application
filed by the accused al so noted about the pendency of the
cases. It further appears that during pendency of the 'trial the
bail granted to accused Pratapji was cancelled for breach of
conditions inposed by the court for grant of bail. These
aspects do not appear to have been considered by the High
Court. It proceeded on factually erroneous prenises w thout
keeping in view correct principles relating to punishnment.

Above being the position we set aside the inpugned

judgrment of the High Court and remit the matter to the High
Court for a fresh hearing on the question of sentence,

uni nfl uenced by any observation made in these appeal s.

The appeals are allowed to the aforesaid extent.




