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CASE NO.:
Appeal (civil) 2332 of 2006

PETI TI ONER
Gl C BANK LTD.

RESPONDENT:
S| DCO LEATHERS LTD. & ORS

DATE OF JUDGVENT: 28/ 04/ 2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
(Arising out of S.L.P. (C) No.23360/2004)

S.B. SINHA, J :

Leave granted.

Interpretation of Sections 529 and 529- A" of the Conpanies Act, 1956

is involved in this appeal, which arises out of a judgment and order dated
4.8.2004 passed by the Hi gh Court of Judicature at Allahabad in Specia
Appeal No. 698 of 2002 affirm ng the judgnent and order dated 24.5.2002
passed by a | earned Singh Judge of the said Court.

The appel |l ant herein is a Banking Conpany. 'It, along with Industria
Fi nance Corporation of India (IFC ) and Industrial Devel opment Bank of
India (1DBl), advanced the follow ng amounts by way of | oan to Respondent
No.1 with a viewto give financial assistance to it in setting up a plant for
manuf acture of | eather boards:

a) | DBI Rupee Term Loans of Rs.193.2 | acs and
Foreign Currency loan of Italian Lira 1380900, 000.

b) | FCl Rupee Term Loans of Rs.196.74 | acs,
Central |nvestnent subsidy of Rs.25 | acs and Foreign
Currency | oan of DM 2127, 565.

C) I Cl Cl Rupee Term Loans of Rs.96.61 lacs and
Foreign Currency loan of Italian Lira 1380900, 000.

The Punjab National Bank (PNB) al so advanced a/'loan to the said
Respondent for providing working capital funds. The 1st Respondent, in
order to secure the anounts lent to it, created a first charge in favour of the
appel l ant along with other financial institutions, i.e., Respondent Nos.3
(I'FCl') and Respondent No.4 (1DBI) herein by way of equitabl e nortgage by
deposit of title deeds of its inmmovable property. A second charge was
created in favour of PNB by way of constructive delivery of title deeds
remai ning in deposit with Respondent No.3 herein, clearly indicating that
the charge in favour of the latter was subject and subservient to charges in
favour of IFCl, I1DBlI and 1CCl

On an application for winding up of the 1st Respondent nmde before

the H gh Court of Judicature at All ahabad, an order was passed on
16.12.1993 directing its w nding up whereupon an O ficial Liquidator was
appoi nted. The borrowing facilities of the said Respondent had been
termnated. A suit for recovery of the credited sumwas filed by the
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appel l ant along with the Respondent Nos.3 and 4 herein against the 1st
Respondent in the Hi gh court of Judicature at Bonbay, which was nunbered
as Suit No.2789/1995. The said suit was thereafter transferred to the Debt
Recovery Tribunal, Bonbay. Recovery proceedings are adnittedly pending

adj udi cati on.

The O ficial Liquidator was one of the defendants. Liberty was

granted by the Debt Recovery Tribunal to the appellant herein and the other
respondents to obtain permssion of the Conpany Court, i.e., Hi gh Court of
Judi cature at All ahabad to continue the prosecution of the said suit.

Ther eupon, an application under Section 446 of the Conpanies Act, 1956

was filed by the plaintiffs in the said suit stating that they were Secured
Creditors and had decided to remain outside the w nding up proceedi ngs
bei ng desirous of realizing the Security in the suit. The permission to
continue the proceedings in the said Suit No.2789/95 was granted by the

H gh Court of Judicature at Allahabad on 30.8.1995. |In the said suit,
however, the Respondent No.2 herein, PNB, was not inpleaded as a party.

PNB filed 'a Civil Suit in the Court of Civil Judge, Fatehpur (U P.) on
15. 10. 1998, whi ch was nunbered as Suit No.2/98, for recovery of noney
payable to it by the 1st Respondent.  In its plaint it was, inter alia, averred:

"That the defendant No.1 conmpany had secured

various other financial facilities fromthe Defendant
Nos. 4, 5 and 6 in whose favour the Defendant No.1

conpany had created Equitable nortgage as Collatera
Security by deposit of original title deeds in respect of

I and, building and plant and machi neries situated at
Village Kauriya, Tehsil Binkdi, District Fatehpur (U P.),
but, then the Defendant No.1 conpany agreed to secure

the second charge on the said nortgaged property in

favour of the plaintiff Bank, after the defendant Nos.4, 5
and 6 gave their consent to the effect that the title deeds
in respect of the aforesaid properties shall remain with
the Defendant No.4, for and on behalf of the Joint First
charge hol ders, viz. Defendant No.4, 5 and 6 and the said
title deeds shall also be retained by the Defendant 'No. 4,
as agents, for and on behalf of the plaintiff Bank 'as a
Second charge holder in respect of the aforesaid
properties.

XXX XXX XXX
12. That the said Charge of the Plaintiff Bank
regardi ng the grant of cash credit hypothecation |imt and
creation of Second Charge in respect of inmoveable
properties of the Defendant No.1 conpany in favour of

the Plaintiff Bank, was duly registered with the Registrar
of Companies (U. P.) at Kanpur, on the basis of

subm ssion of the Defendant No.1 conpany with the

Regi strar of Conpanies (U.P.) Kanpur."

It is, however, not in dispute that in the nmeantime the assets of the
Conpany were sold and the O ficial Liquidator, against the said assets,
received a sumof Rs.65,72,311/-. As on 31.10.2001, the Oficial Liquidator
had a sum of Rs.71,00,351/- available with himfor distribution to the
creditors of the Conmpany. An advertisenment was issued by the said Oficia
Li qui dat or being Notice in Form No. 63 prescribed under Rule 148(1) of the
Conpani es (Court) Rules, 1959, inter alia, stating:

"Any creditor so fails to submt his affidavit of

proof within the time limted as aforesaid will be
excluded fromthe benefit of any distribution of dividend
before the debt is proved or as the case nay be from
objecting to such distribution.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

15

Any creditor who has sent in his proof, if so

required by notice in witing fromthe Oficial Liquidator
shall either in person or by his advocate, attend the

i nvestigation of such debt or claimat such time and place
as shall be specified in such notice and shall produce
such further evidence of his debt or claimas may be
required."

In response to the said notice, the appellant herein [ odged a claim
stating as under:

S. No. Name of Secured Creditor Amount Cl ainmed To be di sbursed

1.6 paise
1. XX XX XX
2. I ClCl 26, 18, 44, 044. 00 41. 89, 506. 00

Al t hough, before us the factual aspect of the matter that Respondent

No. 2 was the second charge holder, whereas the appellant and I FCl and

IDBI were the first charge holders is not in dispute, we may, however, notice
that Respondent No.2, in-its letter dated 20.11.1989, addressed to the
appel | ant and Respondent Nos. 3 and 4 categorically stated:

"We, Punjab National Bank, hereby confirmthat

not wi t hst andi ng anything to the contrary contained in or
by virtue of the various securities created/to be created by
Ms. Sidco Leathers Ltd. (hereinafter referred to as the
Conpany) in favour of Punjab National Bank on the

i movabl e and novabl e properties (save and except

book debts) of the Conpany, the charges created to be
credited by the Company in favour of Punjab Nationa

Bank for its working capital facilities being Cash Credit
limt of Rs.80 lac and bills discounting of Rs.54 (Fifty
four lac only) shall be subject and subservient to the
charges created/to be created by the Conpany in favour
of :

(1)(a) rupee termloan of Rs.277.00 lac in
Participation with IDBI and ICICl to the
extent nentioned bel ow

IFCl \026 Rs.112.00 |ac

IDBI \026 Rs.110.00 I ac

ICICl \026 Rs. 55.00 | ac

XX XX XX

We further agree and confirmas foll ows:

i) We shall not be entitled to call upon
IFCI/IDBI/ICICl and other pari passu charge hol ders, \if

any, (hereinafter referred to as "the first charge holders’)
to exercise or enforce any of the rights under their
securities or otherw se.

ii) We shall not resort to any | egal proceedings for the
sal e of the nortgaged properties or for the exercise of our
any other right (a) against the Company unless \026 (a) we
exhaust our renmedies as a first charge hol ders on the
current assets of the Conpany, (b) we give to the first
charge hol ders a notice of mnimum period of 60 days of

our intention in this regard and (c) we obtain prior

witten approval of IFCI/IDBI/ICICI and other first

charge holders in this regard.
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i) We, in our capacity as a second charge hol der, take
steps to enforce the security for realization of our dues
consequent on default or breach commtted by the

Conpany after giving notice to and obtaining prior

approval of the first charge holders as at (ii) above, the
first charge holders, shall also be at liberty (but without
obligation) to call upon the Conmpany to repay forthwith
their respective |oans and advances as if they have

becorme due under their respective | oan docurments and

shall also be at liberty to exercise and/or all the right and
renedi es available to themas first nortgages or under

any law for the time being in force.™

In the Menmorandum of Entry, acting also on behal f of the Respondent
No. 1, the Bank stated:

" 2. The said Shri M Zafrulla stated that the
docunents of title, evidences, deeds and witings nore
particul arly described in the First Schedul e hereunder
witten (hereinafter called "the said deeds") in respect of
the Conpany’s all inmmovabl e properties situated at
Village Kl auriya Mistaquil, Tehsil Binki; District
Fatehpur in the State of Uttar Pradesh were deposited on
the 11th day of August, 1988 and further deposited by
way of constructive delivery on the 8th day of Novenber
1989 by the Conmpany with IFCl and I'FCI acting for

itself and as agent of

I ndustrial Devel opnent Bank of India

The Industrial Credit & | nvestnment
Cor poration of India Ltd.

in order to create security, by way of joint nortgage by
deposit of title deeds, on the Conpany’s all inmovable
properties together with the buildings and ot her
structures, fixed plant and machi nery, fixtures and
fittings, constructed or erected or installed thereon or to
be constructed, erected or installed thereon, for securing
the due repaynent, discharge and redenption by the
Conpany. "

It is not in dispute that the suit filed by Respondent No.2 has been

decreed; whereas the proceedi ngs before the Debt Recovery Tribunal (DRT)
initiated by the appellant and others is still pending. It is furthernore not in
di spute that the appellant along with Respondent Nos. 3 and 4 filed a

Conpany Application before the | earned Conpany Judge of 'the H gh Court

of Judicature at Allahabad, inter alia, praying for that their claimfor a sum

of Rs.4,56,06,736 as on 16.12.1993 shoul d be considered on pro-rata basis

and further prayed that the claimof PNB be excluded fromthe novable and

i movabl e assets of the Conpany.

By an order dated 9.1.2002, the first prayer of the appellant was

al l owed. However, as regards the second prayer, order was reserved. By an
order dated 24.5.2002, relying on or on the basis of the decision of this Court
in All ahabad Bank vs. Canara Bank & Anr. [AIR 2000 SC 1535] it was

hel d:

"The test in law, as energes fromthe aforesaid

di scussion is that where the secured creditors even if it
has first charge over nortgaged assets, in preference to
ot her secured creditors, having second charge over the
same assets, opts to prove his debts before Oficia
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Li qui dator and cl ai mdividend by joining w nding up
proceedi ngs, relinquishes his claimover the assets and
ranks equal to other secured creditors, including those
who have second charge over the assets and shall be
entitled to pro rata share out of the sale proceeds subject
to the claimof workmen to be determ ned as provided

under Section 529-A of the Conpani es Act, 1956.

| may add here that IFCl, I1DBl and ICICl had

given foreign currency loan and termloans to the

conpany (in liquidation) by connotation, the rate of
interest and |iquidated danmages were clained. Punjab
Nat i onal Bank had second charge over the fixed assets of
the conpany for working capital of Rs.134 |acs by

deposit of title deeds created by the conpany in favour of
Punj ab National Bank on 21st Novermber 1989 at | FCl

of fice. The second charge in favour of Punjab Nationa
Bank was subjectto first charge of IFCl, I1DBl and I1C Cl
It is adm'tted to the applicant that Punjab National Bank
m ght have first charge on the current assets of the
conpany but that claimof Punjab National Bank as

second charge hol der of Rs.1,32,22,539/- has to be
excluded and that the Punjab National Bank may get its
share out of the sale proceeds of current assets. Since the
applicants \026 | FCl and I DBl have joined the w nding up
proceedi ngs and have 'submitted proof of their debts
before the O ficial Liquidator, as hel'dabove, they shal
be taken to have giwven up their securities and thus they
can not claimany priority over the assets of Punjab

Nati onal Bank on the fixed assets."

An intra-court appeal known as Special Appeal thereagainst was filed

by the appellant before the Division Bench of the Hi gh Court. Having

regard to the provisions contained in Section 47 of the Provincial |nsolvency
Act, 1920, it was held that the appellant having opted to remain outside the
liquidation proceedi ngs by expressing its desire to/continue with its suit, in
respect of the second claimof beneficial right, Section 48 of the Transfer of
Property Act will have no application in the instant case. It was further
opined that in view of the term nol ogy used in Section 529-A of the

Conpani es Act, the right of Secured Creditors being a contingent right, the
appel l ant shall rank with unsecured creditors and has to take his dividend as
provi ded under Section 529(2) of the Act.

The Hi gh Court relying upon Allahabad Bank (supra) further held:

"The second cl ass of secured creditors are those

who cone under section 529(1)(b) read with proviso (c).
These are those who opt to stand outside the wi nding up

to realize their security. Section 19(19) of the RDB Act,
1993 pernits distribution to secured creditors only-in
accordance with Section 529-A of the Conpani es Act,

1956 which includes the creditors who stand outside the

wi ndi ng up. These secured creditors in certain

ci rcunst ances can cone before the Conpany Court and
claimpriority over all other creditors to realize the
anmounts out of other noneys lying in the Conpany

Court. This linmted priority is declared in Section 529-A
(1). It is however restricted only to the extent specified
in clause (b) of Section 529-A(1). The Canara Bank had
laid clainms against realizations by other creditors. The
Supreme Court found that it has not exercised its option
to remain outside the winding up proceedings and thus it
was held that the question of such claimcan be raised
only if the Canara Bank had stood outside the w nding up
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and had realized the amount and if it shows that out of

the anounts privately realized by it, some portion has

been rateably taken away by the |iquidator under sub-
clause (a) and (b) of the proviso to Section 529(1). It is
only then that it can claimthat it should be reinbursed at
the sanme | evel as a secured creditor with priority over the
realizations of other creditors lying the Tribunal."

On the aforenentioned findings, the said special appeal was
di smi ssed

M. Rajiv Shakdher, |earned Senior Counsel appearing on behal f of
the appell ant woul d submit that:

(i) The High Court msread and m sinterpreted the judgnment of

this Court in Al ahabad Bank (supra), as therein this Court was primarily
concerned with interpretati on of Section 446 of the Conpanies Act vis-‘-vis
the provisions of the Recovery of Debts Due to Banks and Fi nanci a
Institutions Act, 1993 ('RDB Act’, for short), i.e., as to whether for
instituti'ng or continuing proceedi ngs under RDB Act interference of the
Conpany Court was required under Section 446 thereof, as woul d appear
fromthe subsequent decision of this Court in Rajasthan State Financia
Corporation vs. Oficial Liquidator reported in (2005) 8 SCC 190. It
even failed to consider the observations nmade in paragraph 37 of judgnent
in Al l ahabad Bank (supra).

(ii) The High Court failed to appreciate the true and correct scope
and purport of Section 47 of the Provincial Insolvency Act, 1920 which
cones into play by reason of the provisions of Chapter V of the Companies
Act, 1956.

(iii) The High Court conmitted a serious error in relying upon Sub-
section (2) of Section 47 of the Provincial |Insolvency Act and ignoring the
ot her provisions thereof.

(iv) The first charge hol ders and second charge hol ders coul d not
have been equated having regard to the fact situation obtaining herein

(v) PNB, also having filed a claimbefore the Oficial Liquidator, it
shoul d not have been given any preferential treatmnent;

(vi) Ri ght of the Secured Creditor, in terms of Section 48 of the
Transfer of Property Act which is a specific provision dealing with the
priority agai nst nortgage and there being no such specific provision in the
Conpani es Act dealing with a simlar matter, does not get obliterated only
because the appellant responded to the public notice;

(vii) Section 48 of the transfer of Property Act would override the
provi sions of Section 529 of the Conpanies Act.

M. MT. Ceorge, |earned counsel appearing on behalf of Punjab
Nati onal Bank, on the other hand, would submt:

(a) Having regard to the fact that Section 529-A of the Conpanies

Act provides for a non-obstante clause and no distinction having been made
therein as regard the priority over the clai manongst the secured creditors
inter se, the Appellant cannot have a priority over the claimof the Second
Respondent .

(b) Provi so appended to sub-section (1) of Section 529 of the
Conpani es Act and Section 529- A havi ng been enacted by the Parliament
subsequent to the enactnent of the Transfer of Property Act, Section 48
t hereof nust be held to be subservient thereto.

(c) The claimof the Appellant shall rank pari passu only with al
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ot her secured creditors and, thus, it cannot claima preferential right over
ot her secured creditors.

(d) Section 47 of the Provincial |Insolvency Act shall apply to the
instant case in terms whereof the Appellant had three options:

(i) He can realize his security and if there is something left due to
him then cone and prove its claimfor the bal ance; or

(ii) He has to give up his security and to cone into |iquidation
ranking with other creditors and take share in the distribution of the
di vi dends; or

(iii) To value his security and to cone into |iquidation and prove for
any dues that according to himrenmain outstanding in respect of his debt on
the val uati on of his security.

Havi ng regard to the fact that the Appellant had not exercised his
optioniinregard tothe sanme, its claimwas extinguished.

The | earned counsel appearing on behal f of the Oficial Liquidator
submitted that having regard to the provisions of sub-section (2) of Section
47 of the Provincial I'nsolvency Act, the Appellant would be deenmed to have
relinquished its rights.

The questions therefor which arise for our consideration are:

(a) Whet her significance is lost in respect of inter se
right of priority between two sets of secured

creditors in view of Section 529-A of the

Conpani es Act?

(b) Whet her Section 48 of the Transfer of Property
Act stands over-ridden by Section 529-A of the
Conpani es Act .

(c) Whet her the Appellant can be said to have
relinquished his right to claimas a secured creditor
as it had not opted in ternms of Section 47 of the
Provi nci al |1nsol vency Act.

Sone | egal propositions, which are not in controversy, may al so be
noticed at this stage.

There are two categories of secured creditors, namely, (i) those who
are desirous of going before the Conmpany Court ‘and; (ii) those who stand
out side the wi nding up proceeding.

Cor por at e i nsol vency procedures serve a variety of functions which
i nclude collective execution by unsecured creditors, facilitation of corporate
rescue and the enforcement of security which would include certain public
goal s as for exanple, corporate norality. In an insolvency proceeding, the
fundanental questions, which go to the root of the procedure, are:

(1) whi ch parties are invol ved,
(ii) whi ch assets are to be included; and
(iii) how proceedi ngs are to be funded.

Li qui dati on proceedi ng although is a collective enforcenent
nmechani sm for the benefit of unsecured creditors, the question which
invariably arises is what would be the neaning of the asset of the conpany
in the Indian context. For the said purpose, the court has to be bear in mnd
that the liquidation is also the occasion for the ternmi nation of the conpany’s
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affairs. Assets of the conpany woul d include debentures hol der assets, free
hol d assets and sonetines floating assets.

Applying pari passu principles, creditors’ claimare to be treated ali ke,
a single point of tine at which the assets are liable to be quantified nmust be
pi npoi nted, but then, subsequent events are also required to be consi dered.

For those who desire to go before the Conpany Court for dividend by
relinquishing their security, in accordance with the |Insolvency Rul es,
Section 529 of the Conpanies Act would be attracted.

The rel evant portion of Section 47 of the Provincial Insolvency Act
reads as under:

"47. Secured creditors.-(1) where a secured creditor
realises his security, he nmay prove for the bal ance due to
him after deducting the net amount realized.

(2) Where a secured creditor relinquishes his security for
the general bhenefit of the creditors, he may prove for his
whol e debt.

(3) Were a secured creditor does not either realise or
relinquish his security, he shall, before being entitled to
have his debt entered in the Schedule, state in his proof
the particulars of 'his security and the value at which he
assesses it and shall be entitled to receive a dividend only
in respect of the balance due to himafter deducting the

val ue so assessed.

(4) \005
(5) \005

(6) Where a secured creditor does not comply with the
provision of this section, he shall be excluded from al
shares in any dividend."

The second class of the secured creditors are those who cone under
Section 529-A (1)(b) of the Conpanies Act, i.e., those who opt to stand
outside the winding up to realize their security. They also'can, in certain
ci rcunst ances, go before the Conmpany Court.

In All ahabad Bank (supra), Jagannadha Rao, J., referring to the
Tiwari Conmittee Report, 1981 as regard fram ng of the Recovery of Debts
due to Banks and Financial Institutions Act, 1993 Act (for short "RDB
Act"), stated the law in the follow ng termns:

"Even in regard to "priorities"” anong creditors, the said
Committee stated in Annexure | as foll ows:

"The Adjudication Oficer will have such
power to distribute the sale proceeds to the
banks and financial institutions being
secured creditors, in accordance with inter
se agreenent/arrangenent between them

and to the other persons entitled thereto in
accordance with the priorities in the law "

The above reconmendations as to working out "priorities” have now

been brought into the Act with greater clarity under Section 19(19) as
substituted by Ordinance 1 of 2000, inter alia, whereof Priorities, so far as
the anobunts realized under the RDB Act are concerned, are to be worked out
only by the Tribunal under the RDB Act. Section 19(19) of the RDB Act

reads as foll ows:
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"19. (19) Were a certificate of recovery is issued against
a conpany regi stered under the Conpani es Act, 1956,

the Tribunal may order the sale proceeds of such

conpany to be distributed among its secured creditors in
accordance with the provisions of Section 529-A of the
Conpani es Act, 1956 and to pay the surplus, if any, to

the conmpany." (Enphasi s suppl i ed)

Section 19(19) is clearly inconsistent with Section

446 and ot her provisions of the Conmpanies Act. Only
Section 529-A is attracted to the proceedi ngs before the
Tri bunal . Thus, on questions of adjudication, execution
and working out priorities, the special provisions made in
the RDB Act have to be applied."

In that case, this Court was not called upon to decide the question as
to whether having regard to the provisions contained in Section 529-A of the
Conpani es 'Act -t hose who stand outside the wi nding up proceedings wl|
have to proceed with the proceedings initiated by them Therein, the court
was concerned with the interpretation of Section 446 of the Conpanies Act,
1956 vis-‘-vis the provisionsof the RDB Act, nanely, as to whether for
instituting or continuing proceedi ngs thereunder, perm ssion of the Conpany
Court was required to be obtained. Having regard to the finding that the
RDB Act was a special statute enacted by the Parlianment nuch after the
Conpani es Act cane into force, it was opined that no perm ssion was
requi red since the Debt Recovery Tribunal had exclusive jurisdiction with
respect to matters concerning recovery of dues by banks and financia
institutions.

This | egal position was considered by a Bench of this Court in
Raj ast han State Financial Corpn. & Anr. v. Oficial Liquidator & Anr.
[ (2005) 8 SCC 190] wherein one of us (Bal asubramanyan; J.) was a
menber . It was stated:

"In Al ahabad Bank v. Canara Bank the
qguestion of jurisdiction of the Debts Recovery
Tri bunal under the Recovery of Debts Due to
Banks and Fi nancial Institutions Act, 1993, vis-‘-
vis the Conmpany Court arose for decision. This
Court held that even where a w nding-up petition
i s pending, or a w nding-up order has been passed
agai nst the debtor conpany, the adjudication of
liability and execution of the certificate in respect
of debts payable to banks and financial institutions,
are respectively within the exclusive jurisdiction of
the Debts Recovery Tribunal and the Recovery
O ficer under that Act and in such a case, the
Conpany Court’s jurisdiction under Sections 442,
537 and 446 of the Conpani es Act stood ousted.
Hence, no | eave of the Conmpany Court was
necessary for initiating proceedi ngs under the
Recovery of Debts Act. Even the priorities anong
various creditors, could be decided only by the
Debts Recovery Tribunal in accordance with
Section 19(19) of the Recovery of Debts Act read
with Section 529-A of the Conpanies Act and in
no ot her manner. The Court took into account the
fact that the Recovery of Debts Due to Banks and
Fi nancial Institutions Act, 1993 was a | egislation
subsequent in point of time to the introduction of
Section 529-A of the Conpani es Act by Act 35 of
1985 and it had overriding effect. But it noticed
that by virtue of Section 19(19) of the Recovery of
Debts Act, the priorities anong various creditors
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had to be decided by the Recovery Tribunal only

in ternms of Section 529-A of the Conpanies Act

and Section 19(19) did not give priority to all
secured creditors. Hence, it was necessary to
identify the limted class of secured creditors who
have priority over all others in accordance with
Section 529-A of the Conpanies Act. The Court

al so held that the occasion for a claimby a secured
creditor against the realisation by other creditors of
the debtor under Section 529-A read with proviso
(c) to Section 529(1) of the Companies Act could
arise before the Debts Recovery Tribunal only if
the creditor concerned had stood outside the

wi ndi ng up and realised anounts and if it is shown
that out of the ampunts privately realised by it,
sone portion had been rateably taken away by the

Li qui dat or under clauses (a) and (b) of the proviso
to Section 529(1). The Court has not held that
Section 529-A of the Conpanies Act will have no
applicati'on’in a case where a proceedi ng under the
Recovery of Debts Act has been set in notion by a
financial institution. The Court there was
essentially dealing with the jurisdiction of the
Debts Recovery Tribunal in the face of Sections
442, 537 and 466 of the Companies Act."

Al | ahabad Bank (supra), therefore, is not an authority for the
proposition that in terns of Section 529-A of the Conpanies Act the
di stinction between two cl asses of secured creditors does no | onger survive.
The Hi gh Court, thus, in our considered opinion, was not correct in that
behal f.

In fact in Allahabad Bank (supra), it was categorically held that the
Adj udi cation Oficer would have such powers to distribute the sale proceeds
to the banks and financial institutions, being secured creditors, in accordance
with inter se agreenent/ arrangenent between them and to the other persons
entitled thereto in accordance with the priority in/l aw

Section 529-A of the Conpanies Act no doubt contains a non-obstante
cl ause but in construing the provisions thereof, it is necessary to determ ne
the purport and object for which the same was enact ed.

In terns of Section 529 of the Conpanies Act, as it stood prior to its
amendnment, the dues of the workmen were not treated pari passu with the
secured creditors as a result whereof innunerable instances cane-to the
noti ce of the court that the workers may not get anything after di scharging
the debts of the secured creditors. It is only with a viewto bring the
wor kman’ s dues pari passu with the secured creditors, Section 529-A was
enact ed.

The non-obstante nature of a provision although nay be of wi de
anplitude, the interpretative process thereof nust be kept confined to the
| egi slative policy. Only because the dues of the worknen and the debt due
to the secured creditors are treated pari passu with each other, the same by
itself, in our considered view, would not |lead to the conclusion that the
concept of inter se priorities anongst the secured creditors had thereby been
i ntended to be given a total go-by.

A non-obstante cl ause must be given effect to, to the extent the
Parliament intended and not beyond the sarne.

Section 529-A of the Conpanies Act does not ex facie contain a
provision (on the aspect of priority) anongst the secured creditors and,
hence, it would not be proper to read thereinto things, which the Parlianment
did not conprehend. The subject of nortgage, apart from having been dealt
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with under the common | aw, is governed by the provisions of the Transfer of
Property Act. It is also governed by the terns of the contract.

The Punjab National Bank granted | oan to the 1st Respondent herein
knowing fully well that, over the assets of the nortgagor, the Appellant held
the first charge. 1t in no uncertain terns stated that the charges created by
reason of the | oan agreenment entered into by and between itself and the 1st
Respondent was subservient to the charges of the appellant as also the
Respondent Nos. 3 and 4. The admission of the PNB in this behalf is
absolutely clear and explicit. Even in the suit filed by it for recovery of the
nort gage noney as agai nst the 1st Respondent, it not only in no uncertain
terns stated that the Appellant and Respondent Nos. 3 and 4 herein were the
first charge holders in respect of nobvable and i nmovabl e properties of the
1st Respondent, but its prayers in regard thereto were also |imted, as would
appear from prayer (f) made in the suit.

Wi | e enacting a statute, the Parlianment cannot be presumed to have
taken away a right in- property. ‘Rght to property is a constitutional right.
Right to recover the noney |lent by enforcing a nortgage would al so be a
right to enforce an interest in the property. The provisions of the Transfer of
Property Act provide for different types of charges. In terns of Section 48
of the Transfer of Property Act claimof the first charge hol der shall prevai
over the claimof the second charge holder and in a given case where the
debts due to both, the first charge hol der and the second charge holder, are to
be realized fromthe property belonging to the nortgagor, the first charge
hol der will have to be repaid first. There is no dispute as regards the said
| egal position.

Such a val uable right, having regard to the [ egal position as obtaining
in conmon | aw as al so under the provisions of the Transfer of Property Act,
must be deened to have been known to the Parlianent. Thus, while
enacting the Conpanies Act, the Parlianent cannot be held to have intended
to deprive the first charge holder of 'the said right. Such a valuable right,
therefore, nust be held to have been kept preserved. [See Wrknen of Ms
Fi restone Tyre and Rubber Co. of India (P.) Ltd. vs. Managenent &
Os. (1973) 1 SCC 813]

If the Parlianent while anmending the provisions of the Conpani es Act
i ntended to take away such a valuable right of the first charge hol der, we see
no reason why it could not have stated so explicitly. Deprivation of |ega
right existing in favour of a person cannot be presuned in construing the
statute. It is in fact the other way round and thus, a contrary presunption
shal | have to be raised

Section 529(1)(c) of the Conpani es Act speaks about the respective
rights of the secured creditors which would nean the respective rights of
secured creditors vis-‘-vis unsecured creditors. It does not envisage
respective rights anmpongst the secured creditors. Merely because Section 529
does not specifically provide for the rights of priorities over the nortgaged
assets, that, in our opinion, would not nmean that the provisions of Section 48
of the Transfer of Property Act in relation to a conpany, which has
undergone liquidation, shall stand obliterated.

If we were to accept that inter se priority of secured creditors gets
obliterated by nerely responding to a public notice wherein it i's specifically
stated that on his failure to do so, he will be excluded fromthe benefits of
the Dividends that nay be distributed by the O ficial Liquidator, the same
woul d | ead to deprivation of the secured creditor of his right over the
security and would bring himat par with an unsecured creditor. The |ogica
sequi tor of such an inference would be that even unsecured creditors woul d
be placed at par with the secured creditors. This could not have been the
i ntendnment of the | egislation

The provisions of the Conpanies Act may be a special statute but if
the special statute does not contain any specific provision dealing with the
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contractual and other statutory rights between different kinds of the secured
creditors, the specific provisions contained in the general statute shal
prevail .

In Maru Ramvs. Union of India and Ot hers [(1981) 1 SCC 107],
this Court distinguished between a specific provision and a special |aw
hol ding that a specific provision dealing with a particular situation would
override even a special law, which is inconsistent therewth.

Section 9 of the Conpanies Act only states that provisions thereof

woul d override the Menorandumor Articles of Association of the conpany

or any other agreement executed or resolution passed by the conpany.

There does not exist any provision in the Conpani es Act which provides

that the provisions of Section 48 of the Transfer of Property Act woul d not

be applicable in relation to the affairs of a conmpany. Unless, expressly or by
necessary inplication, such a provision contrary to or inconsistent therewith
carrying a different intent can be found in the Conpanies Act, Section 48 of
the Transfer of Property Act, cannot be held to be inapplicable.

Section 48 of the Transfer of Property Act reads as under:

"48. Priority of rights created by transfer \026 Were

person purports to create by transfer at different tines
rights in or over the same i movabl e property, and such
rights cannot all exi'st or be exercised to their full extent
together, each later created right shall, in-the absence of a
speci al contract or reservation binding the earlier
transferees, be subject to the rights previously created.”

The said provision, as noticed hereinbefore, deals with a specific
situation. The exceptions to the provisions of Section 48 are as under

(i) where parties execute a Registered Deed at any point in tinme which is
subsequent to a prior but an unregistered deed. This is also subject to the
doctrine of notice, i.e., that parties to the Registered Deed executed after the
Unregi stered Deed did not have notice of the sane;

(ii) where there are exceptions carved out by a statute \026 for exanple,
Section 98 of the Bengal Tenancy Act.

(iii) a nortgage executed on the directions of the Court to preserve a
property;

(iv) where a 'salvage lien' is created, i.e., where lien is created for noneys
advanced for the purposes of saving the property from destruction or
forfeiture. The salvage lien is confined in English Lawto maritime |ien

In Mulla’s Transfer of Property Act, 9th edition, page 346-347, it is
st at ed:

"Again, when a court for the purpose of preserving
the property in suit, directs the receiver to execute a
nortgage, it has jurisdiction to order that the nortgage
shal | take precedence over prior charges. This is an
application of the equity which gives salvage liens, ie
liens for noney advanced for the purpose of saving the
property fromdestruction of forfeiture, priority over al
their encunbrances. Wth regard to such liens the
general rule is reversed and they are entitled to priority in
inverse order to their dates. Salvage liens are confined in
English lawto naritime liens. A salvage lien was
clainmed in an old Calcutta case in respect of an advance
made for the purpose of carrying on an indigo factory,
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and again in another case in respect of an advance nade
to enable the nortgagor to pay the rent of the prenises
nortgaged, but in both cases the claimwas repelled.

The lien of a co-sharer for owelty nbney on
partition is entitled to precedence over prior nortgages of
property allotted to the co-sharer who is liable to pay
owelty."

Section 47 of the Provincial Insolvency Act is attracted by virtue of
Section 529(1) of the Conpanies Act. Sub-section (2) of Section 47 would
becorme applicable where a secured creditor voluntarily relinquishes his
security for the general ‘benefit of the creditors.

The expression "relinquish" has a different connotation. In P
Ramanat ha Ai yar’s Advanced Law Lexicon at page 4047, it is stated:

"Rel i nqui sh: To give over possession or control of; to
| eave of f."

It envisages a conscious act, i.e., an act where a person was aware of
his right and then relinquishes the same. The sane nust be for the genera
benefit of the creditors.. H's action nmust lead to a conclusion that he, for one
reason or the other, intended to stand in the queue for receiving noney owed
to him It, however, does not stand obliterated only by the filing of an
affidavit or proof of claimwith the official |liquidator. Such a claimhad
been filed pursuant to a notice issued by the official liquidator. If the
creditor does not respond to the said notice, he would not be in a position to
bring to the notice of the official |iquidator, the existence of his right.

Sub-section (3) of Section 47 clearly envisages the position where he
does not either realise or relinquish his security. He, in such a situation, may
state in his Affidavit of Proof, the particulars of the security and val ue at
whi ch he assesses the sane. The consequences therefor would ensue. If the
Oficial Receiver proceeds to sell the security, the Court first has to pay the
anmount at which the security was valued to the secured creditor out of the
sal e proceeds.

I n Mahi ndra and Mahindra Ltd. v. Union of India & Anr. [(1979)
2 SCC 529], it was stated:

"\ 005That has to be determined on an interpretation of
Section 13(2) in the light of the context or setting in
which it occurs and having regard to the object and
purpose of its enactrment. Now, one thing is clear that the
power conferred under Section 13(2) is a corrective or
rectificatory power and it is conferred in terns of w dest
anplitude. \005It is left to the discretion of the

Conmi ssi on whet her the power should be exercised in a
given case and if so, to what extent. But it must be
remenbered that this discretion being a judicial or in any
event a quasi judicial discretion, cannot be "arbitrary,
vague or fanciful”™ : it nust be guided by rel evant
considerations. It is not possible to enunerate
exhaustively the various rel evant considerati ons which

may legitimately weigh with the Commission in

exercising its discretion, nor would it be prudent or wise
to do so, since the teeming multiplicity of circunmstances
and situations which may arise fromtine to tine in this
kal ei doscopi ¢ world cannot be cast in any definite or
rigid mould or be inprisoned in any strait-jacket
formul a\ 005"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of

15

The question canme up for consideration before a | earned Single Judge
of Karnataka H gh Court in State Bank of Mysore v. Oficial Liquidator
& Ors. [1985 (58) Company Cases 609], wherein the |law was stated in the
foll owi ng ternmns:

"It will be thus plain that what section 47 provides

is only for the benefit of the nortgagee and not to his
detriment. He can follow any one of the three procedures
suggested in the section. In this case, | do not think it can
be validly argued that the nortgagee has relinquished his
security. Exhibit B-1 makes it clear that he had no
objection if the property is sold free of nortgage but a
lien is kept in so far as the value he had assessed is
concerned and is preferentially paid out of the sale
proceeds. There are no words in Exhibit B-1 which
warrant any concl usi on that the nortgagee had

relinqui shed his security\005

In fact, sub-section (3) of section 47 |ends support

to this nethod of paynent to the nortgagee. |If the

of ficial receiver proceeds to sell the security, the court
first has to pay the ampunt at which the security was

val ued to the secured creditor out of the sale proceeds.
VWhat ever may be the position in regard to the bal ance, in
so far as the value of 'his assessnent is concerned, he can
be preferentially paid out of the sale proceeds.

If the sale was valid, | fail to see how the

nort gagee coul d be deprived of his security, particularly
when he had not relinquished. ~The property was sold

with a clear understanding that the nortgagee wll be
paid firmfromthe sale proceeds. This node of
realization of security is not, in my view,  derogatory
either to section 47 or to section 59 of the Act."

It was further held:

"\ 005Sub-s. (3) of s. 47 of the Act does not cone in

the way of the official |iquidator entertaining the
application of the bank for payment of secured |oans in
accordance with the hypothecati on agreement and t he

nortgage by deposit of title deeds, as proved by the bank

In the result, the bank is entitled to realize that amunt on
a preferential basis as a secured creditor notw thstanding

the fact that it filed the affidavit indicating that it stands
within |iquidation but subject to the reservation of its
security being continued."

A Division bench of the Gujarat Hi gh Court “in GQujarat Steel Tube
Enpl oyees Union & Anr. v. O L. of Gujarat Steel Tubes Ltd. & Os.
[ di sposed of on 9.1.2006], held:

"\ 005 The Court is also of the viewthat sinply because the
secured creditors participate in the sale proceedi ngs
undertaken by the Court and they al so becane the

menbers of the Sale Commttee constituted pursuant to

the directions issued by the Court does not mean that

they have exercised their option of remaining outside the
wi ndi ng up and they have relinquished their security. As

a matter of fact, relinquishnment of security by the secured
creditors require a positive action on the part of the
secured creditors. They have never stated in any of the
proceedi ngs that they are relinquishing their securities.
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On the contrary, they have made it clear that they remain
outside the winding up and they participate in the sale
proceeds only with a viewto facilitate the sal e proceeds
so as to get the auction proceedi ngs conpl eted as

expedi tiously as possible. There is also substance in the
say of the secured creditors that as soon as the assets of
the conpanies are sold and realization is taken place,
their securities are converted fromthe specified assets
into cash and they have equal right in cash which is
real i zed on sale of the assets of the Conpany in

[ i qui dati on\ 005"

We agree with the said view

For the aforesaid reasons, we are of the view that the Hi gh Court has

over| ooked salient aspects of the provisions of the relevant Acts including
that of the Provincial Insolvency Act. Hence, the inpugned judgnent

cannot be sustained. It is set aside accordingly. The appeal is allowed. The
1st Respondent shall bear the costs of the Appellant throughout.




