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These appeal s from various judgnents and orders
of the Hi gh Court of Judicature at Allahabad arise out of
the same factual matrix and rai se a common question of
law viz., how are the rights of the nortgagors and the
nort gagees of the suit |and affected by the provisions of
the U. P. Zam ndari Abolition and Land Reforns Act?

The search for the answer to the question takes us

back a century and a quarter and obliges us to exam ne
the nature of the tenure under different Acts. The

undi sputed facts giving rise to the above question lie in a
narrow conpass. The object of controversy is certain
plots of land in village Chaura Kal an, Tal uka Konrh

Par gana Bhadohi, District Varanasi of the State of U P.
(hereinafter referred to in this judgnment as, 'the suit
land’). In 1923 one Ram Nath Singh, who was said to be
sub-proprietor, granted the suit |land as ’Krishnarpan' to
one Prayag Dutt Tiwari who passed away in 1947 | eaving
behind himhis L.Rs. Respondent Nos.5 to 10, who
(hereinafter referred to as 'the nortgagors’) executed
usufructuary nortgage in favour of Thakur Prasad and
Shitla Prasad (Appellants in CGvil Appeal Nos.865-866 of
1984 - hereinafter referred to as 'the nortgagees’) on
Noverber 3, 1947. The nortgagors sold the suit land in
different bits. They sold 1/6th share in favour of the
nort gagees and 1/6th share to Jadunath (respondent in
Cvil Appeal No.866 of 1984). The renmining 2/3rd share
in the suit Iand was sold under two sal e deeds in favour
of Raj Karan (appellant in Cvil Appeal No.868 of 1984).
On Cctober 7, 1960, Raj Karan, who had entered into

shoes of the nortgagors (hereinafter referred to as such-in
this judgnment) filed the suit, out of which these appeals
arose, for ejectnent of Thakur Prasad and Shitla Prasad
(nmortgagees) by depositing the nortgage noney. The

suit could not proceed due to the issuance of Notification
of consolidation in the said village. The case was,
however, tried under Section 9 of the U P.Consolidation

of Hol di ngs Act by the Consolidation Oficer who

di smssed the suit. On appeal by Raj Karan, the

Settlement Officer decreed the suit on August 12, 1965.
The nortgagees filed revision before the Deputy Director
of Consolidation who all owed the revision petition and
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restored the order of the Settlenent Oficer

(Consolidation) on Decenber 21, 1965. The said order

was i nmpugned in wit petitions before the H gh Court of

Judi cature at Allahabad by different parties. Fromthe

judgrments and orders of the Hi gh Court the above

appeal s canme to be filed in this Court by special |eave.
M. E. C Agarwal a, the |earned counsel appearing

for the appellants - nortgagees contended as foll ows: the

Deputy Director of Consolidation found that the suit |and

was donated by the sub-proprietor, Ram Nath Singh, in

favour of Prayag Dutt Tiwari which was not disturbed by

the Maharaja of Banaras after purchasing the vill age;

Prayag Dutt Tiwari and hi's successors continued in

possession for nore than fifty years and thus acquired the

status of an owner under Section 158 of the

N. W Provi nces Tenancy Act of 1901 (later terned as the

Agra Tenancy Act - -for short, 'the Agra Act’); under

Section 6 of the Utar Pradesh Zam ndari Abolition and

Land Reforns Act, 1950 (for short, 'the Z A Act’), the

rights of a nortgagor had cone to an end and he becane

entitled to recover the nortgage amount as a sinple

nort gagee; however, Section 14(2) conferred the right of

owner shi p/ bhum dar on-such a nortgagor who held | and

as 'Sir’ or under 'Khudkasht’ on the date of the nortgage

but the suit |and was not so held and sone ot her

nort gagees were in possession so it could not have been

under the Khudkasht of the nortgagors on the rel evant

date as such their right got extinguished; the nortgagees

woul d have becomnme hereditary tenant, had they deposited

five times the rent but they failed to do soand therefore

Gaon Sabha becane entitled to eject them under Section

209 within three years fromthe date of the vesting in

view of Section 210 of the Z. A Act and Rul e 338 of the

U. P. Zami ndari Rules read with Appendix LI'T (Item 30)

but no suit was brought by Gaon Sabha till date and so

they had becone sirdar or asam and would be deened to

be a tenant fromyear to year; even assuming the

nort gagors becone bhum dar, they could not evict the

nortgagees after the linmtation of three years as they

perfected their title by adverse possession; in the witten

submi ssion it is added that the nortgagors, not having

acquired the right under Section 14(2)(a), had no right to

bring the suit for eviction

M. V. K S. Chaudhary, the | earned senior counse

appearing for the nortgagors, argued that: in the

Namanzuri village, the nortgagors could not claimany

ri ght under Section 158 of the Agra Act; by the 1954

Notification the Z A Act was applied to the suit |and

village duly deleting Sections 4 to 112 thereof the

nort gagees were entitled only to nortgage noney which

was al ready deposited in the court; even in the sale deed

obt ai ned by nortgagees the position of the nortgagors as

bhum dars was accepted which could not be permitted to

be deni ed now, the nortgagors becane bhum dars under

Section 130 and under Section 133 of the Z. A Act the

nort gagees becane asams so the suit for ejectnent of

the nortgagees was required to be decreed; Raj Karan

and others were given possession of the suit |land by the

Consolidation Oficer accepting themas bhum dars and

the nortgagees’ possession was confined only to the 1/6th

share which they had purchased; they could not deprive

the nortgagors of their |and.

It is a coompbn ground that the suit |and fornmed

part of erstwhile Banaras State before its nerger in the

State of U. P. on January 26, 1950. The Maharaj a of
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Banaras was the absolute owner of the Banaras State
which, it was stated, was forned out of Banaras famly
Domain in 1911-1912. In the Banaras State there were

two types of villages called (i) Manzuri villages and (ii)
Namanzuri villages. Were a village was granted by the
Maharaja to an internediary, it was terned as 'Manzuri’
village; the other villages in respect of which no grant
was nmade by himwere referred to as 'Namanzuri

vil | ages.

We have perused a copy of the English translation

of Dastur-e-Dehi (also known as "Wajibularz’) of village
Chaura Kal an, a ' Manzuri’ village, which was auctioned

to the Governnent Tal uka Konrh pargana Bhadoh

district Mrzapur, relating to year 1281 F. Section 1
thereof says that the village, Abad-2 is of 'Nananzuri
category; in regard to which it was specified that the
owner and zam ndar was Mahar aj a Sahab Bahadur

Kashi Naresh and that the tenants of the village were
entitled to cultivate with a right to transfer their tenancy
in accordance with the customof that locality with the
exception-of a sub-tenant-shikim asani. The Settl enent

O ficer on the basis of village record of 1281F (1873-74)
and settlenment of 1230 Fasli (1911-12) found that the
village in which the suit |and was situate, was a
Namanzuri village. ‘W, ‘therefore, proceed on that basis.
The Z. A Act was enacted in 1950 but it was nade
applicable to different areas of the State of U P. in stages
- first by notification i ssued on June 30, 1953 (referred to
as 'the 1953 Notification’) to certain areas of the State
and then on July 1, 1954 (referred to as, 'the 1954
Notification') to the estates owned by the State in those
areas. W shall now consider how the Notifications - the
1953 or the 1954 - would operate in regard to the suit
land village. First, we shall refer to the provisions of
Sections 1 and 2 of the Z. A Act which are rel evant here.
Section 1 deals with short title, extent and

comencenment of the Act; it has three sub-sections.
Sub-section (1) of Section 1 speaks of the title of the
Z. A. Act and sub-section (2) excludes certain areas from
the operation of the Act but now we are not concerned
with those areas; sub-section (3) which is material reads
as under

"It shall cone into force at once except in

the areas nentioned in clauses (a) to (f) of

sub-section (1) of Section 2 where it shall

subj ect to any exception or nodification

under sub-section (1) of Section 2, cone

into force on such date as the State

Government may by notification in the

Gazette appoint, and different dates may be

appointed for different areas and different

provisions of this Act."

The substance of the above provisions is that the Act
shall come into force at once (January 26, 1951) and that
the State Governnent nay apply the whole or any
provision of the Z A Act, subject to any exception or
nodi fication as may be required to the areas nentioned
in clauses (a) to (f) of sub-section (1) of Section 2; it is
also clarified that different dates may be appointed for
different areas and different provisions of that Act.
Section 2 which speaks of nodification of the Act

and its application to areas or estates specified

t hereunder, may be quoted

"Modi fication of the Act in its application
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to certain areas - (1) The State Governnent
may by notification in the Gazette apply the
whol e or any provision of this Act to any of
the followi ng areas or estates subject to such
exceptions or nodifications, not affecting

the substance, as the circunstances of the
case may require --

(a) XXX XXX XXX
(b) any estates or parts thereof owned by the

Central Governnent, State Gover nnment
or any local authority,

(c) XXX XXX XXX
(d) Par gana Kaswar Raja of Banar as
District,

(e) any area which, on the 30th day of

Novemnber, 1949, was includedin --

(i) Banaras State as defined in the

Banaras State (Adm nistration)

Order, 1949,

(ii)and (iii) xxx XXX XXX
* % % * k% * % %

[(ee)] XXX XXX XXX
(f) XXX XXX XXX

Provided that, when this Act or its

provi sions are so extended to such areas or
estates, with or wi thout exceptions or

nodi fications, so nuch of any Act or

Regul ation in force therein as is inconsistent
with this Act or the provisions so extended

or with any nodifications nmade therein,

shal | be deened to have been repealed :

[Provided further that a notification
under this sub-section in respect of any
estate or part thereof owned by the Centra
CGovernment shall not issue except in
consul tation with such Government]."

It is seen that under Section 2(1), the State

CGovernment is enpowered to apply the whole or any
provision of the Z. A Act to the areas or estates
enunerated in clauses (a) to (f) thereof. Wth reference
to each of these clauses the footnotes specify the
anplitude of the application of the Z. A Act. Here it wll
be apt to read the relevant part of the 1953 Notification
by which the Z. A, Act was applied to former Banaras

State.

" PART A

Application of U P.Act | of 1951
as anended by U. P. Act XVl of 1953

NOTI FI CATI ON
No. 1830/ 1-A - 1060-53
Dat ed Lucknow, June 30, 1953.
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In exercise of the powers conferred by
sub-clause (i) of clause (e) of sub-section
(1) of Section 2 of the Utar Pradesh
Zam ndari Abolition and Land Refornms Act,

1950 (U.P.Act | of 1951), as anmended by the
Uttar Pradesh Zam ndari Abolition and Land
Ref orns (Anmendnent) Act, 1951 (U.P. Act

XVl of 1953), (hereinafter referred to as the
said Act), The CGovernor of Uttar Pradesh is
pl eased to direct that the said Act shal
apply, subject to the nodifications and
amendments specified in the schedul e hereto
annexed to the territories of the fornmer
Banaras State as defined in the Banaras

State (Adm nistration) Oder, 1949, except
the areas included on the date of this
notification in a nmunicipality or notified
area, under the provisions of the UP

Muni ci pal i'ti es Act, 1916, or a town area
under the provisions of the U P. Town Areas
Act, 1914. The Governor is further pleased
to order under sub-section (3) of section 1 of
the said Act that this Act, shall come into
force in the aforesaid territories with effect
fromthe date of this notification

SCHEDULE
Sl. Section of
No. The Uttar
Pr adesh
Zam ndar i Extent of nodification or anendnent
Abolition
and Land
Ref or ns
Act, 1950
1 2 3
1 2 In sub-section (1) of Section 2 onmit clauses (a),

(e) and (f).

By this Notification, the Z. A Act, subject-to the

nodi ficati ons and amendnents specified in the schedul e,
was applied to the former Banaras State as defined in the
Banaras State (Admi nistration) Order, 1949 except to the
areas nmentioned therein which are not material here. ‘A
perusal of the schedul e shows that fromthe cl auses of
sub-section (1) of Section 2, clauses (a), (d), (e)-and (f)
are omtted. Consequently, the areas nentioned in

cl auses (b) and (c) only remained in sub-section (1) of
Section 2 when the Z. A Act was applied to the former
Banaras State. However, clause (c) is not relevant here.
It follows that after application of the Z. AL Act to forner
Banaras State, it was left to the State Government to
extend the Z. A Act to the area in clause (b) which

enuner ates any estates or parts thereof owned by the
Central Covernment, State Governnment or any | ocal
authority. The other nodifications and anendnents will
be referred to as and when necessary.

Here, it is necessary to refer to the relevant part of
the 1954 Notification

"PART B
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Application of U P. Act | of 1951

As anmended by U.P. Act XVl of 1953

To the

Government Estates wi thout Internediaries

NOTI FI CATI ON
No. 3170/ 1 - A-1002- 1954
Dat ed Lucknow, July 1, 1954

In continuation of notification
no. 1830/ 1 - A- 1060-53, dated June 30, 1953,
and in exercise of the powers conferred by
cl ause (b) of sub-section (1) of Section 2
read with sub-section (2) of Section 1 of the
Uttar Pradesh Zami ndari Abolition and Land
Ref orns Act, 1950 (U.P. Act | of 1951) and
of all other powers conferred in this behalf
the Governor of Uttar Pradesh is pleased to
direct that the said Act shall, inits
application tothe forner Banaras State, be
subject in the case of estates owned by the
State Governnent and i'n which no
internediary had any right, title or interest
on June 30, 1953, to the nodifications and
amendnments specified in the schedul e hereto
annexed.

The Governor is further pleased to
direct that the said Act as amended and
nodi fied shall come into force in the said
States with effect fromJuly 1, 1954.

SCHEDULE
Sl. Section of
No. The Uttar
Pr adesh
Zam ndar i Extent of nodification or anendnent
Abolition
and Land
Ref or ns
Act, 1950
1 2 3
1 3 (1) For clause (1) the following shall be

substituted ;

"(1) 'appointed day’ neans date of
publication of this notification in the
of ficial Gazette."

(2) dauses (3), (5, (6), (12), (13), (15,
(17), (21), (23) and (24), shall be del eted.

(3) For the existing clause (28) the
foll owi ng shall be substituted;

"(28) any reference to the U P. Land
Revenue Act, 1901, shall be deened to be
reference to the U P.Land Revenue Act,
1901, as applicable to the former Banaras
State as defined in the Banaras State
(Administration) Order, 1949."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 11

2 3-A After Section 3, the fol |l owi ng shal | be
added as a new Section 3-A

"3-A. In this Act any reference to 'date of

vesting in whatever formshall, unless the

context otherw se requires, be deened to be
reference to the appointed day."

3 4-112 Sections 4 to 112 of Chapters Il to VI in
Part | shall be deleted."
[ Enphasi s suppl i ed]

This notification says that in its application to the
forner Banaras State, the Z. A Act shall be subject to
nodi ficati ons and amendnents specified in the schedul e
thereto in the case of estates owned by the State
CGovernment. and in which no internmedi ary had any

i nterest on June 30, 1953 (date of the 1953 Notification).
The 1954 ‘notification was in-continuation of the 1953
notification in its application to the former Banaras State
inregard to the estates owned by the Centra

Covernment, State Government or local authority. It will
not be quite correct to say that the issue is as to which
notification is applicable. The issue is whether Chaura
Kal an village was an estate owned by the State

CGovernment and in which no internmedi ary had any

i nterest on June 30, 1953. After the purchase of interest
of Ram Nath Si ngh by Maharaja of ‘Banaras subject to

the rent free grant of the suit land as 'Krishnarpan’ in
favour of Prayag Dutt Tiwari it became a Namanzuri

village and was treated as such from 1320 F. ~After

nerger of Banaras State in the State of U P. the village
was an estate owned by the State Governnent with no
internediary. In the result though on application of the
Z.A Act to the forner Banaras State by the 1953
Notification applied the provisions of Chapters Il to VI
[Sections 4 to 112] were applicable, yet when by the

1954 Notification the Z A Act was extended to estates
owned by the Central CGovernnent, State Government or

| ocal authority, the said provisions [Sections 4 to 112]
were deleted in the application of the Act. W are unable
to accept the contention of M.Agrawala that the suit 1and
was not of the State Governnent as it had been given in
Kri shnarpan by Ram Nath Singh to Prayag Dutt Tiwari

not by the Maharaja but by the proprietor internediary,
therefore, 1953 Notification would directly apply and

al so the reasoning of the Deputy Director. W find

consi derable force in the subm ssion of M. Chaudhary

that the Z A Act was nade applicable to the forner

Banaras State by the 1953 Notification duly retaining

cl auses (b) and (c) of sub-section (1) of Section 2;  ‘and as
the State was the sole proprietor of all the villages
conprised in the erstwhile Banaras State, (since the
fornmer Banaras State was the proprietor of all the |ands
in that State, except the private properties of the
Maharaj a as described in the instrunent of accession) the
Z. A . Act was extended to estates or parts thereof owned

by the State Government or any |local authority by the
1954 Notificati on.

Adm ttedly, Prayag Dutt Tiwari was the origina

rent-free grantee of the suit land but the grant was neither
at the pleasure of the grantor nor for the perfornance of
any specific service whether religious or secular. It was
ot herwi se also not a conditional grant. Therefore, the
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grant was not resumabl e under Section 154 of the Agra
Act. Section 158 of the Agra Act confers proprietory
rights on rent-free tenure holder. Section 158 reads as
follows :

"158. Land not liable to resunption under

Section 154 and whi ch has been held rent-

free for fifty years and by two successors to

the original grantee, and | and whi ch was

acquired in perpetuity in consideration of the

| oss or surrender of a right previously vested

in the grantee, or by a witten instrunent

and for a valuable consideration, shall be

deened to be held in proprietory right, and

the court shall declare the holder of such

land to be the proprietor thereof, and to be

liable to pay the revenue thereon, and shal

determi ne the revenue payable by him"

A perusal ‘of this section shows that to invoke the
sai d section the foll owi ng conditions nmust be satisfied
(1) the land shall not be resunmabl e under Section 154; (2)
the I and shoul d have been held rent-free for fifty years
and by two successors-to the original grantee; and (3) the
| and shoul d have been acquired in perpetuity in
consi deration of the | oss or surrender of a right
previously vested in the grantee or by a witten
instrument and for| val uabl e consideration. |f the afore-
nmentioned requirements are satisfied, the |and shall be
deened to be held in proprietory right and the hol der of
the land was entitled to declaration fromthe court to that
ef fect and would also be |liable to pay revenue thereon as
determ ned by the court. The expression 'rent-free
grantee’ is defined in sub-section (8) of Section 4 of the
Agra Act. It is an inclusive definition and includes a
person who hol ds | and on service tenure. Having regard
to above requirenents of Section 158 of the Agra Act, in
the absence of any finding with regard to those
requirenents, it is not possible to accept the contention of
the nortgagees that the nortgagors have becone
proprietors of the suit |and under Section 158 of the Agra
Act .

The position that woul d obtain on application of
the Z. A Act to the Banaras State under the 1953
Noti ficati on has been di scussed above. To the areas to
which the Z. A Act was applied by the 1953 Notification
Sections 4 to 112 thereof anong others woul d apply.
Section 4 vests in the State all estates situate in Utar
Pradesh as fromthe date to be specified by the State
Government. Section 6 speaks of consequences of such
vesting. Anobng themis the consequence that every
nortgage with possession existing on any estate or part
thereof on the date inmredi ately preceding the date of
vesting was substituted by a sinple nortgage, w thout
prejudice to the rights of the State CGovernment under
Section 4. Section 14 deals with the rights of the
nortgagor and the nortgagee in an estate in possession of
a nortgagee with possession. Sub-section (1) of Section
14 provides that subject to the provisions of sub-section
(2), a nortgagee in possession of an estate or share therein

shall, with effect fromthe date of the vesting, cease to
have any right to hold or possess any such land in such
estate. In other words the right of the possessory

nortgagee to hold or possess the nortgaged | and came to
an end. However, sub-section (2) says, where the
nortgaged | and was in the personal cultivation of the
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nortgagee on the date i mmedi ately precedi ng the date of
vesting, the followi ng two consequences will follow (1)
if the nortgaged | and was sir or khudkasht of the
nortgagor on the date of the nortgage, then it will be
treated as sir or khudkasht of the mortgagor or his | ega
representative for purposes of working out the rights
under Section 18 thereof; and (2) if it was not sir or
khudkasht of the nortgagor on the date of the nortgage,
the nortgagee is conferred with a right (for purposes of
Section 19) to beconme the hereditary tenant thereof

provi ded he pays to the State Governnent, within six
nonths fromthe date of the vesting, an anpbunt equal to
five times the rent calculated at hereditary rates applicable
on the date i nmedi ately preceding the date of vesting.

But if the nortgagee fails to pay the anpbunt within the

af ore-nmenti oned period, heloses all rights in the
nortgaged | and and-it shall be deened to be a vacant | and
and the nortgagee shall be liable to be ejected on the suit
of the Gaon Sabha or the Collector under Section 209 as if
he were a person in possession thereof otherwise than in
accordance with the provisions of thii's Act. This section
(Section 14) contains two explanations but they are not

rel evant for the present discussion. |n passing we nay
note that Section 18 is a deem ng provision. |t says that
all lands, subject to the provisions of Sections 10, 15, 16

and 17 shall be deened to be settled by the State

Government, inter alia, with an intermediary in possession

of such land as Sir or Khudkasht, who- shall be entitled to

retai n possessi on as a Bhum dar thereof. Section 19 is

also a deeming provision. It says that all 1and held or

deened to have been held on the date i mediately

precedi ng the date of vesting by any person as, inter alia, a

hereditary tenant shall except as provided in Section 18(2)

be entitled to take or retain possessionas a sirdar thereof.
In the instant case, it has already been nentioned

above that the suit |and was neither sir nor khudkasht of

the nortgagors on the date of the nortgage in question as

it was in possession of sone other nortgagees (Ram

Khel awan and Ram Saran Si ngh) on that date. Under the

sai d provisions the nortgagors coul d not be said to have

acquired the Bhumidari rights. It may also be noted that

the nortgagees failed to avail of the benefit of Section 14

of the Z. A Act as they did not deposit with the State

CGovernment an anount equal to five tinmes the rent within

six nonths fromthe date of vesting. Consequently, the

nort gagees who acquired no right under Section 14(2)

read with Section 19 becane liable to be evicted either by

the Gaon Sabha or by the Collector under Section 209 of

the Z.A Act. In the light of the above discussion, it 'is

difficult to accept the plea of the nortgagees that their

possessi on becane adverse to that of the nortgagors.. The

judgrment of the Full Bench of the All ahabad H gh Court

in Balwant & Ors. vs. The Deputy Director of

Consolidation & Ors. [AIR 1975 All ahabad 295] was a

case of the nortgagor being a Bhumdar. It is, therefore,

not on the point.

However, the germane question is : did Section 14

apply to the suit Iand? I nasnuch as the village Chaura

Kal an, Tal uka Konrh, Pargana Bhadohi, District

Varanasi of the State of U P, was a Namanzuri vill age

and consequently the State Governnent becane the

owner thereof on the nerger of the Banaras State with

the U P. State, the estate in the village was owned by the

State of U P. It has already been noticed above that Z A

Act was nade applicable to the estates owned by the
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State Governnent in the former Banaras State by the

1954 Notification. The Z A Act was applied to the
estate owned by the State CGovernment after duly

deleting Sections 4 to 112 (Chapters Il to VI in Part 1),
consequently Section 14 woul d obvi ously be

i napplicable, therefore, the contention of the nobrtgagees
that the rights of the nortgagors were extingui shed

under Section 14 and that the nortgagees becane |iable
to be evicted only on a suit instituted by the Gaon Sabha
or by the Collector cannot but be misconceived and an
untenable plea. On the facts of this case Sections 209
and 210 of the Act are not attracted.

It is inmportant to note here that on application of

the Z. A Act, Chapter VIII (Sections 129 to 230) applied
to the aforenentioned area. Sections 130 and 133,

which are material for our purpose, read as under

"130. Every person-bel onging to any of the

foll owing classes shall be called a bhum dar

and shall 'have all the rights and be subject to

all the liabilities conferred or inposed upon

bhumi dars by or under this Act; nanely:-

(a) Every person who on the date
i medi ately precedi ng the appointed
day held land as -

(i) afixed rate tenant or a rent-free
grantee -

133. Every person bel onging to any of the
followi ng cl asses shall be called an asan

and shall have all the rights and be subject to
all the liabilities conferred or inposed upon
asam s by or under this Act; nanely : -

(a) every person who on the date
i medi ately preceding the appoi nted
day held land as -

(|) * k * * k * * k *

(ii) a nortgagee froma person
bel ongi ng to any of the classes
nmentioned in sub-clauses (i) to
(iv) of clause (a) of Section 130 or
sub-clauses (i) to (iv) of clause (a)
of Section 131;

From a perusal of the provisions, extracted above,

it is plainthat a rent-free grantee becanme bhuni dar
under sub-clause (i) of clause (a) of Section 130 and a
nort gagee from a bhum dar becane asam under sub-

clause (ii) of clause (a) of Section 133 of the Z. A Act.
Thus, in the instant case, the nortgagors becane

bhum dars and the nortgagees becane asanis. The title

of the nortgagors as bhumi dars was al so accepted by the
nort gagees when they purchased one sixth share in the
suit land fromthe nortgagors. In view of this position
the nortgagors (bhumidars) were entitled to seek

ej ection of the nortgagees (asanis) on depositing the
nort gage noney under Section 200(c) of the Z. A Act.

From t he above di scussion, it follows that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

nortgagees are not entitled to claimany right either

under the Agra Tenancy Act or under the Z. A Act. As

the nortgage noney had been deposited by the

nort gagors, the nortgagees had no right to continue in

the possession of the nmortgaged | and. However, we

clarify that having purchased one sixth share of the
nortgagors, the nortgagees are entitled to remain in
possessi on of only one sixth share of the and. W have

al ready noted above that the Settlenment O ficer had
allotted one sixth share of the suit land to the nortgagees
and the possession of the rest of the suit |and had been
given to the purchasers of the nortgaged |and (suit |and).
For the foregoing reasons the order under

challenge in Cvil Appeal Nos.865 to 867 of 1984 does

not call for any interference by this Court. The G vi

Appeal | Nos. 865 of 1984, 866 of 1984 and 867 of 1984
are, therefore, dism ssed.

In view of the dismssal of the above appeals, G vi
Appeal No. 868 of 1984 filed by the Raj Karan deserves
to be allowed and it i's accordingly allowed.

In the circunmstances of the case, we direct the
parties to bear their own costs.




