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ACT:

Mot or Vehicles Act, 1939-S. 2(18)-"Adapted for use"-Meaning
of -

Oissa Motor Vehicles Taxation Act, 1930-S. 2(c)-Definition
by reference --If anmendnents or repeal in the Principal Act
would affect the provisions inthe Act in which ‘they are
referred to.

HEADNOTE:

The appellants who owned Dunpers, Rockers and - Tractors
clai med that these nachines were not liable for registration
under s. 22 of the Indian Mtor Vehicles Act, 1939  and as
such were not taxable under s. 6 of the Bihar and Oissa
Motor Vehicles Taxation Act, 1930. The trial [ court  held
that the machinery were notor vehicles within the neani ng of
s. 2(18) of the Mdtor Vehicles Act and were therefore |iable
for registration under that Act and so to paynent - of tax
under the Taxation Act. The High Court held that unless it
was shown that the vehicles were of a special type adapted
for use only in factories or enclosed prem ses and i ncapabl e
of running on any other type of roads or public roads the
vehicles were notor vehicles and that the three types not
bei ng notor vehicles were not liable for registration under
s. 22 of the Act nor were they subject to paynment of tax
under the Taxation Act.

Section 2(c) of’ the Taxation Act adopted the definition of
motor vehicle contained in the Motor Vehicles Act, 1914.
The Motor Vehicles Act, 1914 was repeal ed and replaced by
the Mtor Vehicles Act, 1939. The definition of notor
vehicle in s. 2(18) of the Mdtor Vehicles Act having been
redefined the Taxation Act, by the Orissa Arendnent Act 2 of
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1940 adopted that definition for the purpose of taxation
The Orissa Anmendnent Act, 1943 reenacted provisions of ss. 2
to 8 of the Taxation Act as the Amendnent Act 2 of 1940 was
due to expire. Section 2(18) of the Mtor Vehicles Act was
amended by Act 100 of 1956. But there was no corresponding
amendment in the definition of s. 2(c) of the Taxation Act.
It was contended in this Court that under the definition of
notor vehicle as it existed prior to amendnent or subsequent
thereto dunpers, rockers and tractors were not not or
vehi cl es because they were not adapted to use on the road
and (2) the definition of nmotor vehicle in s. 2(c) of the
Taxation Act is not a definition by incorporation but only a
definition by reference and as such the neaning of notor
vehicle for the purpose of s. 2(c) of the Taxation Act would
be the sane as defined fromtine to tine under ss. 8(2) to
18 of the Mdtor Vehicles Act.

HELD : Dunpers and rockers though registrable wunder the
Mot or Vehicles Act are not taxable under the Taxation Act as
long as they are working solely within the prem ses of the
respective ~owners. So far as the tractairs are concerned
they are neither registrable under the Mdtor Vehicles Act
nor taxable under the Taxation Act. [160 F]

A nmotor vehicle whichis not "adapted for use" upon roads to
whi ch public have no right of access is not a notor vehicle
within the neaning of 's. 2(18) of the Act. The words "is
adapted for use" have the sane connotation as "is suitable"
or "is fit" for use on the roads. The neaning of the word
adopted" in s. 2(18) of the Act is itself indicated in entry
57 of List If of the 7th Schedul e to the Constitution which
confers powers on the State to tax vehicles whet her
propel |l ed nechanically or not and uses the words  "suitable"
inrelation to its use on the roads. The words "adapted for
use" must. therefore, be constructed as "suitable for use"
The words "adapted for use"

139

cannot be larger in their inport by including vehicles which
are not "suitable for use" on roads. A perusal of the
provisions of the Act would justify the conclusion that it
is not necessary for other vehicles registered under the Act
to, be also liable for paynment of tax under —the Taxation
Act. [153 G A, 151 F-(G

Daley and others v. Hargreaves [1961] 1 Al ER 552,
MacDonal d v. Carm chael (1941) S.C. (J) 27, WMaddox V.

Storer [1963] 1 QB. 451 and Burns v. Currell [1963] 2
Q B. 433, referred to.

(2) The power of taxation under Entry 57 List |[Il~ cannot
exceed the conpensatory nature which nust have sone nexus
with the vehicles using the public roads. |If the vehicles
do not use roads notwithstanding that they are  registered
under the Act they cannot be taxed. |If this be the Purpose

and object of the Taxation Act, when the notor vehicle is
defined under s. 2(c) of the Taxation Act as having the sane
nmeaning as in the Mtor Vehicles Act, 1939 then the
intention of the |egislature could not have been anything
but to incorporate only the definition in the Mtor Vehicles
Act as it existed in 1943, as if that definition was bodily
witten into s. 2(c) of the Taxation Act. |If the subsequent
Orissa Motor Vehicle Taxation (Arendnent) Act 1943 i ncorpo-
rating the definition of "notor vehicle" referred to the
definition of "notor vehicle" under the Act as then existing
the effect of this regulative nethod would anount to an
i ncorporation by reference to the provisions of s. 2(18) of
the Act ins. 2(c) of the Taxation Act. Any subsequent
amendnment in the Act or a total repeal of the Act wunder a
fresh legislation on that topic would ’'not affect the
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definition of "notor vehicle" ins. 2(c) of the Taxation
Act. [155 B; D E]

The wuse of the word "has’' in the expression "has the sane
nmeaning as in the Motor Vehicle Act, 1939" in s. 2(c) of the
Act would justify the assunption that the |egislature had
intended to incorporate the definition under the Act as it
then existed and not as it may exist fromtinme to tine, [155
Fl

In re. Wa's Estate (1886)31 Ch.D. 607, Carke v. Bradl augh
(1888)8 QB.D. 63, Secretary of State for India in Counci
v. Hi ndusthan Co-operative Insurances Society Ltd. L.R 58
I.A 259, State of Bihar v. S. K Ray [1966] Supp. S.CR
259 and Ram Sarup v. Miunshi and Qthers [1963] 3 S.C. R 858,
referred to.

The definition of motor vehicle as existing prior to the
1956 anendnent of the Mdtor Vehicles Act would alone be
applicable as being incorporated in the Taxation Act. The
intention of Parliament for nodifying the Mdtor Vehicles Act
has no relevance indetermining the intention of the Oissa
Legi slature” in —enacting the Taxation Act. The power of
taxation -is not in the concurrent List but inList It and
construed as a taxation nmeasure the anbit of it cannot be
extended by mere inplication. It is possible for both the
Acts to Co-exist ‘even after the definition of "notor
vehicle" in the Act has been anended. [159 B; 158 H

In the instant case there is evidence to show that the
dunpers, rockers and tractairs are exclusively used on the
prem ses of the owners. [159 FE]

The nmachi nes which are the subject nmatter of these appeals
must be working in their respective mning areas.  The nere
fact that them is no fence or barbed wre around the
| easehol d prenises is not conclusive. There is evidence to
show that the public are not allowed to go inside without
prior permssion, there are gates and a check on ingress and
egress is kept by guards who also ensure t hat no
unaut hori sed persons have access to the mning area. [160

DE]
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The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, J.-These appeal s raise a conmon question
:as to whether Dunpers, Rockers and Tractors are notor
vehicles within the neaning of the relevant State Mtor
Vehi cl es Taxation Acts, and are accordingly t axabl e
t her eunder. Apart fromthese appeals, Bolani Oes Ltd.-
Appellant in Gvil Appeal No. 1816 of 1968-has filed a wit
petition challenging the constitutional wvalidity of the
Bi har and Oissa Mtor Vehicles Taxation Act, 1930. The
guestion raised in the wit petition will only arise for
determ nation, if the judgnment of the Hi gh Court of Oissa
is held to be wvalid otherwise the question of t he
constitutional validity of the Bihar and Oissa Mtor
Vehicl es Taxation Act (hereinafter referred to as ’'the
Taxation Act’) does not fall for determination as that would
be purely academ-c.

The two Civil Appeals Nos. 1816 of 1968 and 1817 of 1968
arise out of two suits-One filed by Bolani Ores Ltd. and the
ot her by Oissa Mnerals Devel opnent Conmpany Ltd.
respectively, for ~a declaration that the machineries in
their possession /which were described in the respective
Schedules to the plaints were not liable for registration
under s. 22 of the Indian Mdtor Vehicles -Act-hereinafter
referred to as 'the Act’, and cannot, therefore, be taxed
under s. 6 of the Taxation Act. In'the suit filed by Bol ani
Ores Ltd., 8 types of nmachinery were involved : (1) Shovels,
(2) Drill Master, (3) Caterpillar Bulldozers, (4)  Rockers,
(5) Dunpers, (6) Motor Grader, (7) Tractors and (8) Fargo
Truck fitted wth serving tank for diesel” oil etc. The
"Trial Court held that all the itenms of ‘nmachinery as ' above
nmentioned, except item(6) i.e. Mtor Gader, canme wthin
the definition of a

141

notor vehicle' given ins. 2 (18) of the Act, ‘and were
therefore liable for registration under s. 22 of the Act as
wel | as paynent of taxes under the Taxation Act. Agai nst
this decision, First Appeal No. 44 of 1963 was filed in the
Orissa Hgh Court. The State did not file any cross appea
agai nst the declaration that item (6) was not taxable. The
H gh Court was of the view that unless it is shown that the
vehicle is of a special type adapted for wuse only in
factories or enclosed prenmises and i ncapable of running on
any other type of roads or public roads, the vehicles were
not or vehicl es. It was conceded during the [ hearing on
behal f of the appellant that type (8) Fargo Truck clearly
comes within the definition of nmotor vehicle and 1ikew se
t he Advocat e Gener al conceded t hat type (2)
I ngersol |l --Hand-Drill Master cannot be held to be a  Mdtor
Vehi cl e. The Hi gh Court accordingly nodified the order of
the Trial Court in respect of-the types initenms (1), (2)

and (3). It held that these three types as well as the
Motor Grader in item (6) already held by the Trial Court not
to be a motor vehicle, were not liable for registration

under s. 22 of the Act, nor would they be subject to paynent
of tax under the Taxation Act.
In the suit filed by Orissa Mneral Devel opnent Conpany
Ltd., out of which First Appeal No. 45 of 1963 arose, the
plaintiff sought a declaration that nine types of rmachinery
which it owns were not liable for registration under the Act
ltem (1) & (2) being Dunpers, (3)& (3A) Tractors (4)
Caterpillar Trax Cavetror, (5) & (6) Caterpillar Bull-
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dozers: (7) & (8) Scrapers and (9) Shovel. The Trial Court
found on evidence that itens (4) to (9) had a sort of
craw er nechani sm and were not adapted for regular use on
the roads. This fact was also admitted by the opposite
party. Accordingly it held that the vehicles in these Itens
did not come within the anmbit of the definition of.’ motor
vehi cl e’ under s. 2(18) and were not liable for
registration wunder s. 22 of the Act. The case of Dunpers
and Tractors itens (1) to (3) and (3A), however, was held to
stand on a different footing, as these vehicles were adapted
for being used on roads for transporting the goods of the
plaintiffs though it may be wthin its own field of
operation. The reasons for bringing such vehicles and the
tractors within the purview of s. 2(18) of the Act were
di scussed at sone |length, and accordingly it was held in
both the suits that the vehicle indicated in the respective
suit were liable for registratioon under s. 22 of the Act and
for payment of the requisite tax under the Taxation Act.

In these appeals intervention of Ms. Chougle & Co., Ms
N.C.D.C. " Ltd. and’Ms. Dalma Cenent Ltd. who allege that
proceedings taken by them are pending in Courts, was
permtted and they are represented by the | earned Advocates
Soli J. Sorabji, S. P. Nayar and S. T. Desai respectively.
Cvil Appeal No. 336 of 1970 is in respect of the Msore
Mot or  Vehicles Taxation Act-hereinafter called "the Msore
Act’. The appellants in this appeal filed a petition under
Art. 226 of the Constitution in the Hgh Court of Msore
chal | engi ng the demand by the Regi onal” Transport O ficer to
get the Dunpers registered under the Act failing which they
woul d be conmmitting an of fence entailing penal

142

conseqguences. The Hi gh Court of Mysore, while dismssing
the petition, held that the Dunpers can be used for carrying
| oads even outside the mining area or any other enclosed
prem ses, |ike any other ’'goods vehicle which is required
to be registered under the Act. According to it, what would
take the vehicle out of the category of ’'nmotor vehicles’
under the Msore Act is that they nust be such’ as' "are
capable of wuse in any other place for the -purpose of
transport of goods or passengers", which, in-its view, was
not "the same thing as saying that if the vehicle-is not put
to use el sewhere, or used for a special purpose, it nust  be

exenpted fromregistration under section 22 of the Act." It
further observed : "The test of purpose, as argued by the
| earned counsel, does not also, in our view fall «clearly

within the purview of the statutory "exenption in - section
2(18) of the Act. On the other hand, what is enjoined is
that its very design and manufacture nmust be such as would
confine its capability for use only in a factory or enclosed
prem ses," Referring to the case of Ms. Bolani Ores ' Ltd.
v. State of Oissa, (1) the interpretation placed by the
Oissa H gh Court on the judgnent of the Supreme Court in
The State of Mysore v. Syed | brahim(2) was not accepted. On
this aspect of the Mysore Hi gh Court observed
"But, it my also be noted that in the
deci sion of the Suprene Court, above referred
to, what was in question was whether the owner
of a Mot or Car, which was used for
transporting passengers for hire was Iliable
for prosecution wunder section 42(1) of the
Act . The exenption under section 2(18) did
not fall for consideration in the sai d
deci si on. It was in this context that the
Supreme Court Jlaid down that if a Mtor
Vehicle is used as a transport vehicle, the
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owner who so uses it or permts it to be so
used is required to obtain the necessary
permt. It is the use of the vehicle for
carrying passengers for hire or reward which
determ nes the application of section 42(1) of
the Act.”
The High Court, however, agreed with the test laid down by
the Oissa High Court for determ ning what under the Motor
Vehicles Act is a 'notor vehicle’.
The decision in these appeal s hinges on the view we take of
what a 'notor vehicle’ is for the purpose of s. 2(c) of the
Taxation Act wunder which the notor vehicle has the sane
nmeaning as in the Motor Vehicles Act, 1939, and whether the
subsequent anmendnent of the definitionins. 2(18) of the
Act by the Mtor Vehicles (Anendnent) Act, will govern the
definition of ’'notor vehicle for the purposes of the
Taxation Act. Section 6 of the Taxation Act inposes on
every notor vehicle a tax at the rate specified in the
Second  Schedule to the Act. The question, therefore, arises
as to what is a 'nmotor vehicle for the purposes of the
Taxation Act. It may be pointed out that s. 2(c) of the
Taxation Act, prior toits anendnent in 1940, defined a
"nmotor vehicle’ as neaning any vehicle propelled, or which
may be propelled, on aroad by electrical or rmechanica
power either entirely
(1) A 1.R 1958 Orissa 1
(2) [1967] 2 S. C R 67 3.
143
or partially. 1In 1939 the Motor Vehicles Act’' of 1914 was
repeal ed and a new Act substituted in its place.  The 1914
Act defined ’'motor vehicle as including "a ' vehicle,
carriage or other nmeans of conveyance propelled, or which
may be propelled, on a road by electrical or mechanica
power either entirely or partially." The Oissa ' Act,
therefore, initially- adopted the definition in the Taxation
Act, which was in consonance with the Mtor Vehicles Act, as
it then stood. The definition of 'notor vehicle under s.
2(18) of the Act having been redefined, the Taxation Act by
the Oissa Anendnent Act 2 of 1940 adopted that ~ definition
for the purposes of taxation. The preanble to this
amendnent stated that the anendnent was made for the purpose
of avoi di ng repugnancy in the Mtor Vehicles Act, 1939. ~ The
Orissa Anendnment Act of 1943 reenacted provisions of 'ss. 2
to 8 of the said Act, as the Amendment Act 2 of 1940 was due
to expire on November 23, 1943. Section 2(18) of the Act
was, however, anended by Act 100 of 1956 but there was no
correspondi ng anendrment in the definition of s. 2(c) of the
Taxation Act. It is, therefore, contended that the anended
definition is inapplicable 'Lo the Taxation Act, but it 1is
only the definition of a 'motor vehicle as it existed under
the Act prior to the anendnent that has to be read in s.
2(c) of the Taxation Act, inasnuch as the purpose and
i ntendment of the Legislature was only to incorporate the
definition as it existed at the tine when the Taxation Act
was anended in 1943. If it was otherwise, follow ng the
| egislative practice adopted earlier by the Oissa Legis-
lature, the definition of a 'motor vehicle’ would have been
suitably amended in order to avoid any repugnancy with the
amendment. Apart fromthis contention, it is also subnmitted
that wunder the definition as it existed prior to the
amendnment or subsequent thereto dunpers, rockers and
tractors are not 'notor vehicles', because they are not
adapted for use on the road.
Before we deal with this question it is necessary to note
the prelimnary objection raised by the | earned Advocate for
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the State of Oissa that the appellants should not be
permtted to raise this question as it was not pleaded or
urged either before the Trial Court or before the Hi gh
Court, nor is there any evidence to deternmine the question
whet her the vehicles, on which the I evy of the inpugned tax
is held to be valid, are used solely upon the prem ses of
the owners. It is submtted that the contention is contrary
to what is stated- in the plaint and that it is also not
covered by any of the issues under which the question as to
whet her the premises in which the plaintiffs operate are the
exclusive premises of the plaintiffs, nor is there any
evidence as to whether the area where the vehicles operate
is the exclusive area of the plaintiffs.

In our view, the prelimnary objection has no validity,
because, firstly, in para 2 of the plaint it is definitely
pl eaded : "That for the specific purpose of m ni ng
operations w thin their |easehold areas, they possess
Caterpillar Bulldozers Mdydel D.S. Letourneau Westinghouse
Dunpers and Euclid Dunpers WMtor G ader Tractors. Fargo
Truck" et'c. "These machi nes are nmechanically propelled but
are neither intended nor adapted for use on public roads nor
are ever used by the plaintiffs on public roads or public
pl aces." Secondly,

144

the relief asked for i's that the machi nes in possession of
the plaintiffs as described above for the purpose of working

in the mnes and renoving over burdens are not |iable for
registration and consequent paynent of taxes wunder the
Taxation Act. Thirdly, the witten statenent clearly
conprehends what the plaintiffs’ case is. It is  categori-

cally stated in para 4 that "the various types of - machi nes
enunerated in para 2 of the plaint being nechanically
propelled vehicles cone wthin the definition of notor
vehicl es as contained in section 2(18) of the Act since they
do not come under the exceptions provided therein. It is
incorrect to say that these vehicles are neither intended
nor adapted for use on public roads, nor are ever so used by
the plaintiffs on public roads or public places. Oh the
contrary the places where the aforesaid nachines are
operating are public places within the nmeaning of ~section
2(24) of the Mdtor Vehicles Act since the public are granted
the right of access to the same for transacting day to - day
busi ness." Fourthly, issues Nos. 4 and 5, viz. "Are the
suit vehicles not 'notor vehicles’ within the provisions  of
Mot or Vehicles Act ?" and "Are the suit vehicles liable for
registration and taxation? respectively give scope for the
guestion now raised. Lastly, the evidence also which has
been led by the plaintiffs, and to which we shall have occa-
sion to refer later entitles the appellants to raise /this
guesti on. For these reasons, we reject the prelinnary
obj ection.

It is now necessary to conpare the two definitions of '’ notor
vehicl e’ under s. 2(18) of the Act both before and after the
amendment by Act 100 of 1956. We, therefore, give below
both these definitions

Section 2 (18) before anendnent.

notor vehicle" means any nechanically propelled vehicle
adapted for use upon roads whether the power of propul sion
is transmitted thereto froman external or internal source
and includes a chassis to which a body has not been attached
and a trailer; but does not include a vehicle running upon
fixed rails or used solely upon the prem ses of the owner.
Section 2 (18) after anendnment by Act 100 of 1956

"nmotor vehicle" neans any mechanically propelled vehicle
adapted for use upon roads whether the power of propul sion
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is transmtted thereto froman external or internal source
and includes a chassis to which a body has not been attached
and a trailer; but does not include a vehicle running upon
fixed rails or a vehicle of a special, type adapted for use
only in a factory or in any other enclosed prem ses.

it will be observed froma conparison of the two definitions
that the vehicles which have been taken out of the category
of a '"nmotor vehicle' are different in these two definitions.
Bef ore the anendnent a notor vehicle though a notor vehicle
within the neaning of the first part of the definition is
nonet hel ess not so, because of its specified user, i.e. if
it is wused solely upon the prem ses of the owner. These
vehicles under s. 6 of the Taxation Act read with s. 2(c)
thereof would not attract liability to tax. But after the
amendnment though a nmotor vehicle nay be adapted for use upon
roads, nonetheless in order to be taken out of the category
of the definitionit had to be further adapted, nanely, it
shoul d ~be a vehicle of a special type adapted for use only
in a factory or in_any other enclosed prem ses. In other
145

words, a motor vehicle of a special type adapted as stated
in the post amendment definition would be such as would not
be considered to be adapted for use upon roads.

The position is the sane with respect to the Mdtor Vehicles
Taxation Acts of other States also. W have seen the Mysore
Motor Vehicles Taxation Act, 1957, which though does not
define "notor vehicle"' as such, nonethel ess under s. 2(j)
states that words and expressions used but not defined in
the Act shall have the meani ngs assigned, to them in the
Motor Vehicles Act, 1939. It also says that the Msore

General O auses Act, 1899 (Mysore Act |11 of 1899) shal
apply for the interpretation of the Act, as it applies for
the interpretation of a Mysore Act: ’'Section 3 is the

taxing provision which provides that a'tax at the rates
specified in Part A of the Schedule shall be levied on al
notor vehicles suitable for use on roads, kept in the State
of Mysore.

In the Andhra Pradesh (Andhra Area) Motor Vehicles  Taxation
Act, 1931, s. 2(i) states that the expressions nentioned in
clauses (a) to (f), of which clause (d) refers to ’'notor
vehicle’, shall have the neanings assigned to them in the
Motor Vehicles Act, 1939. It is also pertinent to mention
that the Andhra Pradesh (Andhra Area) Motor Vehi cl es
Taxation Act by s. 2(v) defines a 'public road’ and by s.” 4
which is the taxing provision it is provided that the “State
Government may, by notification in the Oficial Gazette
fromtime to time direct that a tax shall be levied on every
nmotor vehicle using any public road in the Andhra area of
the State of Andhra Pradesh.

The Madras Act uses the sanme | anguage as that of the Andhra
Pradesh (Andhra Area) Act. It appears that using any public
road in the Presidency of Madras was first substituted for
the words "kept or used in the Presidency of Madras" by s. 3
(1) of the Madras Mtor Vehicles Taxation (Arendment) . Act,
1932 (Madras Act V of 1932).

The Bonbay Motor Vehicles Tax Act, 1958 follows the sane
pattern as the Mysore Act and though it does not define a
"motor vehicle', vyet, by s. 2(10) it provides that other
words and expressions used, but not defined, in the Act
shal I have the meani ngs respectively assigned to themin the
Mot or Vehi cl es Act, 1939.

The Bengal Mdtor Vehicles Tax Act, 1932, also is simlar as
that of the Bonbay Act inasnuch as s.2(5) thereof states
that words and expressions used, but not defined, in the Act
shall have the same meaning as in the Mdtor Vehicles Act,
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1939.

In all these cases the commopn question woul d be whether the
definition of a 'notor vehicle' as it existed before the
Amendnent  Act of 1956 is the same as ins. 2(c) of the
Taxation Act or does the definitionin s. 2(c) of the
Taxation Act nean that the motor vehicle as defined in the
Act fromtine totine is to be adopted for the purpose of s.

2(c) of the Taxation Act. |In so far as the larger question
is

L251 Sup.Cl /75
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concerned, as,to Wether dunpers, rockers and tractors are
notor vehicles at all within the neaning of the first part
of the definition of 'notor vehicle’ ins. 2 (18) of the
Act, which is the sane before and after the anmendnent, it is
contended that these vehicles are :not suitably adapted for
use upon roads, which according to the |I|earned Advocates
mean the public roads or roads, to which the public has a

right ' of access. The Motor Vehicles Taxation Acts are
enacted in~ exercise of the powers conferred on the State
Legi sl atures —under entry 57 of List 11 of the Seventh

Schedule to the Constitution, while the Mdtor Vehicles Act
is enacted by the Parliament in exercise of the ’concurrent

| egislative power in entry 35 of List 11l of the Seventh
Schedul e to the Constitution. Entry 57 of List Il enpowers
legislation in respect of taxes on- vehicles, whet her

nmechani cally propelled or not,suitable for use on roads,
i ncluding trancars subject to the provisions of entry 35 of

List Il1l. The power exercisable under entry 57 is the power
to inpost taxes which are in nature of -regulatory and
conpensatory nmeasures. The regul atory ~and -conpensatory

nature of the tax is that the taxing power should be
exercised to i mpose taxes on notor vehi cl'es which use the
roads in the State or are kept for _use thereon ‘either
t hr oughout the whole area or parts thereof and are
sufficient to make and nmaintain-such roads : See The
Autonobil e Transport (Rajasthan) Ltd. v. The State of
Raj ast han and others. (1) In this case, the earlier  decision
in Atiabari Tea Conpany Ltd. v. The State of ~ Assam and
others (2) was considered. Since the taxing statute is a
regul atory or compensatory statute, it is contended that the
provisions of ss. 6B, 7, 9A of the Taxation Act relate only
to the actual use of the public road. It is pointed out
that s. 6 of the Taxation Act does not place the burden of
taxation on the registered owers of the notor vehicles, but
only on the persons who keep the notor vehicles for wuse
whi ch woul d mean use their on the public roads. If no such
use of public roads is nade or the vehicles are not such as
can be used on the public roads, then no tax could be levied
under the Taxation Act. Reference in the Taxation Act to
the registered owners is, it is submitted, neant “only for
the purpose of enabling refund of tax paid but not payable
in ternms of the Act, or s. 7 of the Taxation Act. Under
Entry 35 of the Concurrent List, the Parlianent as well as
the State Legislatures can legislate in respect of only
nechani cal | y propelled vehicles including the principles on
whi ch taxes on such vehicles are to be levied. It has no
power to deal wth vehicles which are not nechanically
propel | ed though wunder the Taxation Act t hese non-
mechani cally propelled vehicles which are suitable for use
on roads can also be taxed even wthout their being
regi stered under the Act. It will thus be seen that while
entry 57 of List Il is solely concerned with taxes on
vehicles whether nechanically propelled or not, entry 35
deals with also the principles on which taxes on such
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vehicles are to be levied. Taxes on vehicles cannot the

liability to pay taxes at the rates at which the taxes are

to be levied. On the other hand, the expression ’principles

of taxation’ denote rules of guidance in the matter of

taxation. The anbit and anplitude of these two |egislative

entries in the respective Lists was dealt with in State of

Assam & Ot hers

(1) [1963] 1 S. C R 491

(2) [1961] 1 S. C R 809.
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v. Labanya Probha Debi, (1) where Suba Rao CJ., speaking for

the. Constitution Bench of this Court observed at p. 614

"The two entries deal wth tw different

matters though allied ones-one deals wth
taxes on~ vehicles and the other wth the
princi ples on which such taxes are to be
| evied. when two entries in the Constitution,
whet her ~in the sanme List or different Lists,

deal with two subjects, if possible, an
attenpt shall be nade to harnoni ze them rather
than to bring theminto conflict. Taxes on

vehicles in their ordinary nmeani ng connote the
liability to pay taxes at the rates at which
the taxes are to be I|evied. On the other
hand, the expression " principles of taxation"
denotes rules of guidance in the matter of
taxati on. We, therefore, hold that t he
Amendi ng Acts do not cone into conflict wth
the existing law in respect of any principles
of taxation, but only deal with a subject-
matter which is exclusively wi thin the
| egi sl ative conpet ence of the State
Legi sl ature.”
It is contended that having regard to the nature  of the
vehicles question they are particularly suitable for the
functions they are perform ng and unsuitable for the roads
on whi ch they would be only a source of damage,
i nconveni ence, danger and uneconom cal conmpared ‘with the
other vehicles wusually utilised for transport -~ of /goods.
Accordingly it is submitted that : (1) the present case
should be deternmined with reference to the definition  of
"motor vehicle’ read without the amendnent in the Act,” as
such vehicles operating solely wthin the appell ant s’
prem ses should not be liable to tax; (2) the vehicles not
being suitable for public roads would not be ei t her
regi stered or taxed whether before or after 1956. Both for
the purposes of registration and taxation the conmon
guestion arises, viz., whether the vehicles in question are
adapted for use upon roads, which, it is submtted, are
public roads or roads to which public have a right of
access. |If they are not, then they are not 'notor “vehicles’
within the meaning of either the Act or the Taxation Act;
(3) the concept 'adapted for use on roads’ must lie wthin
the anbit of the expression used by the Constitution
otherwise it woul d be unconstitutional. It must, therefore,
follow that the definition can only refer to vehicles which
are reasonably suitable for the road in the sense that an
average man could think that plying of the vehicles on the
road woul d be one of the normal uses of the vehicles. That
alone would be a test of suitability; and (4) for the
interpretation of s. 22 of the Act it would be pernissible
and even obligatory to exam ne the section not in isolation
but in the light of the object and schenme- of the Act and
the regul atory provisions regarding the ||icensing of
drivers, issuing of permts, provisions for compulsory
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regi stration and other regulatory provision are confined to
the vehicles on the public roads. The provisions of s. 22
are definitely to advance the objects of the Act and to
ef fectuate the regulatory provisions. By the very [|anguage
the principal purpose is to insist wupon registration in
respect of vehicles plying in public places. Further, the
(1) [21967] 3 S. C. R 611

148
expression nmust be interpreted to advance the object of the
Act exactly as the other para of s. 22 does. In this view

the expression "purpose of carrying passengers or goods"
cannot nean the personal use of the owner. A person hinself
cannot be the passenger ‘and goods, and as such it nust not
be interpreted disjunctively. It is a single expression
"passenger or goods™. It is conceivable t hat this
alternative part of the section is only to ensure that in
connection with the journey on a public road even if a notor
vehicle goes into a place which will not be strictly a
public placelike hotel or inside a railway, such as in a
Rai | way St ation, or even inside the prenises of a bus depot,
hospitals, etc. provisions for conpulsory regi stration
should be applicable. ~The judgnment of the H gh Court is
assailed on the ground that while fornulating the test to
det erm ne whether a vehicle is adapted for use on the roads
it has evidently equated conmpatibility wth suitability,
because at certain places it has laid down the test in terns
of conpatibility and at other places in terns of
suitability. This is clearly illustrative by its decision
regarding 'tractor’. A tractor w thout a tailor can neither
carry passengers nor goods. In the instant case, it is said
that the tractor cannot ply in a public place, nor does it
ply in any other place for carrying passengers or goods. It
could not evidently fall within s. 22 of the Act. Though
this is so, the High Court says that because it ' can be
adapted by attaching a tailor, it cones within s. 2(18),
forgetting that what we are concerned with is a tractair
without a tailor which is actually used to supply conpressed
air to certain plants or nachi nes, which clearly shows that
the Hi gh Court did not have a correct concept of "adapted
for use on road".

Shri  Soli Sorabji on behalf of the interveners has nore _or
| ess adopted a simlar line of argument and has referred us
to the several dictionary nmeanings of the word ' adapted’
He has also referred to the English cases on this question
and submitted that no vehicle cam be taxed unless it
possesses the attribute of being "suitable for ~use on
roads". The expression "adapted for use on roads" nust be
construed as suitable for use on roads in the light of entry
57; otherwise, the legislation would be ultra vires the said
entry, and consequently such a construction should be
avoided by courts. He further subnmitted that the Oissa
High Court has msconstrued the judgrment of the, Supremne
Court in State of Mysore v. Syed Ibrahim (1) where the
observations were made with reference to the definition  of
"a public service vehicle" as defined ins. 2(25) of the
Act, under which user by itself was sufficient to bring the
vehicle within its purview He has referred us to ss.
47(f), 55(f), 71(2), 74, 75(1) and (3) and 77 of the Act in
support of his proposition that having regard to the genera
object, purpose and the policy wunderlying the Act the
expression "roads" nust nean public roads and not private
roads. |If so, the dunpers, rockers and tractors etc. which
do not ply or are not suitable for plying on public roads
cannot be either registered under the Act or taxed under the
Taxation Act.
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M. Tarkunde for the State of Orissa submits that every
notor vehicle registered under the Act is liable to pay tax
under the Taxation Act and since dunpers, rockers and
tractors are by their nature
(1) [21967] 2 S. C. R 673.
149
adapted for use on the roads they are registerable, and they
have to be registered and are liable for paynent of tax
under the Taxation Act. There has been a good deal of
argunent on both sides on the meaning of the expression
"adapted for wuse upon roads". W have been referred to
certain English decisions which deal with the neaning of the
word 'adapted’ in the English Road Traffic Act, 1960. Wile
the definition of "notor vehicle in the Act describes it as
a nechani cally propelled vehicle adapted for use upon roads,
the English Road Traffic Act describes it as a mechanically
propelled vehicle "intended or-adapted for use on roads".
Even the earlier English Road Traffic Act, 1930, had used
the words "intended or adapted for use on roads", while
nmaki ng Part-| applicable to notor vehicles.
In Daley and others v. Hargreaves(l) the Queen's Bench
Division took the view that as there was no evidence
sufficient to show that the dunpers were "intended or
adapted for use on roads” within the meaning of s. 36 of the
Road and Rail Traffic Act., 1933, and s. 1 of the Road
Traffic Act, 1930, and the case being indistinguishable in
substance from the Scottish decision in- MacDonal d V.
Carm chael (2) which the Court would follow for confornmty,
it had not been established that dunpers were notor vehicles
to which the regul ations applied.” In MacDonal d’ s case(2) it
was held that the dunpers were solely used in connection
with road construction and were not constructed ‘to carry
goods on an ordinary highway. They were so constructed as
to be capable of, and were in fact occasionally used for,
carrying road-nmaking material along short stretches of the
public hi ghway in the wvicinity of the wor k of
reconstruction. The ratio of that decision was applied to
the Dal ey’s case, (1) where Sal non, J. observed at p. 555
“I'n my judgnent, the true effect of the Court
of Justiciary’s decision was that the very
l[imted use of the dunpers on the road in that
case did not establish, that they wer e
"intended or adapted for use on the road",
within the neaning of those words in the Road
traffic Act, 1930, s. 1."
Lord Parker, C.J., though agreeing reserved his opinion by
enphasising that it nust not be taken as the result of this
deci sion that dunpers of the type used in this case were not
not or vehicles intended or adapted for use on the road. He
i ndicated that he had agreed with Sal non, J., nerely because
there was no proof in that case that the dunpers used were
not or vehi cl es.
VWile dealing with the English cases it nust not be
forgotten that the definition of "notor vehicle” in the Road
Traffic Act inports the elenent of intention into the
definition for ascertaining whether a vehicle is a notor
vehi cl e. In Maddox V. Storer,(3) Lord Parker, C. J., was
construing the word "adapted" when used disjunctively wth
"constructed". He observed at p. 456
"One can get illustration after illustration
on |l ooking at the Act itself, where "adapted,"
when used disjunctively with
(1) [1961] 1 Al E. R 552.
(2) [1941] s. C (J) 27.
(3) [21963] 1 Q B. 451.
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"constructed" must nmean a physical alteration,
and, as it seenms to me, other cases where the
word "adapted" alone is used and where it nust
be given the adjectival meaning of be’ fit and
apt for the purpose.™
But where the word "adapted" al one has been used such as in
subparagraph (2) of paragraph 1 of the First Schedule to the
Road Traffic Act, 1960, he was of the view that it was
wholly inapt to mean "altered so as to make fit". He asked
"How do you alter a notor-car so as to make it fit to carry
not nore than seven passengers” ? It is clearly there
standing on its own, susceptible only of meaning "fit and
apt for the purpose.”
In Burns v. Currell (1) also Lord Parker delivered the
j udgrent . He referred to the decision in Daley, MacDonald
Maddox (supra) observed at p. 440 thus :
"But to define exactly the neaning of the
words "intended or adapted" is by no neans
easy. | think that the expression "intended"
to take that word first, does not nmean
"intended by the user of the vehicle either at
the nmoment of the alleged offence or for the
future". I do not think it rmeans t he
intention of t he manuf act ur er or t he
whol esal er or the retailer;"
After referring to Salmon, J.’s observations-in Daley’'s case
(supra) and the suggestion that the word "intended" night be
paraphrased as "suitable or apt” Lord.Parker pointed out
that it my be nerely a difference of wording, but he
preferred to nake the test whether a reasonable person
| ooking at the vehicle would say that one of its users would
be a road user, and then he dealt with the neaning of the
word "adapted" and observed at p. 441
"So far as the other ~word, "adapted," is
concerned, as was pointed out in Maddox v.
Storer-(1963)1 QB. 451the word "adapted" is
used t hroughout the Road Traffic Act, 1960, in
a nunmber of different contexts. Sonetinmes It
is wused as an alternative to "constructed"-
"constructed or adapted," and it seenms clear
and indeed it has been so held for a very 1ong
time, that "adapted" there neans altered.
On the other hand, as it was pointed out in
Maddox v. Storer, it is used in other contexts
in this Act, in particular when it stands
alone, as clearly meaning "apt" or "fit", in
ot her words in an adjectival sense.
Here in this context of intended or adapted ny
own view is, though | think it is perhaps
unnecessary to decide it in this case, that
"adapted," used disjunctively with "intended"
and not with the word "constructed," is  used
inits adjectival sense.”
The deci sions rendered on the definition of "notor vehicle’
under the English Road Traffic Act are of |little help
because that definition
(1) [1963] 2 Q B. 433
151

has reference to the words "intended or adapted" while the
el ement of intention has no rel evance under the Act, where

the word "adapted” alone is used. It has been urged before
us that since the learned thief Justice Lord Parker had
referred to the nmeaning of the words "intended" and

"adapted" separately in the context of the English Road
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Traffic Act, we shoul d take assi stance from his
observations. It appears to us that where two words of
different inmport are wused which in the context, of the
schene of the Act and its purpose play an inportant part, to
ask wus to take the meaning given of one of the words and
import it as the neaning for the purposes of the Act even
when the sane word is used, is perhaps to place us in a
simlar predicanment as that of the gentleman who when asked
to expound on Chi nese mnetaphysics, not knowi ng how to begin
| ooked up the article on China in the Encycl opedi a
Britanni ca and al so on netaphysics and conbined the two into
Chi nese net aphysi cs.

As usual references have been made to the Dictionaries but
quite often it is not possible to hold a dictionary in one
hand and the statute to beinterpreted in the other for
ascertaining the inmport and intent of the word or expression
used by the Legislature: The shade of neaning of a word,
its different connotations and col | ocati ons which one finds
in a dictionary does not relieve us of the responsibility of
having to make the ultimate choice of selecting the right
neani ng We choose that neaning which is nmost apt in the
context, colour and diction in which the word is used. The
use of a dictionary ad |ib w thout an analysis of the entire
Act, its purpose -‘and its intent, for ascertaining the
meani ng in which the Legislature could have used the word or
expression nmay not |lead us to the right concl usion. Wth
this caution before us for avoiding any of - the aforesaid
nmet hods whi ch night lead to a possible incongruity, we wll
exam ne the different facets to which our attention has been
dr awn.

The neani ng of the word "adapted" in s. 2(18) of the Act is
itself indicated in entry 57 of List 1l of the  Seventh
Schedule to the Constitution, which confers a power on the
State to tax vehicles whether propelled mechanically or not
and wuses the word "suitable" inrelation to its use on the
roads. The words "adapted for use" nust therefore be
construed as "suitable for use". At any rate, words
"adapted for wuse" cannot be larger in their Jinport by
i ncl udi ng vehicles 'VWiich are not " suitable for wuse’ on
roads. 1In this sense, the words "is adapted" for use
have the same connotation as "is suitable " or" is fit" for
use on the roads.

The question would then arise, are dunpers, rockers and
tractairs suitable or fit for use on roads ? It~ is not
deni ed, that these vehicles are on pneunmatic wheels and can
be noved about fromplace to place with nmnechanical™ power.
"The word "vehicle" itself connotes that it is a contrivance
whi ch noves. A vehicle which nmerely noves fromone place to
another need not necessarily be a nmotor vehicle within the
of a.2(18) of the Act. It may nove on iron flats nmade into
a chain such as a caterpillar vehicle or a nilitary ' tank

Both nove from one place to another but are not suitable for
use on roads. It is not that they cannot nobve on the roads
but they are not adapted, nmade fit or suitable for we on
roads. They would, if used, dig and
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danage the roads. It is contended that the dunpers or
rockers are very heavy and though they can nove on roads
they would damage the roads and, therefore, they are not
suitable for use on roads. To substantiate this proposition
the appel |l ants have produced before us certain notifications
i ssued by the State of Oissa under which vehicles beyond a
certain laden. weight are prohibited from plying on the
roads. It was rightly pointed out by the | earned Advocate
for the State of Oissa that there are only some of the
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roads on which vehicles heavier than what is indicated in
the notification cannot be permitted. But that is not to
say that all vehicles which exceed a particular weight are
not adapted for use upon roads and are, therefore, not notor
vehi cl es. A dunper in the Mysore case according to the
manuf acturer’s own specifications is suitable for roads and
is described thus :
" The dunper will carry: bul k goods, building
materials, mning products, agricultural and
forestry products, earth, stones, bri cks,
concrete, nmortar, etc.
The structure is of sinple design and easy to
handl e. Tripping is performed by releasing
the | ocking device retaining the tipping body.
The dunper requires no nore than a few seconds
for the enptying of its tipping body and gives
no trouble to the driver when being operated
on~ uphill or downhill roads, Wth its |oad
unbal anced, or when the |oad refuses to slide
out easily.
Qui ckness and ease characterise the operation
of the dunper and the clunmsy nanoeuvring can

be dispensed with. |In narrow |anes or rough
roads where turning would be inmpossible or
undesirable, the seat is turned and will face

driving direction."

It is also averred in the plaint in the suit filed by the
appel | ant Bol ani Ores Ltd. that Euclid Dunpers are used for
transporting ore fromthe mning faces to the crushing and
screening plant or fromhead mne stockpile to near railway
siding. Rockers also seemto be simlar to dunpers. But in
this case rockers are heavier than dunpers.

In so far as the tractairs are concerned, ~attachments are
fitted for the purpose of supplying conpressed air to Jack

Hamrer Drills which are used to drill holes in the ore body
so that explosive charges may be inserted in themto break
the ore into manageable sizes. (In respect of all-these

three types of vehicles it cannot be said that they are not
adapted for use upon roads. That they are not so wused or
are confined for use to only places other than roads or
public places is a different matter, because whether they
have to be registered under the Act or —are |liable for
payment of tax under the Taxation Act will depend upon the
provi sions of the respective Acts.

In so far as the Act is concerned, we must bear in mnd that

it is essentially an Act to regulate ‘transport-, The
statenment of objects and
153

reasons given for the 1939 Act, in so far as it is relevant

for our purpose states thus
"I't has been recognised now for sone years
past that the Indian Motor Vehicles Act, 1914
which was framed to suit conditions ‘at an
early stage of devel opment of notor transport,
is no |longer adequate to deal with conditions
brought about by the rapid growth of notor
transport in the past two decades. In the
interest alike of the safety and convenience
of the public and of the devel opnment of a so-
call ed system of transport, nuch cl oser
control is required than the present Act
permts, and it is necessary to take powers to
regul ate transport."

A perusal of the provisions of the Act, in the light of the

obj ects and reasons, would justify the conclusion that it is
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not necessary for every vehicle registered under the Act to
be also liable for paynent of tax under the Taxation Act.
It may be that a vehicle is registerable under the Act but
not liable for tax under the Taxation Act. For instance S.
22 of the Act provides : "No person shall drive any notor
vehicle and no owner of a notor vehicle shall cause or
permt the vehicle to be driven in any public place or in
any other place for the purpose of carrying passengers or
goods unless the vehicle is registered. " Simlarly under S.
3 of the Act "No person shall drive a notor vehicle in any
public place unless he holds an effective driving licence
i ssued to hinmself authorizing himto drive the vehicle, and
no person shall be drive a notor vehicle as a paid enployee
or shall so drive a transport vehicle unless his driving
licence specifically entitles himso to do." A ’'notor
vehicle’ under s. 2(18) has been defined as any mechanically
propel | ed vehicl e adapted for use upon roads. Having regard
to the context of the definition of "public place" in S
2(24) 'of 'the Act, the regulatory character of the Act, and
the use of the word 'road’ used in a public Act, road would
nmean a "public road" which word as already noticed has been
used w Il the Andhra Pradesh (Andhra Area) Mdtor Vehicles
Taxation Act. The word "public place" has been defined in
S. 2(24) as neaning "a road street, way or other place
"whet her a thoroughfare or not, to which the public have a

right of access". |f the public have no right of access to
any place which is not a road, street, way or thoroughfare
it will not be a public place. A notor vehicle which is not

adapted for use upon roads to which the public have no right
of access is not a notor vehicle within the nmeaning of S
2(18) of the Act. But where a vehicle is adapted for use on
a road which is neither nore nor |less than that it is made
suitable or fit for use upon road, i.e. public roads, it is
a notor vehicle, and if such a notor vehicle is a ' goods
vehicle wunder S. 2(8) which means a vehicle which is not
only suitable or fit for use upon roads but is "constructed
or adapted for use for the carriage of goods" or where it is
not so constructed or adapted when used for the carriage of
goods solely or in addition to passengers, car i's a /public
service vehicle within the nmeaning of S. 2(25) of the Act,
nanely " an nmotor vehicle used or adapted to be used for the
154

carriage of passengers for hire or reward it has to be
regi stered under s. 22 and can only be driven by a person
who holds a licence under s. 3 of the Act. ~Wiere a vehicle
is adapted for use upon roads and though it is not driven on
the Public roads or in a public place even then if it
carries goods car passengers which may not be for hire or
reward or the passengers may be friends or relatives of  the
owner or the goods nay belong to the owner and plying 'in a
place to which the public has, as a matter of right, no
access, it nonetheless cannot be driven without its | being
regi stered or without the driver holding a licence to drive
such a vehicle.

In so far as the Act is concerned, having regard to the fact
that the dunpers and rockers are notor vehicles which are
not taken out of that category, as was the case before the
amendnment, they have to be registered after the amendnent
and can only be driven by persons holding a valid 1icence.
The tractair though it may be a notor vehicle wthin the
definition of that termis neither a goods vehicle nor a
vehicl e which carries passengers nor is it being driven in a
place to which public have as a right access. As it does
not performany of the aforesaid functions or uses it is not
a vehicle which has to be registered nor has it to be driven
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only by a person who holds a licence.

The question then renmains as to whether these vehicles
t hough regi strable under the Act are notor vehicles for the
purpose of the Taxation Act. It has already been pointed
out that before the amendnent vehicles used solely upon the
prem ses of the owner, though they nmay be nmechanically
propel | ed vehicl es adapted for use upon roads were excluded
fromthe definition of "nmotor vehicle . If this definition
which excludes themis the one which is incorporated by
reference under s. 2 (c) of the Taxation Act, then no tax is
| eviable on these vehicles under the Taxation Act. Shri
Tar kunde for the State of Oissa contends that the
definition of 'notor vehicle ins. 2(c) of the Taxation Act
is not a definition by incorporation but only a definition
by reference, and as such the nmeaning of 'nmotor vehicle for
the purpose of s. 2(c) of the Taxation Act woul d be the same
as defined fromtime to time under s. 2(18) of the Act. In
ascertaining the intention of the Legislature in adopting
the nethod of merely referring to the definition of ’'notor
vehi cl e’ ‘under the Act for the purpose of the Taxation Act,
we have to keep in mind its purpose-and intendnent as also
that of the Mdtor Vehicles Act. W have already stated what
t hese pur poses are and having regard to them the
regi stration of a notor vehicle does not automatically make
it liable for taxation under the Taxation Act. The Taxation
Act is a regulatory nmeasure inposing, conpensatory taxes for
the purpose of raising revenue to neet the expenditure for
maki ng roads, namintaining themand for facilitating the
novermrent and regulation of traffic. The validity of the

taxi ng power under entry 57 List 1l of the Seventh Schedul e
read with Art. 301 of the Constitution depends ‘upon the
regul atory and conpensatory nature of the taxes. It is not

the purpose of the Taxation Act to levy taxes on vehicles
which do not use the roads or in any way formpart ' of the
flow of traffic on the roads which is required to be
regul ated. The regul ati ons under the Mtor Vehicles Act for
registration and prohibition of certain categories of
vehi cl es being driven by persons
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who have no driving licence, even though those vehicles are
not plying can the roads, are designed to ensure the safety
of passengers and goods etc. etc. and for that purpose it is
enact ed to keep control and check on the vehi cl es.
Legi sl ative power under Entry 35 of List IIl (Con- V current
List) does not bar such a provision. But Entry 57 of  List
Il is subject to the limtations referred to above, ~ nanely,
that the power of taxation thereunder cannot exceed the
conpensatory nature which nust have some nexus wth the
vehicles using the roads viz. public roads. |If the vehicles
do not wuse the roads, notwithstanding that they are
regi stered under the Act, they cannot be taxed. This very
concept is enbodied in the provisions of s. 7 ‘of the
Taxation Act as also the relevant sections in the Taxation
Acts of other States, nanely, that where a motor vehicle is
not using the roads and it is declared that it will not —use
the roads for any quarter or quarters of a year or for any
particul ar year or years, no tax is |leviable thereon and if
any tax has been paid for any quarter during which it is not
proposed to use the motor vehicle on the road, the tax for
that quarter is refundable. |If this be the purpose and
object of the Taxation Act, when the notor vehicle is
defined under s. 2(c) of the Taxation Act as having the sane
neaning as in the Mdtor Vehicle Act, 1939, then the inten-
tion of the Legislature could not have been anything but to
i ncorporate only the definition in the Mdtor Vehicles Act as
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then existing, nanely, in 1943. as if that definition was

bodily witten into s. 2(c) of the Taxation Act. If the
subsequent Oissa Mtor Vehicles Taxation (Amendnment) Act,
1943, incorporating the definition of notor vehi cl e’

referred to the definition of "notor vehicle, under the Act
as then existing, the effect of this |Ilegislative nethod
woul d, in our view, anpbunt to an incorporation by reference
of the provisions of s. 2(18) of the Act in s. 2(c) of the
Taxation Act. Any subsequent anendnent in the Act or a
total repeal of the Act under a fresh legislation on that
topic woul d not affect the definition of "notor vehicle in
s. 2(c) of the-Taxation Act. This is a well-accepted
interpretation both in this country as well as in England
which has to a large extent influenced our law. This view
is further reinforced by the use of the word has in the
expression "has the sane neaning as in the Mtor Vehicles
Act, 1939" in s. 2(c) of the Taxation Act, which would
per haps further justify the assunption that the Legislature
had i ntended to incorporate the definition under the Art as
it then existed and not as it nay exist fromtinme to tine.
This nethod of drafting  which adopts incorporation by

reference to another Act whatever nay have been its
historical justification in England, in this country does
not exhibit an activities draftsmanship which would have
adopted the method of providing its own definition. Wer e

two Acts are conplinentary or interconnected, |egislation by
reference may be an easier nethod because a definition given
in the one Act may be nade to do as the definition in the
ot her Act both of = which being enacted by the same
Legi sl ature. At any rate, Lord Esher, MR, dialing wth
legislation by incorporation, in In re. Wod's Estate
state(l) said at p. 615:

If a subsequent Act brings into itself by

reference sone of he clauses of a former Act,

the | egal effect of that, as has

(1) [21886] 31 Ch. D. 607.
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often been held, is to wite those sections

into the new Act just as if they had been

actually witten in- it _with-the pen, or

printed in it, and, the nonment you have those

clauses in the later Act, you have no occasion

to refer to the former Act at all."

The observations in Carke v. Bradlaugh(1l) are

also to the same effect. Brett, L.J., in

that case had said at p. 69

PR there is a rule of construction

that, where a statute is incorporated by

reference into a second statute, the repeal of

the first statute by a third statute does

not affect the second."
In Secretary of State for India in Council v. Hi ndusthan Co-
operative |Insurance Society Ltd.(2) the Privy Council was
considering a case where the incorporation effected in the
statute, viz., the Calcutta Inprovenent Trust Act, 1911-
referred to by their Lordships as the "Local Act" was in
express terms and in the formillustrated by 54 and 55
Vict., Ch. 19. The "Local Act in dealing wth the
acquisition of land for the purposes designated by it, made
provision for the acquisition under the Land Acquisition
Act, and the provisions of the Land Acquisition Act were
subj ected to nunmerous nodifications which were., set out in
the Schedule, so that in effect the "Local Act" was held to
be the enactnent of a Special Law for the acquisition of
land for the special purpose. It was in the context of
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these and several other provisions which pointed to the

absorption of

Acqui si tion
nodi fi cations

certain of the provisions of the Land
Act into the "Local Act" with vita
that Privy Council observed at p. 266
"But their Lordships think that there are
ot her and perhaps nore cogent objections to
this contention of the Secretary of State, and
their Lordships are not prepared to hold that
the sub-section in question, which was not
enact ed till 1921, <can be regar ded as
i ncorporated in the Local Act of 1911. It was
not part of the Land Acquisition Act when the
Local Act was passed, nor in adopting the
provisions ~ of the Land Acquisition Act is
there anything to suggest that the Benga
Legi sl ature intended to bind thensel ves to any
future additions which mght be nade to that
Act . It is at least conceivable that new
provisions m ght have been added to the Land
Acqui si tion Act whi ch woul d be whol |'y
unsuitable to the Local code. Nor again, does
Act XI X of 1921 contain any provision that the
amendments enacted by it are to be treated as
in any way retrospective, or are to be
regarded as affecting any other enactnent than

t he Land Acquisition Act ‘itself. Thei r
Lordships regard the 1ocal -Act as doi ng
not hi.ng nore than i'ncor por ati ng certain

provisions from an existing Act, and for
conveni ence of drafting doing so by reference
to that Act, instead of setting out for itself
at length the provisions which it was  desired
to adopt."
(1) [1881] 8 Q D. D. 63.
(2) L. R 58 1. A 259.
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It was further observed at p. 267
“In this country it is accepted that where a
statute is incorporated by reference into a
second statute, the repeal of the first
statute does not affect the second : see the
cases collected in Craies on Statute Law, — 3rd
edn. pp. 349, 350. This doctrine finds
expression in a comon-form section which
regularly appears in the anmendi ng and
repealing Acts which are passed fromtinme to
time in India. x x x X X The independent
exi stence of the two Acts is therefore
recogni zed; despite the death of the ~parent
Act , its of fspring survives in t he
i ncorporating Act. Though no such saving
clause appears in the General d auses Act,
their Lordships think that the principles
involved is as applicable in India as it is.in
this country.

It seens to be not less logical to hold that
where certain provisions froman existing Act
have been incorporated into a subsequent Act,
no addition to the forner Act, which is not
expressly made applicable to the subsequent
Art, can be deened to be incorporated in it,
at all wevents if it is possible for the
subsequent Act to function effectually w thout
the addition."

This Court in The Coll ector of Custons, Madras v. Nathelle




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 23

Sanpet hu Chetty and Another(1) considered the Privy Counci
decision in the H ndusthan Co-operative |nsurance Society
Ltd. (2) and distinguished that case and held the principle
i napplicable to the facts of that case
In State of Bihar v. S. K Roy(2) this Court was considering
the definition of "enployer” in S. 2(e) of the Coal M nes
Provident Fund and Bonus Schenes Act, 1948, Were that
expression was defined to. nmean "the owner of a coal mne as
defined in clause (g) of section 3 of the Indian Mnes Act,
1923". The Indian Mnes Act, 1923, had been repealed and
substituted by the Mnes Act, 1952 (Act 35 of 1952). 1In the
latter Act the word "owner"” had been defined in cl. (1) of
S. 2. The question was whether by virtue of s. 8 of the
CGeneral dauses Act, the definition of the word "enployer"
in cl. (e) of s. 2 of 'the Coal Mnes Provident Fund and
Bonus Schenmes Act should be construed with reference to the
definition of the word "owner"” in cl. (1) of s. 2 of Act 35
of 1952, which repealed the earlier Act and reenacted it.
It may be nentioned that according to S. 2(1) of Act 35 of
1952 the word "owner", when used in relation to a mne
neans " any person who is the inmediate proprietor or |essee
or occupier of the mne or of any part thereof and in the
case of a mine the business whereof is being carried on by a
I i qui dat or or receiver, such i quidators
receiver..............x The expression "coal mne" is
separately defined /incl. (b) of s. 2 0of the Coal M nes
Provi dent Fund and Bonng&,
(1) [1962] 3 S.C. R 786, at pp. 830-833.
(2) L.R 58 1.A 259,
(3) [21966] Supp. S.C. R 259.
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Schenes Act, 1948. Ramaswani, J., speaking for the Court
observed at p. 261 :
"As a matter of construction it nust be held
t hat all works, machinery, tramays and
si di ngs, whet her above or bel ow ground, in nor
adjacent to a coal mne will come within the
scope and anbit of the definition only when

they belong to the coal nmine. |In other words,
the word "or" occurring before the expression
"belonging to a coal —nmne" in the mai n

definition has to be read to nmean "and"."

This case, as well as the decision in New Central Jute MIIls
Co. Ltd. V. The Assistant Collector of Central  Excise,
Al | ahabad & others, (1) are distinguishable on the facts and
| egislation which this Court was considering. In the New
Central Jute MIls Co. Ltds.(1l) case, the Privy Counci
decision in the H ndusthan Co-operative |nsurance Society
Ltd.’s case (supra) was referred to and distingui shed. It
is, however, contended by the |l earned Solicitor General that
both in Nathella Sanpathu Chetty’'s case (supra) as well as
the New Central Jute MIls Co. Ltd.’s case(l) this Court was
considering the effects of the two Acts which were made by
Parliament by central legislation and it is, therefore, not
strictly a <case of incorporation because the Centra
Legislature is deened to have, while nmking the latter
enactnment, Kkept in viewthe provisions of the forner Act.
In our view this may not be concl usive.

in Ram Sarup v. Munshi and Others(2) a judgrment of the Bench
of five Judges of this Court held that the repeal of the
Punjab Alienation of Land Act, 1900, had no effect on the
continued operation of the Punjab Preenption Act, 1913, and
that the expression "agricultural land” 'in the later Act
had to be read as if the definition of the Alienation of
Land Act had been bodily transposed into it. After
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referring to the observations of Brett, L.J., in dCdarke's
case (supra), Rajagopala Ayyangar, J., speaking for the
court observed at pp. 868869
"Where the provi sions of an  Act are
i ncorporated by reference in a later Act the

repeal of the earlier Act has, in general, no
ef fect upon the construction or effect of the
Act in which its provisions have been
i ncor por at ed.

X X X X
X X

In the circunstances, therefore, the repeal of
the Punjab Alienation of Land Act of 1900 has
no effect on the continued operation of the
Preenption  Act and the expression '
agricultural 1Tand’ in the later Act has to be
read-as if-the definition in the Alienation of
Land Act had been bodily transposed into it."
The above decision of this Court is nore in point and
supports “our conclusion. In our view, the intention of
Parliament for nodifying the Mtor Vehicles Act has no
relevance in determning the intention of the Oissa
Legi slature in enacting the Taxation Act. Apart from
(1) [1971] S.C.R 92
(2) [1963] 3 S.C. R’ 858.

159
this aspect the  power; of, taxation as -we, have said
earlier, is not in the Concurrent List IIl but in List Il

and construed as a taxation nmeasure we cannot’' extend the,
ambit, of it by mere inplication. As we said it is possible
for both the Acts to co-exist even after the definition of
"motor vehicle’ in the Act has been anended. It is,
therefore, clear that the definition of 'nbotor vehicle as
existing Prior to 1956 Anendnment woul d al one be applicable
as being incorporated in the Taxation Act.

M. Tarkunde has referred to S. 6 of the General ' C auses
Act, 1897 in support of his contention that after the
amendnent , t he anended definition would apply to the Taxation
Act . But we do not think that there is any justification
for this,submission. Section 6 of the General C auses Act,
1897, specifically refers to that Act, or any Central Act or
Regul ation made after the comrencenent —of the GCenera

Clauses Act and states that if these Acts repeal any
enactnment, hitherto nmade or hereafter to be made, then

unless a different intention appears, the repeal shall not
affect the matters specified in clauses (a) to (e) of that
section. Since the Taxation Act is a State Act neither s. 6
nor s. G6A of the General C auses Act has any relevance.
That Act has to be interpreted in the light of the Oissa
CGeneral Causes Act and since there is no question  of any
amendnment or any repeal of any of the Orissa Acts “affecting
the Taxation Act, s. 7 of the Oissa General C auses Act has
also no relevance. |If so the question is whether 'these
vehicles were used solely upon the prem ses of the owner.
On this aspect, there can be no doubt, because there is
evidence to show that dunpers, rockers and tractaires
(tractors with air conpressed attachnment) are exclusively
used on the prem ses of the owners.

In Civil Appeal No. 1816 of 1968 P. W 1 Assistant
Superi ntendent of M nes, Bolani Ores Ltd., stated that there

is no public road within their |easehold prem ses. No
nmenber of public is allowed to enter into | easehold prenises
wi t hout due pernission obtained before hand. They have
check-gates on the approach road to their |easehold. Al

the machines are within | easehold and never outside it. In
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cross-exam nation, no doubt he adnmitted that the |I|easehold
has no fence. He, however, stated that there is an officia
approach road to the plant. He also stated in cross-
exam nation that there is a gate book, gate register and a
security guard. Fromthis evidence it is clear that though
there is no fence, there are check gates, and the public are
not allowed to enter into the |easehold wthout prior
perm ssion and the machines are used within the |easehold
prem ses. The nere fact that there is no fence does not
nmean that the | easehold premi ses are not enclosed prenises.
It is obvious that no one can get into the |easehold
prem ses w thout having to go through the gate for which
gat e book, gate register ‘and security guard are provided.

In Civil Appeal No. 1817 of 1968-Oissa Mneral Devel opnent
Conpany’s case, P. W1 stated in his evidence that the
dunpers in the schedule were to carry ores fromthe place of
excavation in the railway wagon-within the mning area. The
menber s of the public have no right to enter into it. There
are check gates and guards.
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P. W 2 stated in his evidence that the suit vehicles were
used at the place of mining operations. The nmenbers of the
public have no accessto the mning area. There were ten to
twel ve guards around the mning area and there were also

guards at the gates of the approachi ng road. The guards
were to prevent the unauthorised persons to enter into the
m ning area and there was a duty chart of those guards. No

doubt, P. W 4 stated in his evidence that the area wthin
whi ch the machi nes were used was neither fenced nor walled
around.

Simlarly in Civil Appeal No. 336 of 1970 in the case of
Dal Mma Cenent Bharat Ltd it has been stated'in the reply
affidavit in paragraph 4 that a "trench 4" X4'x2'  is dug
alround the mining area so as to prevent free ingress and
egress to the mning area. Certain pit areas are fenced
with barbed wire. 1In fact to avoid accidents, particular
area where dunpers are being used have necessarily to be
f enced. This is required under the Mning Act and / Rules
franed thereunder." In reply to paragraph 4 it has been
stated by the respondent that the allegations of the
deponent in paragraph 4 of his affidavit except the
allegation that the mning areais a well defined and
encl osed area are substantially correct.

From the very nature of the area operated by these three
conpanies it is obvious that the machines. which are the
subject-matter of these appeals rmust be working in their
respective mning areas. The nmere fact that there is no
fence or the barbed wire around, the | easehold premses is
not conclusive. There is evidence to show that the public
arc not allowed to go inside without prior permssion, there
are gates and a check on ingress and egress is. kept by
guards who also ensure that no unauthorised persons have
access to the mning area, all of which indicate that the
respective mning areas are enclosed premses wthin the
nmeani ng of the exceptions under s. 2(c) of the Taxation Act.
In the result Civil Appeal 336/70 is disnmssed with cost and
other appeal-, are partly allowed and it 1is held that
dunpers and rockers though registrable under the Act are not
taxabl e wunder the Taxation Act as long as they are working
solely within the prem ses of the respective owners. So far
as the tractairs are concerned they are neither regi sterable
under the Act nor taxable under the Taxation Act. The
appel lants will get proportionate costs.

As we have held that these nachines are not taxable the
guestion about the constitutional validity of the Taxation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 23 of 23

Act challenged by Wit Petition No. 372 of 1974 filed by
Bolani Oes Ltd. would becone academic and need not be
considered. The wit petition is accordingly disnmssed but
wi t hout costs.

P.B.R

C. A 336/ 70 and WP. 372/ 74 dism ssed

C. A. 1816-1817/68 partly all owed.
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