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Dr. AR ' Lakshmanan, J.

This appeal is directed against the final judgnment and order

dat ed 22.07. 2003 passed by the High Court of Karnataka at

Bangalore in Wit Appeal No. 6439 of 2000. By the inpugned

j udgrment, the Division Bench, while disposing off the appeal
confirmed the findings of the Labour Court and of the | earned

Single Judge with regard to reinstatement and set aside the

findi ngs on back-wages. Though the respondent has been served

and the affidavit and proof of service stating therein that the

show cause notice was received by the sol e respondent on

04.11. 2004, there was no response or representation on behalf of

the respondent. The respondent was al so cal led absent. W,
therefore, decided to hear the appeal on nerits and also carefully
perused the pleadings, the order of the Labour Court, judgnent

of the Single Judge and of the Division Bench of the High Court

and ot her relevant records.

We al so heard the | earned argunent of Ms. Anitha Shenoy,

| earned counsel for the appell ant- Corporation

BACKGROUND FACTS:

The respondent joined the Corporation as a conductor-.

VWil e he was on duty, the appellant-Corporation noticed that he

was under the influence of alcohol and did not issue tickets to

the passengers. The appel |l ant-Corporation issued Articles of

Charge to the respondent-conductor and he replied to the sane.

The charges, which are grave in nature, are enunerated as

bel ow

1. That it is reported that you are in a habit of consuming al coho
while on duty and created bad scene of the Corporati on anong

the public by spoiling the image of the Corporation apart from
financial loss to the Corporation. (not proved)
2. That on 27.12.90 you were booked on Devadurga Hosur N o
Schedul e No. 16/B. 16 along with Sri. Allapa driver No. 2022

but you were not able to discharge duties due to intoxication

and after having consuned al cohol and you are not able to
performthe schedule duty. In place another conductor had to

be arranged inspite of acute shortage of conductor. (not proved)

3. Further the passenger of schedule No. 47 B/ Hospet, 16B, Hosur
N o. were unnecessarily detained at bus stand from 21-15

hours to 22-30 hours, and you went away w t hout getting

di spatched fromthe controller. (not proved)
4, That on 28.12.90 after conpletion of the above said duties at
about 14 hours, the KSRTC cash held by you was checked and

found Rs. 360-95 as short and you were found in drunken

condi tion. (proved)
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Not satisfied with the reply, the appell ant-Corporation
conducted the enquiry in accordance with the principles of
natural justice and 'Conduct & Discipline’ Regulations. The
Inquiry O ficer found the charges | evell ed agai nst the respondent
proved. A true copy of the Inquiry Report dated 11.12.1991 has
been filed and marked as Annexure-P1. It is useful to reproduce
the Inquiry Oficer’'s report in paras 4 and 5.

"4, That act of mis-appropriation noticed after checking the

way bill and many irregularities, nanely failed to show the

sale of tickets and over witing. Several places not shown

the nunber of passengers and trip wi se collection not

mentioned target of revenue was Rs. 1250/- but the

del i nquent deposit sum of 'Rs. 638/ 75 paise. Lastly cash

was renmtted very late; hence these are the inputations of
statement. The MW 1 has given the detail as to the

manner how he notices the irregularities as violations and

m sconduct havi ng found i n drunken state on duty.

In support he has got marked Ex. M1 to 4, the

document s whi ch have not been refuted nor tested the
veracity of witness. | have carefully exam ned the evidence
of MW1 and the docunments marked fully reveals that the
del i nquent has conmitted not only m sconduct but

m sappropriated the cash by short remttance. | see no
reason why the testinony of MW1 should be discarded

when delinquent has failed to test the statenment by cross
exam nati on.

5. In reply by way of witten in defense the delinquent has
simply deni ed the charges saying as basel ess:

On case full consideration of all the aspects of case
unhesitantly | can say that the delinquent has not created
a doubt of evidence | ed by managenent and | hol d that
managenent has fully brought home the charges. There is
no reason to discard the testinmony of MW1, accordingly I
hold that all the charges have been proved by the
nmanagenent. Hence this report.”

The Disciplinary Authority, after perusing the details of the
inquiry proceedings, replied to the respondent to the Articles of
Charge and other available material, agreed with the findi ngs of
the Inquiry Oficer and di sm ssed the respondent fromservice.
Aggri eved by the order of dismssal, the respondent raised an

i ndustrial dispute under Section 10(4) of the Industrial D sputes
Act, 1947 before the Labour Court, Gul barga to which the
Corporation replied.

The Presiding O ficer, Labour Court, by his order dated
30.08.1996, while deciding the prelimnary issue regarding the
validity of inquiry proceedings held the sane to be illegal and
invalid in view of the denial of reasonable opportunity to the
respondent .

The Labour Court, by its Award dated 17.12.1996, held that

out of 4 charges |evelled against the respondent, the 4th charge
regardi ng pil ferage agai nst the respondent stood proved. As
regards puni shnent, dism ssal fromservice was substituted with
reinstatenment and 75% backwages. Aggrieved by the award

dated 17.12. 1996, the appellant-Corporation filed the wit
petition before the Hi gh Court of Karnataka at Bangal ore. The

| earned Single Judge, by his order dated 11.09.2000, upheld the
findings of the Labour Court but nodified the back-wages and
reduced it to 25%

Aggrieved by the order of the | earned Single Judge, the
Corporation filed an appeal before the Division Bench of the

Kar nat aka H gh Court. The Division Bench, by the inpugned
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j udgrment and order, affirmed the findings of the Labour Court
and of the learned Single Judge with regard to reinstatenent and
set aside the findings on back wages. Hence the special |eave
petition was filed by the Corporation and notice was ordered on
17.11.2003. On 03.12.2004, none appeared on behal f of the
respondent and | eave was grant ed.

We heard Ms. Anitha Shenoy, |earned counsel appearing for

the appel |l ant-Corporati on. W have been taken through the

pl eadi ngs, two orders passed by the Labour Court, order of

| earned Single Judge and of the | earned Judges of the Division
Bench. W have carefully perused those orders. A carefu

perusal of the order dated 17.12.1996 of the Labour Court woul d
only reveal the total non-application of the mind by the Presiding
O ficer of the Labour Court, Qul barga and the inconsistent
findings rendered by the said Court. There are |ot of

di screpanci es and m stakes-in the award of the Labour Court on
factual as well aslegal aspects of the matter. The Labour Court
at one place has observed as follows: -

"Ex.M 1 goes to show that the clainmant was negligent in
remtting the anpbunt. But no-i nference can be drawn

agai nst himthat he was under the influence of

i ntoxication, and there was shortage of fund with the

claimant. The shortage of fund could be due to so many

reasons. Therefore the claimant has conmmtted sone

m sconduct which is not a sinple in nature."

I n anot her place, the Labour Court in- para 22 has observed
as under: -

"I have already stated above that the Respondent has

not proved charges 1 to 3. But he has proved charge

No.4. | have al so stated above that the charge No.4 is
grave in nature and as such sone reasonabl e

puni shment is necessary."

There is absolutely no precision inregard to the factua
aspects and findings rendered by the Labour Court. |In the said
award, the Labour Court directed reinstatenment of the
respondent despite holding himguilty of the charge of pilferage
| evel | ed against himand directed reinstatement with back wages.
In our view and as rightly pointed out by |earned counsel for the
appel l ant any dereliction of duty in this regard is highly
detrinmental to its financial well being and against public interest.

We shall now consider the judgnment of the Hi gh Court.

The High Court, in our view, has erred in affirmng the award of
the Labour Court insofar as the award of reinstatenment is
concerned. As rightly urged by Ms. Anitha Shenoy that the
charges of pilferage was established agai nst the respondent-
wor kman such m sconduct is grave and has the effect of

di srupting the services of a public transport system

This Court in the judgnent reported in (2002) 10 SCC 330

- Regi onal Manager, RSRTC vs. Chanshyam Sharma (3

Judges) held that the proved acts of m sconduct either to a case
of dishonesty or of gross negligence and bus conductors who by
their actions and inactions cause financial loss to the

Cor porati on ought not to be retained in service.

The judgrment in Karnataka SRTC vs. B.S. Hullikatti

reported in (2001) 2 SCC 574 (2 Judges) was also referred to and
relied on by the 3 Judges Bench in the above judgment.

This Court in (2001) 2 SCC 574 (2 Judges) has held in para

6 as follows: -

"I't is msplaced synmpathy by the Labour Courts in such

cases when on checking it is found that the Bus

Conductors have either not issued tickets to a |arge

nunber of passengers, though they shoul d have, or

have issued tickets of a | ower denom nation know ng
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fully well the correct fare to be charged. It is the
responsibility of the Bus Conductors to collect the
correct fare fromthe passengers and deposit the sane
with the conpany. They act in a fiduciary capacity and
it would be a case of gross m sconduct if know ngly they
do not collect any fare or the correct anmpbunt of fare.™

The Hi gh Court and the Labour Court failed to consider al

the cogent evidence and docunents produced by the Corporation
before them The Labour Court has miserably erred by not

consi dering that the respondent was in a drunken condition

when there was no denial on the part of the worknmen to that
effect. By not considering this, the H gh Court has also erred.
The order of reinstatenent passed by the Labour Court and

its affirmation by the H gh Court is contrary to the |aw decl ared
by this Court in (2001) 2 SCC 574 wherein it was held that it is
m spl aced synpat hy by courts in awarding | esser punishments
where on checking it is found that the bus conductors have

ei ther 'not issued tickets to a |large nunber of passengers and
deposit the same with the Corporation. They act in a fiduciary
capacity and it would be a case of gross m sconduct if know ngly
they do not collect any fare or the correct anpbunt of fare. It was
finally held that the order of dism ssal should not have been set
aside. As already noticed, this viewwas reiterated by a 3 Judges
Bench of this Court inthe Regional Manager, RSRTC case

(supra).

In the instant case, the mis-appropriation of the funds by

the delinquent enployee was only Rs. 360.95. 'This Court has
consi dered the puni shnment that may be awarded to the

del i nquent enpl oyees who m s-appropri ated funds of the
Corporation and the factors to be considered. This Court in a
catena of judgnents held that the | oss of confidence as the
primary factor and not the anobunt of noney m s-appropriated

and that the synpathy or generosity cannot be a factor which is
imperm ssible in law. Wen an enmployee is found guilty of

pil ferage or of ms-appropriating a Corporation’s funds, there is
nothing wong in the Corporation losing confidence or faith in
such an enpl oyee and awardi ng puni shnment of dismissal. |In

such cases, there is no place for generosity or m splaced
synmpathy on the part of the judicial foruns and interfering
therefore with the quantum of punishrment. The judgment in

Kar nat aka State Road Transport Corpn. Vs. B.S: Hullikatti,

(2001) 2 SCC 574 was also relied on in this judgment anong
others. Exam nation of passengers of vehicle fromwhom the

said sumwas coll ected was al so not essential. I'n our view,
possessi on of the said excess sum of nmoney on the part of the
respondent, a fact proved, is itself a m s-conduct and hence the
Labour Court and the | earned Judges of the Hi gh Court

m sdirected thenselves in insisting on the evidence of the
passengers which is wholly not essential. This apart, the
respondent did not have any explanation for having carried the
sai d excess ampunt. This omission was sufficient to hold him
guilty. This act was so grossly negligent that the respondent was
not fit to be retained as a conductor because such action or
inaction of his was bound to result in financial |oss to the
appel | ant irrespective of the quantum

In this context, it is useful to refer to the findings of the
donestic tribunal which has already been extracted above in

par agraph (supra). Before the Inquiry Oficer Exh. M.-M were
mar ked, which have not been refuted nor was the veracity of

wi tness decided. The Inquiry Oficer has stated that he has
careful |y exam ned the evidence of MW 1 and t he docunents

mar ked which fully reveals that the delinquent has comitted

not only m sconduct but mi sappropriated the cash. MV1 was

not cross exani ned by the delinquent enployee. 1In reply, the
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del i nquent has sinply denied the charges stating it basel ess.

The Inquiry Oficer, on a careful consideration of all aspects of
the case, unhesitantly held that the delinquent was guilty of the
charges and that all the charges have been proved.

Once a donestic Tribunal based on evidence comes to a

particul ar conclusion normally it is not open to the tribunal and
courts to substitute their subjective opinion in place of the one
arrived at by the donestic tribunal

Coning to the question of quantum of punishnent, this

Court in Divisional Controller, KSRTC (NVKRTC) vs. A T.

Mane, (2005) 3 SCC 254 has held as under: -

"Coming to the question of quantum of punishment,

One shoul d bear in mnd the fact that it is not the

amount of noney mi sappropriated that becones a

primary factor for awardi ng puni shnment; on the

contrary, it is the loss of confidence which is the

primary factor to be taken into consideration. In our

opi ni on, when a person is found guilty of

m sappropriating the Corporation s funds, there is

not hi ng.wong in the Corporation |osing confidence or

faith in such-a person and awardi ng a puni shnment of

di sm ssal . "

We may al so beneficially refer to a judgnent rendered by a

3 Judges Bench of this Court reported in (2005) 3 SCC 401 \026

M P. Electricity Board vs. Jagdi sh Chandra Sharma. This

Court held that the tribunals would not sit in appeal over the
deci sion of the enployer unless there exists a statutory provision
in this behalf. Moreover, Labour Courts must act within the four
corners of the statute concerned, in terms of the provisions
thereof. \When the Labour Court having held that charge No. 4
stood proved, no interference by the | earned Single Judge or by
the Division Bench was called for. [In theinstant case, the
jurisdiction vested with the Labour Court has been exercised
capriciously and arbitrarily in spite of the finding that Charge
No.4, with regard to the pilferage, has been proved beyond any
doubt. In our opinion, the conclusion arrived at by the Hi gh
Court in ordering reinstatenment was shockingly di sproportionate
in the nature of charge No.4 found proved. Wen charge No.4 is
proved, which is grave in nature, interference with the

puni shment of di sm ssal cannot be justified. Simlarly, the High
Court gets jurisdiction to interfere with the punishment in the
exercise of its jurisdiction under Article 226 of the Constitution
only when it finds that the punishnment inposed is shockingly

di sproportionate to the charges proved.

Ms. Anitha Shenoy also cited a recent decision of this Court
reported in (2005) 7 SCC 447 \ 026 Raj ast han St at e Road

Transport Corpn. And Ot hers vs. Zakir Hussain (Ruma Pa

and Dr. AR Lakshmanan, JJ). The respondent therein was al so

a conductor of the appellant-Corporation. He challenged the
term nation of his service as being in violation of -the provisions of
the Standing Order. However, w thout availing the renmedy

avail able to himunder the Industrial Disputes Act, 1947 he
approached the Civil Courts and obtained decrees in his favour

It was chal |l enged by the nmanagenent before the Hi gh Court. The
Hi gh Court declined to interfere with the orders passed by the

| ower Court since there is concurrent finding on fact by both the
Courts bel ow and that no substantial question of |aw arises, the
appel | ant - Corporation preferred the special |eave petition before
this Court questioning the correctness of the orders passed by
the courts bel ow and of the High Court particularly on the
qguestion of jurisdiction of civil courts to entertain and try the suit
i nstead of an industrial dispute. This Court held that the civi
court has no jurisdiction and that the jurisdiction cannot be
conferred by any order of the court and that where an act creates
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an obligation and enforces the performance in a specified manner
the performance cannot be enforced in any other manner. It was
hel d that the enployees of the State Road Transport Corporation
are not civil servants and, therefore, they are not entitled to
protection under Article 311 of the Constitution and that their
terns of appointnent are governed by the letter of appointnent
and, therefore, the nanagenment was well within its right to

term nate the services of the respondent during the period of
probation if their services were not found to be satisfactory
during the said period and in such an event the appellant-

Cor porati on was not obliged to hold an enquiry before

term nating the services. 1In the concluding part of the judgment,
this Court has observed that since the respondent-workman has

not acted bona fide in instituting the suit, the respondent was
not entitled to any back wages and having regard to the facts and
ci rcunst ances of the said case, it would not be appropriate to
order refund of the back wages paid to himand that he shall not
be allowed to continue in service any further and shall be

di scharged forthw th.

In the instant case, even though charge No.4 has been

proved beyond any doubt, the Labour Court taking a |lenient and
synmpat hetic view, passed certain directions which were nodified
by the | earned Single Judge and of the Division Bench. While
entertaining this special | eave petition, this Court has only
ordered notice to the respondent. The order of the H gh Court
and of the Division Bench has not been stayed even though the

Di vi si on Bench observed that having regard to the gravity of the
charges proved against the respondent, it would be in the
interest of justice to nodify the order passed by the |earned
Singl e Judge to the extent he has directed the appellant-
Corporation to pay 25% back wages. The Division Bench del eted
the direction in regard to the paynent of back wages but retained
the order in regard to the reinstatenent. The said order is ex-
facie illegal and contrary to the principles laid down by the
various decisions of this Court which have been referred to in
par agr aphs supra and al so on the proved facts and

circunst ances of the case. Having accepted all the facts that the
charges of short remttance was proved and yet the’l earned
singl e Judge and the | earned Judges of the Division Bench
proceeded to pass an order ordering reinstatenment which clearly
goes agai nst the mandate of the various judgnments of this Court.
In our view, even short remttance amounts to m s-conduct

and, therefore, applying the rulings of this Court, the inpugned
order ought not to have been passed by the Division Bench
ordering reinstatement. W, therefore, have no hesitation to set
asi de the order passed by the | earned Judges of the D vision
Bench and restore the order of disnissal of the respondent from
service. It is stated that pursuant to the order of the Labour
Court the respondent was reinstated in service. Since there was
no stay granted by this Court the respondent had continued in
service of the Corporation. In view of the law laid down by this
Court and of the facts and circunstances of this case, the
respondent, in our opinion, has no legal right to continue in
service any further. W, therefore, direct the appell ant-
Corporation to i medi ately discharge the respondent from
service. However, we nake it clear that the salary paid to the
respondent and ot her enolunents during this period shall not be
recovered fromthe respondent. W also nmake it further clear
that in view of the order of disnissal the respondent shall not be
entitled to any further enol unents.

For the foregoing reasons, we allow the appeal filed by the

appel | ant - Corporati on and set aside the orders passed by the
Labour Court, learned Single Judge and al so of the Division
Bench as perverse and are agai nst the proved facts and

ci rcunmst ances of the case. No costs.
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We place on record our appreciation for the able assistance
rendered by Ms. Anitha Shenoy, |earned counsel for the
appel l ant at the tinme of hearing.




