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ACT:
Thi ka Tenancy-Decree for Possession agai nst .« tenant-Applica-
tion for relief by tenant- Anendnent of Act
retrospective operation-Effect-Interpretation  of Statute-
Principles of construction-Thika Tenancy Act (WB.
1949), S. 28-Thi ka Tenancy Amendnent Act (WB. 6 of
s. 1(2).
HEADNOTE

Wth a viewto give protection to Thika tenants against
eviction and in certain other natters, the Wst ~Benga
Legi sl ature enacted the Calcutta Thika Tenancy Act, 1949.
That Act was anended by the Cal cutta Thi ka Tenancy Amendnent
Act, 1953, which omitted s. 28 of the Act. The question for
decision in the appeal was whether the appellant against
whom proceedi ngs for execution of a decree for ejectnent was
pendi ng, who had applied for relief under s. 28 when / that
section was in force, was entitled to have his application
di sposed of in accordance with the provisions of - s. 28,
whi ch had ceased to exist retrospectively though it remnai ned
undi sposed of on the date the Anendnment Act cane into force:
Held, that s. 1, sub-s. (2) of the Calcutta Thika Tenancy
Act 1953, clearly intended that no relief under s. 28 of the
origina
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Act should be given in cases pending for disposal on the
date the anendment becane effective and s. 28 ceased to
exi st retrospectively.

The principles applicable to interpretation of statutes are
four-fold in nature, -

(1)such statutory provisions as create or take away
substantive rights are ordinarily prospective ; they can be
retrospective if made so expressly or by necessary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

inmplication and the retrospective operation nust be Ilimted
only to the extent to which it has been so nmade either
expressly or by necessary inplication

(2)the intention of the legislature has to be gathered
fromthe words used by it, giving themtheir plain, normnal
grammati cal neani ng,

(3)if any provision of a |legislation the purpose of which
is to benefit a particular class of persons is anbi guous so
that it is capable of two neanings the neaning which
preserves the benefit shoul d be adopted.

(4)1f the strict granmatical interpretation gives rise to an
absurdity or inconsistency, such interpretation should be
di scarded and an interpretation which will give effect to
the purpose will be put on the words, if necessary, even by
nodi fication of the | anguage used:

Hel d, al so, that judicial decorum ought never to be ignored.
Wiere one Division Bench or a judge of a High Court is
unable “to distinguish a previous decision of anot her
Di vi sion /Bench or another Single judge and holds the view
that the earlier decision was wong, the matter should be
referred to a larger Benchto avoid utter confusion

Deorajan Devi v. Satyadhan Gnhosal, [1953] 58 C WN. 64,
overrul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI O\ _Givil Appeal No. 303 of 1956.

Appeal from the judgment and decree dated February 7,
of the Calcutta H gh Court in Appeal from Appellate

1955,
O der

No. 102 of 1953, arising out of the judgnment and decree
dat ed August 6, 1953, of the Subordi nate Judge, Second Court

of Zillah, Howah, in Msc. Appeal No. 231 of 1953.

G, S Pathak, P. K Chakravarty and B. C. 'Msra,for

appel | ant .

t he

B. Sen, S. N Mikherjee and P. K Bose, for the respondent.
1960. April 20. The Judgnent of the Court was delivered by

DAS GUPTA, J.-In Calcutta and its suburb How ah there

exi sted for many years precarious tenancies popul arly

have
known

as Thika tenancies, the characteristic feature of which is

that the tenant
580

takes |lease of the land only and erects structures thereon
at his own expense; where there is already a structure on
the land the tenant acquires these structures by purchase or
gift but takes the land on which the structure stood in

t enancy. Wth the influx of population into these
that followed the partition of India the position of
Thi ka tenants became even nore insecure than before.

ar eas
t hese
Wth

the sharply rising demand for accommodati on the | andl ords

found it possible and profitable to put pressure on

t hese

Thika tenants to increase their rents or to evict them so

that other tenants who would give more rents and
prem ums mght be brought in. Wth a view to give

hi gh
sone

protection to these Thika tenants against eviction and  in
certain other matters, the West Bengal Legislature enacted
in 1949 an Act <called the Calcutta Thika Tenancy Act
(hereinafter referred to as " the Act "). Sonme features of
the protection afforded by this legislation which deserve

mention are that ejectnment could be had only on one or

nore

of the six grounds specified ins. 3 of the Act; specia
provisions as regards notice for ejectnent were nade in s.
4; in the same section provision was al so nade about paynent
of conpensation as a necessary pre-requisite for ejectnent

in certain cases. Section 6 provides that no orders

for
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ejectment on the grounds of arrears of rent shall be
executed if the amount of arrears together with costs of
proceedi ngs and danmages that may be all owed were deposited
within 30 days fromthe date of the order. Not content with
giving such protection only in suits and proceedings for
eviction that mght be instituted by the landlord in future
the Legislature in the 29th section of this Act provided
that even in suits and proceedi ngs which had already been
instituted and were pending for disposal on the, date when
the new law cane into force, this now law wl]l be
appl i cabl e, except the provisions as regards notice in s. 4.
In the 28th section of the Act the Legislature went further
and provided that even where the decree or order for
recovery of possession had been obtained by the [|andlord
agai nst a Thi ka tenant but possession had not been actually
recovered, courts wi'll have the power to re-open the natter
and
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if the decree or worder is not in conformty wth the
beneficent” provisions of the Act either to rescind the
decree —or order altogether or to vary it to bring it into
such conformty. Section 28 with which we are specially
concerned in this appeal is in these words:--

" Where any ~decree or order for the recovery of possession
of any holding froma Thi ka tenant has been nade before the
dat e of comrencenent of this Act ‘but the possession of such
hol di ng has not been recovered fromthe Thika tenant by the
execution of such decree or order, the court by which the
decree or order was made may, if it is of opinion that the
decree or order-is notin conformty wth any provision of
this Act other than sub-section (1) of section 5 or section
27, rescind or vary the decree or order in such nmanner as
the Court may think fit for the purpose of giving effect to
such provision and a decree or order so varied by any Court
shall be transferred to such Court to the Controller for
execution wunder this Act asif it were an order made under
and in accordance with the provisions of this Act."

The new | aw however failed to achieve its object for sone
years as the Courts interpreted the definition of  Thika
tenant in the Act in such a nmanner that speaking generally
no tenant was able to establish .its requirement. To renedy
this the Governor of West Bengal enacted on October 21

1952, an Ordinance by which the definition of Thika tenant
was revised and a few other anendnents of the Act were nade

The special protection given under ss. 28 and 29 of the Act
to tenants agai nst whom decrees or orders had been obtained
or agai nst whom cases were pendi ng was however kept intact.
The Ordinance by its s. 5 extended such special protection
also to tenants whose cases were pending before a court on
the date of the comencenment of the Odinance and those
agai nst whom decrees or orders had been nmade after the  date
of the Act and before the date of the Odinance but
possessi on had not been obtained. In 1953 the West Benga

Legi slature enacted the Calcutta Thika Tenancy  Anendnent
Act, 1953, revising permanently the definition of Thika
tenant and naki ng sone, other

76
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and 29 of the Original Act were onitted. The principa

guestion before us in this appeal is whether the provisions
of s. 28 could be applied by a Court in a case where an
application had been nade by a tenant for relief under that
section and such application was pending for disposal on the
date the omi ssion becane effective, by reason of the Amend-
ment Act coming into force
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The decree for possession with which we are concerned in
this case was nmde as far back as August 8, 1941, by a
Munsif in Howah. The tenant’'s appeal was dismissed on
April 9, 1943. On February 28, 1949, on which date the
Calcutta Thika Tenancy Act of 1949 cane into force,
proceedings for the execution of the decree of ejectnent
were pending in the Muinsif’'s Court. On March 19, 1952, when
these proceedings were still pending the tenant nmade an
application to the Court which had passed the decree praying
that the decree may be rescinded or varied in accordance
with the provisions of s. 28 of the Act. This application
cane up for hearing before the Munsif on July 7, 1953. In
the neantinme the Arendnent Act of 1953 had come into force
and the omission of . s. 28 of the Act had becone effective.
The learned Mnsif “held that s. 28 of the Act being no
longer in force he had no power to give the tenant any
relief in accordance with the provisions thereof. In that
view he dism ssed the application. The tenant’s appeal to
the District Judge, Howah, having been rejected, he
preferred a second appeal to the H gh Court.

The learned judges of the H gh Court who heard the appea
agreed with the courts bel ow on a construction of s. 1(2) of
the Amendment ~ Act ~that s. 28 was not applicable to the
proceedi ngs ~conmmenced by the tenant by his application for
relief and disnmissed the

Against that S decision the tenant has filed the present
appeal before us on a certificate of fitness granted by the

H gh Court.

The decision of the question raised in this appeal, viz.,
whet her this tenant who had applied for relief
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under s. 28 when that section was in forceis entitled to
have his application disposed of in accordance with the
provi sions of that section though it remained undi sposed of
on the date the Amendnent Act cane into force, @ depends on
the interpretation of s. 1, sub-s. (2) of the Anendment Act.
This section is in these words:

“I't shall cone into force imediately on the Calcutta  Thika
Tenancy (Anendnent) Ordi nance, 1952, ceasing to operate:
Provided that the provisions of the Calcutta Thika Tenancy
Act, 1949, as amended by this Act, shall, subject to the
provisions of s. 9, also apply and be deenmed to have al ways
applied to all suits, appeals and proceedi ngs pendi ng-

(a) before any Court, or

(b) before the Controller or

(c) Dbefore a person deciding an appeal under section 27 of
the said Act,

on the date of the commencenent of ‘the Calcutta Thika
Tenancy (Anendnent) O di nance, 1952."

It is obvious and indeed undisputed that” but for any
difficulty that may be placed in the tenant’'s way by these
provi sions the tenant would in view of the provisions of s.
8 of the Bengal General C auses Act be entitled to have his
application for relief wunder s. 28 of the original Act

di sposed of as if s. 28 still continued. If ~however a
contrary intention has been expressed by the Legislature in
its anending Act the contrary intention would prevail. What

we have to decide is whether ins. 1, sub-s. (2), the
Legislature has clearly expressed an intention that no
relief wunder s. 28 of the original Act shall be given in
cases |ike these.

The principles that have to be applied for interpretation of
statutory provisions of this nature are well-established.
The first of these is that statutory pro. visions creating
substantive rights or taking away substantive rights are
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ordinarily prospective; they are retrospective only if by
express words or by necessary inplication the Legislature
has made them retrospective; and the retrospective operation
will belimted
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only to the extent to which it has been so made by express
words, or by necessary inplication. The second rule is that
the intention of the Legislature has always to be gathered
fromthe words used by it, giving to ,the words their plain

normal, grammatical neaning. The third rule is that if in
any | egislation, the general object of which is to benefit a
particul ar class of persons, any provision is anbi guous so
that it is capable of two neani ngs, one which would preserve
the benefit and another which would take it away, the
meani ng which preserves it should be adopted. The fourth
rule is that if the strict grammtical interpretation gives
rise to an-absurdity or-inconsistency such interpretation

shoul d be discarded and an interpretation which wll give
effect “to the purpose the Legislature nay reasonably be
considered to have had wll be put on the words, if

necessary, even by nodification of the |anguage used.

In applying these principles to the interpretation of S
1(2), it is necessary first to consider a contention that
has been raised by M. Pathak on behalf of the appell ant
that the phrase " as anended by this Act qualifies the

word " provisions ". If this be correct, the neaning of the
proviso will be that only those provisions of the Act which
have been anended by the Act shall apply and be deenmed to
have applied always to pending proceedings. This will

becone neaningl ess, the argument continues, if the word
amended " is interpreted to include om ssions. For it nakes
no sense to say that a provision which has been onmtted
shall apply. So, it is argued, the word " anended shoul d
be interpreted to nean only anendnment by additions or
alterations and not an amendnent by omissions.  The result
of the proviso, the appellant’s counsel contends, is to make
applicabl e to pendi nn proceedings the altered provisions in
place of old provisions but to say nothing'as regards such
provi si ons whi ch have been omtted.

W are wunable to see how it is possible, unless rules of
granmar are totally disregarded to read the words as anended
by this Act " as to qualify the word provisions:™ If
ordinary grammatical rules are applied there i's no escape
fromthe concl usion that
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the adjectival phrase as anended by this Act gqual ifies
the proxi mate substantive, viz., the Calcutta, Thi ka Tenancy
Act, 1949. There is no escape fromthe conclusion therefore
that what the Legislature was saying by this ~ was nothing
nore or less than that the provisions of the anended Thika
Tenancy Act shall apply.

M. Pathak argued that if that was what the Legislature
wanted to say, it was reasonable to expect it to use the
words " The Thika Tenancy Act, 1949, as anended by this
Act," in the proviso; and there was no reason for the use of
the words " the provisions of the Thika Tenancy Act ". W
are not inpressed by this argunment. The Legislature nmight
certainly have used the | anguage as suggested by the | earned
counsel, and as be says, that would have neant an econony of

wor ds. But where there are two ways of saying the sane
thing it is useless to speculate why one way was adopted in
preference to the other. It is not wunusual to find
draftsmen using the words " provisions of the Act " in nany
statutes where the words " the Act " would have been

adequate; and it would be unreason. able to try to read too
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much in the use of the words " the provisions of the Thika
Tenancy Act " instead of " The Thi ka Tenancy Act " in the
provi so.

Even so the | earned counsel contends, there is no reason to
read " amendnments "’ so as to include onissions. The word "
amendment ", he has submitted is sonetimes wused in the
restricted sense of "addition® or " a alteration" as
distinct fromom ssion; and he asks us to read the word "
amended " in the proviso, to mean only alterations or
additions in the statute, and as not including oni ssions.
It is unnecessary for us in the present case to express any
opi nion on the general question whether in certain context
the word " anended " should be interpreted so as to exclude
om ssions. What is clear however is that the present is not
one of such cases.  The amendnment Act itself was being
called the Calcutta Thika Tenancy (Anendrment) Act, 1953.
The preanble says " whereas it is expedient to amend the
Calcutta ~Thika Tenancy K ‘Act, 1949 ". Section 2 of this
anendment Act substitutes a new clause for the old el. (5)
oft s. 2; s. 3 adds sone words to el. (1) and s. 3(b) onits
sonme words in cl. (4) and
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again adds sone words tocl. (5 of s. 3 of the Act.
Section 4 om'ts certain words of sub-s. (1) of s. 5. Section
5 substitutes sone new words in place of certain words in
the original /sub-ss. (1) and (2) of s. 10 of the Act.
Section 6 onmts one section of the original Act, viz., s. 1
1; s. 7 inserts some words inthe original s. 27 ; section
8 omts tw sections, -viz., ss. 28 and 29 ; the |ast
section, s. 9 provides for the continuance of proceedings
under s. 5, sub-s. (2) of the Anendment Ordinance if sub-ss.
(2), (3) and (4) thereof were inforce.

Readi ng the Amendnent Act as a whole there can be no doubt
that the Legislature in. using the word " anmended " in the
proviso to sub-s. (2) of s. 1 sought to make no distinction
bet ween anendnent by additions, alterations / or om Ssions.
It is clear when certain words or sections have been added,
altered or omtted by the Amendnment Act, the Calcutta  Thika
Tenancy Act, 1949, took on a new shape with some  added
features, sone altered features and minus those features
whi ch have been omitted. What the proviso says is that the
Cal cutta Thi ka Tenancy Act in its new shape shall apply and
shall be always deened to have applied to proceedings
pending before a Court, a Controller or an appellate
authority under s. 27 on the date of the commencenent of the
Thi ka Tenancy Amendnent Ordinance, 1952. As the application
whi ch the appellant had made for relief under s. 28 of the
Tenancy Act was pending for disposal before the Minsif's
court on Cctober 21, 1952, the date of the commencenent of
the Cal cutta Thi ka Tenancy (Anendnent) Ordinance, 1952, the
position which cannot be escaped is that the Thika Tenancy
Act of 1949 without the provisions as regards relief to
tenants agai nst whom decrees had been obtai ned on the date
of the comrencenent of the original Act but possession had
not been actually recovered would be applied to pending

applications. In other words, though the application
originally was for relief under s. 28 no such relief could
be grant ed, t he section havi ng ceased to exi st

retrospectively.

It is helpful to remenber in this connection the fact that
while s. 28 of the original Act was giving certain tenants a
right to relief which they would have had if
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the beneficent provisions of the new Act were available to
them during the disposal of the suits the manner in which
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the right is givenis by conferring on courts a power to
rescind or vary decrees or orders to bring them into
conformity wth the provisions of the, Act. As soon as s.
28 was onitted the courts ceased to have any such power.
The effect of the proviso in its strict granmatical neaning
is that the courts shall be deemed never to have had this
power in respect of applications which were still pending.
The inevitable result is that the Court having been deprived
of the power to give relief even in respect of applications
made at a time when the power could have been exercised, was
bound to dism ss the applications.

There can be no doubt that this is an unfortunate result.
It may very well. be true that if as a result of the
Amendnent Act, nany tenants are deprived of the benefit of
s. 28, this will be mainly because of the Court’'s inability
to di spose of the applications before the Arendnent Act cane
into force and not for any default on their part.

M. Pathak has repeatedly stressed this and has asked us to
construe s. 1 (2) in a way that would retain the benefits of
s.. 28 to tenants whose applications renained to be disposed
of —on-the crucial date. He has in this connection
enphasi zed the fact that the Anendnent Act itself is a piece
of beneficent legislation and that the anmendnents nmade by
ss. 2,3, b5and 9 all extend to tenants benefits to which
they woul d/'not have been entitled under the original Act.
Thi s extension of further benefits to tenants, he says, is a
guiding principle of the anending | egislation. He points
out also that except as regards such ‘pending applications
under s. 28 the effect of s. 1(2) of the anmending Act wll
be to give the extended benefits to tenants in pending,
proceedings. It wll be incongruous, he-argued, that while
all tenants stand to benefit by the ~“anending |egislation
only those whose applications under s. 28 have, for no fault
of theirs, remmi ned pendi ng woul d be deprived of the benefit
they would have had but-for the om ssion in the anending
Act, of s. 28. It is difficult not to feel synpathy for
these tenants. As we have already nmentioned it is a sound
588

rule of interpretation of beneficent legislation that in
cases of anbiguity the construction which advances the
benefi cent purpose should be accepted in preference to the
one which defeats that purpose. In their anxiety to advance
the beneficent purpose of legislation courts nust not
however vyield to the tenptation of seeking anbiguity when
there is none. On a careful consideration of the |anguage
used by the Legislature in s. 1(2) we are unable to see that
there is any such anbiguity. The | anguage used here has one
meaning only and that is that the Act in its new shape wth
the added benevolent provisions, and mnus /the forner
benevol ent provisions in s. 28 has to be applied to al
pendi ng proceedi ngs, including execution proceedings and the
proceedi ngs pending under s. 28 of the original Act on
Cctober 21, 1952. There is therefore no scope for applying
in this case the principles of interpretation which are
applicable in cases of anbiguity.

Nor is it possible to agree with M. Pathak's | ast
contention that the strict grammtical interpretation would
result in an absurdity or inconsistency. It is urged that
it is unthinkable that the Legislature when undertaking a
legislation to help tenants would do anything to deprive
them of the existing benefits under s. 28. It is in our
opinion wuseless to speculate as to why the Legislature
thought it right to take away the benefit. One-reason that
suggests itself is that the Legislature might have thought
that where | andl ords had al ready been deprived of the fruits
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of the decrees they had obtained for a long period from the
date when the original Act cane into force up to the tine
when the Anmendnent Act cane into force, it wuld not be
right to «continue that deprivation. But whatever the
reasons may be the fact remains that the Legislature has
used words which in their normal grammatical neaning show
that they intentionally deprived this class of tenants,
viz., those whose applications under s. 28 of the Act were
undi sposed of on the date the Ordi nance cane into force, and
remai ned undi sposed of, even when the Anendnment Act cane
into force.

We have therefore come to the conclusion that the view taken
by the High Court in this case that the
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effect of s. 1(2) of the Calcutta Thi ka Tenancy (Anendnent)
Act, 1953, is that all pending applications under s. 28 of
the original Act must be dismissed is correct. The contrary
view taken by the same High Court in Deorajan Debi .
Satyadhan Ghosal (1) and other cases is not correct.

Before we part with this appeal, however, it is our duty to
refer to one incidental matter. W have noticed with sone
regret that when the earlier decision of two judges of the
same High Court in Deorajan’s Case was cited before the
| earned judges who heard the present appeal they took on
thenselves /'to “say that the previous decision was wong,
instead of following the wusual procedure in case of
di fference of opinion with an earlier decision, of referring
the question to a larger Bench. Judicial decorum no |ess
than | egal propriety fornms the basis of judicial procedure.
If one thing is nore necessary in |awthan any other thing,
it is the quality of certainty. That quality would totally
di sappear if judges of co-ordinate jurisdictionin a High
Court start overruling one another’s decisions. If one
Di vision Bench of a High Court is unable to distinguish a
previ ous deci sion of another Division Bench, and hol ding the
view that the earlier decision is wong, itself gives effect
to that view the result ‘would be utter confusion. The
position would be equally bad where a Judge sitting ~singly
in the High Court is of opinion that the previous decision
of another single Judge on a question-of lawis wong and
gives effect to that view instead of referring the matter to
a larger Bench. In such a case lawers would not know how
to advise their clients and all courts subordinate to the
H gh Court would find thenselves in an enbarrassi ng position
of having to choose between di ssentient judgnents of their
own Hi gh Court.

As far as we are aware it is the uniformpractice in all the
High Courts in India that if one Division Bench differs from
an earlier viewon a question of |aw of . another Division

Bench, a reference is made to a |arger Bench. In the
Calcutta High Court arule tothis effect has been in
exi stence since 1867. It is unfortunate

(1) (1953) 58 C.WN. 64.
77
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that the attention of the |earned judges was not drawn in
the present case to that rule. But quite apart from any
rul e, considerations of judicial propriety and decorum ought
never to be ignored by courts in such matters.

On the merits, as we have found that the view of |law taken
by the H gh Court inthis case is correct, the appeal is
di sm ssed

In view however of the uncertainty that was in the law as
regards the applicability of s. 28 to proceedi ngs pendi ng on
the comencenent of the Thi ka Tenancy Ordinance, 1952, we
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order that the parties wll

Appeal

di sm ssed.

bear their

own costs.




