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ACT:

Muni ci pality--Costs incurred for repairs -realisable by
Committee as tax--Magistrate entertaining application-If an
i nferior crim nal court-Aj mer --Merwar a Muni ci palities
Regul ation, 1925 (Regulation VI of 1925), ss. 222(4), 234.

HEADNOTE

On the failure of the appellant to carry out the requisition
by the Minicipality to execute certain repairs to its
property the Miunicipality carried out the said repairs after
gi ving due notice, the cost of which becane recoverable from
the appellant as tax under S. 222(4) of the A nmer Merwara
Muni ci palities Regulation. The Minicipality applied under
S. 234 O the Regulation to the Additional Tehsildar and
Magi strate, 11 Class, Ajmer for the recovery of the anpunt
of cost incurred by them and the mmgi strate passed an order
calling wupon the appellant to pay the dues. Against this
or der t he appel l ant preferred a cri.m nal revision
application in the court of Sessions judge which was
rejected as there was no ground to interfere. in~ revision.

The appellant then nmoved the High Court in its revisiona

jurisdiction wherein the respondents raised prelimnary
objection that the crimnal revision application filed by
the appellant was inconpetent since the Magistrate who
entertai ned respondent No. 2 Muni ci pal Comittee’s
application under S. 234 was not an inferior crimnal  court
under S. 439 of the Crimnal Procedure
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Code, the said objection was upheld and the «crinina

revi sion application disnssed on that ground.

The question was whether the Magi strate who entertained the
application made before himby the Municipality under S.
234 of the Regulation was an inferior crimnal court wunder
S. 439 O the Code of Criminal Procedure, and also whether
an application under S. 234 could be nade unless the rules
were framed and the fornms of the notice for making a dermand
under S. 222 were prescribed.

Held, that the Proceedings initiated before a Magistrate
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under S. 234 of the Ajmer Merwara Municipalities Regulation
were nerely in the nature of recovery proceedings and no
other questions could be raised in the said proceedings.

The nature of the enquiry contenplated by S. 234 was very
limted; it prima facie partook of the character of a
mnisterial enquiry rather than judicial enquiry and at the
best could be treated as a proceeding of a civil nature but
not a crimnal proceeding and the Magi strate who entertained
the application was not an inferior crimnal court.

Wat ever may be the character of the proceedi ngs, whether it
was purely mnisterial or judicial or quasi-judicial, the
Magi strate who entertained the application and held the
enquiry did so because he was designated in that behalf and
so he nmust be treated as a persona designate and not as a
Magi strate functioning and exercising his authority under
the Code of Criminal Procedure. He could not therefore be
regarded as an inferior crimnal court.

Hel d, Afurther, ~that if the rules were not prescribed as
required by S. 234 of the Regulation then all that could be
said was that there was no formprescribed for issuing a
demand notice, that did not nmean that the statutory power
conferred on the comittee by s. 222(1) to nake a demand was
unenf or ceabl e and an anmount- whi ch was cl ai mabl e by virtue of
S. 222(1) did not cease to be claimble just because rules
had not been framed prescribing the formfor nmaking the said
demand.

Crown through Municipal Conmittee, Ajmer v. Anba Lal, A ner-
Merwara Law journal, Vol. V, 92, Re Dinbai Jijibha

Khambatta, (1919) I.L.R 43 Bom 864, V. B. D Mnte v.

Bandra Borough Municipality, 1.L R 1950 Bom 522, Enperor
v. Devappa Ramappa, (1918) 43 Bom 607, Re Dalsukhram
Hur govandas, (1907) 6 Cr. L. J. 425 _and Muni ci pa

Conmittee, Lashkay v. Shahbuddin, A'1.R 1952 M ' B. 48,

referred to.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal ‘No. 162 of
1959.

Appeal by special |eave fromthe judgnment and order dated
January 13, 1959, of the Rajasthan H gh Court in D~ B
Crimnal Revision No. 47 of 1957.
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N. C. Chatterjee, J. L. Datta and C. P. Lal, for the
appel | ant .

Mukat Behari Lal Bhargava and Naunit Lal, for ~respondent
No. 2.

1961. April 24. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.-On June 13,1950, the Minicipal Committee,
Aj mer, respondent 2, issued a notice against the appellant,
the Durgah Committee, Ajner, under s. 153 of the A mner-
Mer war a Muni ci palities Regulation, 1925 (VI of 1925)
(hereafter <called the Regulation) calling upon it to carry
out certain repairs in the Jhalra Vall which was in_ a
di | api dated condition. The appellant did not conmply wth
the said requisition and so respondent 2 served another
noti ce on the appellant under s. 220 of the Regulation inti-
mating to it that the required repairs would be carried out
at the expense of respondent 2 and that the cost incurred by
it would be recovered fromthe appellant. This notice was
served on July 3, 1950. Even so the appellant took no steps
to nake the repairs and so respondent 2 proceeded to get the
repair work done at its expense which anpbunted to Rs.
17, 414. Under s. 222(4) of the Regulation this sum becamne
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recoverable fromthe appellant as a tax. A notice of demand
in that behalf was issued on the appellant on April 1, 1952,
and in pursuance of the said notice respondent 2 applied to
the Additional Tehsildar and Magistrate Il Cass, Ajner, for
the recovery of the said amount wunder s. 234 of the
Regul ati on.

In the proceedings before the |earned Magistrate the
appel l ant raised certain pleas. These pleas were rejected
and an order was passed calling upon the appellant to pay
the dues in question by August 30, 1956. Against this order
the appellant preferred a crimnal revision application in
the Court of the Sessions Judge, A mer. The | earned
Sessions Judge considered the contentions raised by the
appellant and held that the view taken by the Magistrate
cannot be said to be incorrect and so there was no ground to
interfere in revision. Feeling aggrieved by the dismssa

of its
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revision ‘application the appellant noved the Hi gh Court of
Judi cature ~for Rajasthan inits revisional jurisdiction

Before the High Court, on behal f of respondent 1, the State
of Rajasthan, as well as respondent 2, a prelininary
obj ection was raised that the crimnal revision application
filed by the appellant was inconpetent since the Magistrate
who entertained respondent 2's application nade under s. 234
"“,as not an inferior crimnal court under s. 439 of the Code

of Crimnal Procedure. This prelimnary  objection was
uphel d by the H gh Court and the crimnal revision
application dismssed on that ground. It is 'against this

order that the appellant has come to this Court by specia
| eave; and the short question which the appeal raises for
our decision is whether the Magistrate who entertained the
applicati on nade before him by respondent 2 under s. 234 was
an inferior crinmnal court under s. 439 of the Code of
Crimnal Procedure. Before dealing with this point it is
relevant to refer to the scheme of the material provisions
of the Regulation. Section 153 confers power on the
Muni cipality to order renoval or repair of buildings / which
may be found in a dangerous state. Under this section the
Conmittee may by notice require the owner of the building,
wal |l or structure to renove the sane forthwi th or cause such
repairs as the Commttee may consider necessary for the
public safety. This section also enpowers the Conmttee to
take at the expense of the owner any steps which it thinks

necessary for the purpose of averting inmnent danger. | f
the owner on whoma notice is served under s. 153 conplies
with the requisition nothing nore need be done. I f,

however, the owner does not comply with the (requisition
served on him the Conmittee is enpowered to  cause the
repairs to be nmade after six hours notice to the owner under
s. 220. This section provides that whenever the “ternms of
any notice issued under this Regulation have not been
conplied with the Cormittee may, after six hours’ notice,
cause the act to be done by its officers. As a corollary to
this provision, and indeed as its consequence, s. 222
enmpowers the Conmittee to recover the cost of the work done
269

under s. 220. Section 222(1) authorises the Conmittee to
recover the cost of the work fromthe person in default.
Sub-sections (2) and (3) of s. 222 then deal wth the
guestion as to which person should be held to be in default,
the owner or the occupier; with that question we are not
concerned in the present appeal. Sub-section (4) of s. 222
provi des that where any noney recoverable by the Committee
under this section is payable by the owner of the property,
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it shall be charged thereon and shall be recoverable as if

it were atax levied by the Conmttee on the property. By
sub-section (5) it is provided that the contract between the
owner and the occupier is not affected by this section. It

is under s. 222(4) that a demand notice was served on the
appel l ant by respondent 2. That takes us to s. 234 which
provi des for the machinery of recovery of municipal clains.
This section provides, inter alia, that any tax clai mable or
recoverable by a Committee under this Regulation, after
demand has been nade therefor in the nanner prescribed by
rule, be recovered on application to a Magistrate having
jurisdiction within the limts of the Municipality or in any
ot her place where the person by whomthe anmpbunt is payable
may for the tine being reside, by the distress and sale of
any movabl e property within the limts of such Magistrate’s
jurisdiction belonging to such person. The proviso to this
section prescribes that nothing in this section shal
prevent” the Commttee at its discretion fromsuing for the
amount (payabl e in any conpetent Civil Court. It would thus
be seen that the object of making .an application to the
Magi strate is to obtain anorder fromthe Magistrate direct-
ing the recovery of the tax clainmable or recoverable by
di stress and sale of ‘any novabl e property belonging to the
defaul ter. It is under this section that tile Magistrate
was noved by respondent 2. That in brief is the schene of
the material provisions of the Regul ation

The main argunment which M-. Chatterjee, for the appellant,
has pressed before us is that in determning the nature of
the proceedings wunder s. 234 and the character of the
Magi strate who entertains an applicati on made under the said
section, it is inmportant to

35
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bear in mnd that a person in the position of the appell ant
has no other opportunity to challenge the validity of the
notice as well as the validity of the clai mnmade against him
by the Commttee. The argunent is that it would be open to
the owner to contend that the notice issued under s. 153 s
invalid or frivolous. It would also be open to him to
contend that the amount sought to be recovered fromhim is
excessive and that even if the repairs were carried out they
could not have cost as much, and since the scheme of the
Regul ation shows that it provides no opportunity to the
owner to raise those contentions except in proceedings under
s. 234 the nature of the proceedi ngs and the character of
the Magistrate who entertains them should be liberally
construed. The proceedi ngs should be deened to be judicia
proceedings and the Magistrate should be held to be an
inferior crimnal court when he entertains  the sai d
pr oceedi ngs.

If the assunption on which the argunment proceeds “that the
Regul ation provides no other opportunity to the owner to
chal | enge the notice or to question the anmpunt clained  from
him were sound then there would be some force in the
contention that s. 234 should be Iliberally construed in
favour of the appellant. But is that assunption right? The
answer to this question would depend upon the examni nation of
three relevant provisions of the Regulation; they are ss.
222(4), 93 and 226. W have already seen that s. 222(4)
provides that any noney recoverable by the Conmttee under
s. 222(1) shall be recovered as if it were a tax levied by
the Conmittee on the property and shall be charged thereon
Section 93 provides for appeal s agai nst taxation. Section
93(1) lays down, inter alia, that an appeal against the
assessment or levy of any tax under this Regulation shal
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lie to the Deputy Comm ssioner or to such officer as may be
enpowered by the State Government in this behalf. The
remai ning five subsections of s. 93 prescribe the manner in
whi ch the appeal should be tried and di sposed of. If the
amount recoverable by respondent 2 fromthe appellant is
made recoverable as if it were

271
atax levied by the Commttee, then against the |levy of such
a tax an appeal would be conpetent under s. 93(1). M.

Chatterjee argues that s. 93(1) provides for an appea

against the levy of atax, and he draws a distinction
bet ween t he anpbunt made recoverable as if it were a tax and
the anobunt recoverable as a tax. H's contention is that the
amount which is recoverable under s. 222(1) is no doubt by
fiction deemed to bea tax but against an anount thus
deem s. 93(1). W are not inpressed by this argunent. |If
by the fiction ~introduced by s. 222(4) the amunt in
question is to be deened as if it were a tax it is obvious
that full 'effect nust be given to this legal fiction; and in
consequence just as a result of the said section the
recovery procedure prescribed by s. 234 becones available to
the Committee so would the right of making an appea

prescribed by s. 93(1) be available to the appellant. The
consequence of the fiction inevitably is that the anbunt in
guestion can be /'recovered as a tax 'and the right to
challenge the levy of the tax accrues  to the appellant.
This position is mnade perfectly clear by s. 226. Thi s
section provides, inter alia, that where any order of a kind
referred to in s. 222 is subject to appeal, and an appea

has been instituted against it, all proceedings to enforce
such order shall be suspended pending the decision of the
appeal , and if such order is set  aside on appeal

di sobedi ence thereto shall not be deened to be an offence.
It is obvious that this section postulates that an ' order
passed under s. 222 is appealable and it provides that if an
appeal is nade against such an order further proceedings
woul d be stayed. It is common ground that there is no other
provision in the Regul ation providing for an appeal agai nst
an order made under s. 222(1); and so inevitably we go back
to s. 93 which provides for an appeal against the levy of a

tax. It would be idle to contend that though s. 226 assumes
that an appeal |ies against an order made under s. 222(1)
the Legislature has for. gotten to provide for such an
appeal . Therefore, in our opinion, there can be no doubt
that reading
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ss. 222, 93 and 226 together the conclusion is inescapable
that an appeal |ies under s. 93(1) against the denmand . made
by the Conmittee on the owner of the property under s.
222(1). If that be so, the main, if not the sole argument,

urged in support of the liberal construction of s. 234 turns
out to be fallacious. ow, |Iooking at s. 234 it is clear that
the proceedings initiated before a Magistrate are no  nore
than recovery proceedings. All questions which may |[egiti-
mately be raised against the validity of the notice served
under s. 153 or against the validity of the claim nade by
the Conmittee under s. 222 can and ought to be raised in an
appeal under s. 93(1), and if no appeal is preferred or an
appeal is preferred and is dismssed then all those points
are concluded and can no nore be raised in proceedi ngs under
s. 234. That is why the nat ure of t he enquiry
contenplated by s. 234 is very limted and it prima facie
partakes of the character 'of a ministerial enquiry rather
than judicial enquiry. In any event it is difficult to hold
that the Magistrate who entertains the application is an
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inferior crimnal court. The claimmade before himis for
the recovery of a tax and the order prayed for is for the
recovery of the tax by distress and sale of the novable
property of the defaulter. |If at all, this would at best be
a proceeding of a civil nature and not crimnal. That is
why, we think, whatever may be the <character of the
proceedi ngs, whether it is purely mnisterial or judicial or
quasi -j udi ci al , t he Magi strate who entertains t he
application and holds the enquiry does so because he is
designated in that behalf and so he nust be treated as a
persona designata and not as a Magistrate functioning and
exercising his authority under the Code of Crimnal Proce-

dure. He cannot therefore be regarded as an inferior
crimnal court. That is the view taken by the H gh Court
and we see no reason to differ fromit. In the present
appeal it is unnecessary to consider what would be the
character of the proceedings before a competent Civil Court

contemplated by the proviso. Prima facie such proceedings
can be no nore than execution proceedi ngs.

273
M. Chatterjee also attenpted to argue that the proceedings
under s. 234 taken against the appellant by respondent 2
were inconpetent because a demand, has not been made by
respondent 2 on the appellant in the manner prescribed by

rule as required by s. 234. It does appear that rules have
not been framed under the Regul ation and so no form has been
prescribed for making a demand under s.” 222(1). Therefore

the argument is that unless the rules are franed and the
form of notice is prescribed for making a demand under s.
222(1) no denmand can be said to have been made in the nanner
prescribed by rules and so an application cannot - be nmade
under s. 234. There are two obvious answers to this
contention. The first answer is that if  the revisiona
application nade by the appellant beforethe Hi gh Court was
i nconmpetent this question could not have been urged before
the H gh Court because it was part of the nerits of the case
and so cannot be agitated before us either. As soon as it
is held that the Magistrate was not an inferior  crimnnal
court the revisional application filed by the appellant
before the Hi gh Court nust be deened to be inconpetent and
rejected on that prelimnary ground alone. Besides, on the
nmerits we see no substance in the argunent. —If the rules
are not prescribed then all that can be said is that  there
is no formprescribed for issuing a denand notice; that
does not nean. that the statutory power conferred on the
Conmittee by s. 222(1) to make a demand is. —unenforceable.
As a result of the notice served by respondent 2 against the
appel l ant respondent 2 was entitled to make the necessary
repairs at its cost and make a denand for reinbursenent of
the said cost. That is the plain effect of the relevant
provisions of the Regulation; and so, an anmount which was
claimable by virtue of s. 222(1) does not cease to be
claimable  just because rules have not been foraned
prescribing the formfor making the said demand. In —our
opi nion, therefore, the contention that the application rmade
under s. 234 was inconpetent nust be rejected.

It now remains to consider sone decisions to which
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our attention was drawn. In Crown through Muni ci pa
Conmittee, A mer v. Anba Lal (1), the Judicial Comm ssioner
M. Nor man held that a Magistrate ent ert ai ni ng an

application wunder s. 234 of the Regulation is an inferior
crimnal court. The only reason given in sup-port of this
view appears to be that the Mugistrate before whom an
application wunder the said sectionis mnmade is appointed
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under the Code of Crimnal Procedure, and so he is a
crimnal court although he is not dealing with crine. That
is why it was held that he had jurisdiction to decide
whether the conditions under which the Minicipality can
resort to the Magistrate are fulfilled. Having cone to this
conclusion the |earned Judicial Conm ssioner held that a
revi sion against the Magistrate' s order was conpetent. In
our opinion this decision does not correctly represent the
true legal position with regard to the character of the
proceedi ngs under s. 234 and the status of the Magistrate
who entertains them

In Re Dinbai Jijibhai Khanbatta (2) the Bombay Hi gh Court
held that the order made, by a Magistrate under s. 161(2) of
the Bonbay District Miunicipalities Act, 1901 (Bonbay 11l of
1901) can be revised by the H gh Court under s. 435 of the
Code of Crimnal Procedure. This decision was based on the
ground that the forner part of-s. 161 was purely judicia
and it~ was held that the latter part of the said section
though' not clearlyjudicial should be deened to partake of
the sanme character as the former part. Thus the decision
turned upon the nature of the provisions

contained in s. 161(2).

In V. B. D Mnte v. Bandra Borough Minicipality(l) a Ful
Bench of the Bonbay H gh Court, while dealing with a
correspondi ng provision of the Bonbay Minicipal Boroughs Act
XVII1 of 1925, nanely, s. 110, has held that in exercising
its revisional jurisdiction under s. 110 the H gh Court is
exercising a special jurisdiction conferred upon it by the
said section and not the jurisdiction conferred under s. 435
of the Code of Crimnal Procedure. According to this

(1) A ner-Mrwara Law journal, Vol. V, P. 92.

(2) (1919) I.L.R 43 Bom 864.

(3) I.L.R 1950 Bom 522.
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decision the matter com ng before the Hi gh Court in such
revision is of «civil npature and so the revi si ona
application would lie to the High Court on its civil side
and not on its crimnal side. It .is significant ‘that the
decision in the case of Enperor v. Devappa Ramappa (1) which
took a contrary view was not foll owed.

In Re Dal sukhram Hur govandas (2) the Bonbay H gh Court had
occasi on to consider the nature of the pr oceedi ngs
contenplated by s. 86 of the Bombay District Minicipal Act
11 of 1901. Under the said section a Magistrate is
enpowered to hear an appeal specified in the said section
and it was held that in hearing the said appeals the
Magi strate is merely an appellate aut hority havi ng
jurisdiction to deal with questions of civil liability. He
is therefore not an inferior crimnal court and as such’ his
orders are not subject to the revisional jurisdiction of the
H gh Court under s. 435 of the Code of Crimnal Procedure.
The Madhya Bharat Hi gh Court had occasion to consider a
simlar question under s. 153 of the Gnalior Minicipal Act
(1993 Snt.) in Miunicipal Conmittee, Lashkar v. Shahabuddin

(3). Under the said section an application can be nade by
the Minicipality for recovering the cost of the work from
the person in default. It was held that the order passed in

the said proceedings cannot be revised by the H gh Court
under s. 435 because the order is an admnistrative order
and that there was no doubt that the Magistrate was not an
inferior crimnal court.

In Mthan Musammat v. The Munici pal Board of Agra & Anr.
(4) the Allahabad H gh Court has held that a Mgistrate
passing an order under s. 247(1) of the United Provinces
Muni cipalities Act, 1926 does not do so as an inferior




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

crimnal court within the neaning of s. 435 of the Code of
Crimnal Procedure. To the sane effect is the decision of
the Al'l ahabad Hi gh Court in Madho Ramv. Rex (1).
We have referred to these decisions only to illustrate that
in dealing with simlar provisions under the
(1) (1918) 43 Bom 607.
(3) Al.R (39) 1952 M B. 48.
(2) (1907) 6 Cr. L.J. 425,
(4) I1.L.R (1956) 2 All. 60.
(5) I.L.R (1950) All. 392.
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muni ci pal law different Hi gh Courts seemto have taken the
view that Magistrates ‘entertaining recovery proceedings
under the appropriate statutory provisions are not inferior
crimnal courts under the Code of Crimnal Procedure.
Though we have referred to these decisions we wish to nmake
it clear that we should not be taken to have expressed any
opi nion” about the correctness or otherwise of the views
taken by the different H gh Courts in regard to the
guesti ons rai sed before them
The result is the appeal fails and is dism ssed.

Appeal di'sm ssed.




