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ACT:
Constitution of India--Article 226--Wo can apply--Wether
exi stence 'a right essential--Msore Village Ofices ,Act
1908--Mysore ' Village Ofices Abolition Act 1961
Karnat aka General Services (Revenue Subordinate Branch)
Vill age Accountants (Recruitnment) Rules, 1970.

HEADNOTE

The appellants held the post of Shambhogues on hereditary
basi s under the Mysore Village Ofices Act 1908. This Court
in the case of Gowa Dasrath Ramarao hel d /that a | aw which
recogni ses the custom by which a preferential right- to an
office vested in the nmenbers of a particular famly was not
consi stant with the fundanmental right guaranteed by “Article
16 of the Constitution and that the Madras Hereditary
Village OFfices Act of 1895 in so far as it made discrimna-
tion on the ground of descent only was violative of Article
16(2) of the Constitution and, therefore, void. Wth a view
to give effect to the said judgnent of this Court Msore
Village O fices Abolition Act of 1961 was enacted - abol-
ishing all the hereditary Village Ofices including the
of fice of Shambhogues or Village Accountants created under
the Msore Villages Ofices Act 1908. The President gave
his assent to the said Act. Thereafter, the Governor of
Mysore framed Mysore Ceneral Services (Revenue Subordinate
Branch) Village Accountants (Cadre and Recruitnment) Rules,
1961, to regulate the recruitment, pay and other conditions
of service of Village Accountants. Rule 10 provided for the
initial recruitnent to the post of Village Accountants to
be made from anongst persons hol di ng posts of Village Ofi-
cers on the date of commencenent of those rules provided
they fulfilled certain educational qualifications and were
bel ow a certain age Challenge to the constitutional validi-
ty of the said Act was negatived by this Court in the case
of B.R Shankaranarayana & Ors. v. State of Mysore AIR 1966
S.C 1571. The State Legislature enacted the Karnataka
Land Revenue Act 1964 Section 16 of the said Act provides
for the appoi ntment of Village Accountants and the conti nu-
ance of Village Accountants hold the said post imediately
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bef ore the conmencenent of the Act. Section 16(e) provides
that persons holding the office of the Village Accountant
before the comencenment of the Act shall be deemed to be
village Accountants for such villages till other per sons
were appointed. The 1961 rules were repealed and repl aced
by Karnataka General Services (Revenue Subordi nate Branch)
Vill age Accountants (Recruitnent) Rules. 1970. Rules 4
and 5 lay down the eligibility of the persons for the ap-
poi nt ment as Village Accountant .and the constitution of a
Committee for selection and the method of selection. The
Recruitnment Conmittee invited applications, interviewed the
applicants who were eligible and prepared a |ist of selected
Candi dat es and, thereafter, issued the order of appointnent.
As the appellants had to give up their posts in consequence
of the fresh appointnents they filed the present wit peti-
tions inmpugning the validity of rules 4 and 5 of the 1970
Rul es on the ground that they were violative of Articles 14
and 16 of the Constitution and challenging the selection and
appoi nt nent -~ of respondents Nos. 3 to 191 as Village Ac-
countants and for a direction that they should be continued
as_ Village Accountants. The Hi gh Court dismssed the wit
petitions.

Di sm ssing the appeal s,

HELD: 1. Though Article 226 of the Constitution in termns
does not describe the classes of persons entitled to apply
thereunder, the existence of theright is inmplicit for
i nvoki ng the exercise of the extraordinary jurisdiction by
the H gh 'Court under the said Article. It is well estab-
i shed that a person who
627
is not aggrieved by the discrimnation conplained of cannot
maintain a wit petition. The constitutional validity of
the Abolition Act abolishing all hereditary Village Ofices
havi ng been uphel d by this Court, the appellants who did not
apply for appointnent as Vill age Accountants in response to
the notification inviting applications, since they did not
possess the. prescribed qualifications, could not conplain
of the unconstitutionality of the 1972 Rules or ~of the
infringenent of Articles 14 and 16 of the Constitution
The Hi gh Court, therefore, was right in holding that the
appel lants have no right to maintain the wit _petitions.
[631 E-H 632 A

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION:. Civil ~Appeal No. 883
and 898-905/ 75.

Appeal s by Special Leave fromthe: Judgnent and Order
dated 20-2-75 of the Karnataka Hi gh Court in Wit Petition
Nos. 5825/74 and 5818, 5820, 5821, 5822, 5823, 5824, 5828
and 5829 of 1974.

R B. Datar for the Appellants in all the appeals.
V. P. Raman, Addl. Sol. Genl (In CA 883/75) and N. Nettar for
RR 1 and 2 in all the appeals.
The Judgrment of the Court was delivered by

JASWANT SINGH J. This judgnent shall dispose of Appeals
Nos. 883 and 898 to 905 of 1975 which are, directed against
the comon judgment dated February 20, 1975 of the High
Court of Karnataka at Bangalore dismssing wit petitions
Nos. 5825, 5818, 5820, 5822 to 5824, 5828 and 5829 of 1974
on the ground that the appellants had no right to nmmintain
t he same.

The circunstances |eading to 'these appeals are: The
appel l ants hel d the posts of Shambogues on hereditary basis
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under the Mysore Village Ofices Act, 1908. In wit peti-
tion No. 133 of 1959 entitled Gazul a Daseratha Rama Rao v.
State of A P. & Os. (1) decided on Decenber 6, 1960, this
Court held that a | aw which recogni sed the custom by which a
preferential right to, an office vested in the nenbers of a
particular famly was not consistent with the fundanenta
ri ght guaranteed by Article 16 of the Constitution; that a
custom which is recognised by lawwith regard to a heredi-
tary office nust yield to a fundanental right and_section
6(1) of the Madras Hereditary Village Ofices Act/I1 of 1895
in so far as it made discrimnation on the ground of descent
only was violative of the’ fundanental right under Article
16(2) of the Constitution and was void.. Wth a view to
giving effect to tile principle settled by this deci si on
the Legislature of the. then State of Mysore conprising the
territories the erstwhile States of Mysore and Coorg and
certain parts of the erstwhile Stales of Bonmbay, Hyderabad
and Madras enacted the Mysore Village O fices Abolition
Act, 1961 (Act XIV of 1961) (hereinafter referred to as
"the Abolition Act’) abolishing all the hereditary village
offices including the office of Shanmbogue or village Ac-
countant created wunder the Mysore Village Ofices Act ,
1908. Pursuant to sub-section (3) of section 1 which autho-
rise.d the State Governnment to fix a date for the comence-
ment of the Act, the Government of Mysore issued a notifi-
cation on January 9, 1963 notifying that the Abolition Act
woul d conme into force with effect from February 1, 1963.

(1) [1961] 2 S.C R 931=A'1.R 1961 S C. 564.

6--112 SC./ 77
628

Shortly after theaccording of the assent to the Aboli-
tion Act by the President on July 8, 1961, the Governor of
Mysore flamed rules called the  Msore ' General Service
(Revenue Subordi nate Branch) Village Accountants (Cadre
and Recruitment) Rules, 1961 in exercise of the powers
vested in himunder the proviso to Article 309 of the Con-
stitution and other powers enabling him in that behalf.
These Rules, as evident fromtheir title, 'were designed to
regul ate the recruitnent, pay and other conditions of - serv-
ice of Village Accountants. Rule 10 of the 1961 Rules which
was in the nature of a non obstante provision provided for
the initial recruitnment to the posts of Village  Accountants
to be made from anongst persons hol ding the posts of village
officers on the date of commencenent of those Rules provided
that such persons had passed the S.S.L.C.  exam nation or
an equival ent examination and their age did not exceed 40
years on the said date. By a proviso which was introduced
in the year, 1963, it was provided that in the event @ of
persons satisfying the qualifications nentioned in Rule 7
not being available even after the vacancies are twice
advertised, the recruitnent should be nade from anobngst
persons hol ding the posts of village officers who were not
nore than 50 years of age on the date of comencenent of the
sai d Rul es and who had passed the Lower Secondary or-Vernac-
ul ar Final or equival ent exam nation

By a notification issued on January 6, 1963, the Govern-
nment of Mysore directed the Deputy Commi ssioners to appoint
persons recruited under the 1961 Rules as village account-
ant s and relieve the then holders of their offices. On
the issue of the aforesaid notification dated January 9,
1963, a nunber of wit petitions under Article 226 of the
Constitution were filed in the High Court <challenging the
legality and constitutional validity of the Abolition Act on
the ground that it was a piece of colourable |Iegislation
During the pendency of the wit petitions, an ad-interim
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order staying the operation of the aforesaid Notification
dated January 9, 1963 was issued by the H gh Court. As a
consequence of the stay order, the appellants and a nunber
of other persons who were holding tile posts of Shanmbogues
under the Mysore Village Ofices Act, 1908 had to be con-
tinued by the State Government in the posts held by them
The wit petitions were eventually dism ssed by the Hi gh
Court by its judgnent dated Decenber 9, 1963 which was
confirmed by this Court vide its judgnent dated January
21, 1966 rendered in B.R Shankaranarayana & Ors. v. State
of Msore(1l). Thus the constitutional wvalidity of the
Abolition Act was finally upheld by the Court. During the
pendency of the appeals against the judgnment of the High
Court dated Decenber 9, 1963, the State Legislature enacted
the Karnataka Land Revenue Act, 1964 (hereinafter referred
to as ’'the Act’) which came into force on April 1, 1964.
Section 16 of the Act provides for the appointment of Vil-
l'age Accountants and the continuance of village accountants
hold the said posts i mediately before the comencenent of
the” Act.” Sub-section (1) of section 16 |lays down that,
subject to the general orders of the State Governnent and
the Divisional ~ Conmissioner, the Deputy Conmi ssioner can
appoint Village Accountants for villages or groups of wvil-
| ages. Sub-section (2) of section 16 provides that the

(1) AI.R /1966 S.C. 1571
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persons hol ding the office of the Village Accountant before
the comencenent of the Act, shall be deened to be Village
Accountants  for such villages till another person is ap-
poi nted under sub-section (1 ) of section 16. Thus sub-
section (2) of section 16, it would be seen, was designed to
cover the <case of the persons who had perforce to be
continued as Shanmbogues because of the aforesaid stay order
issued by the Hi gh Court despite the abolition of those
posts by the Abolition Act.

The 1961 Rules were repeal ed and replaced by another
set of Rules called the Karnataka General Services (Reve-
nue. Subordi nate Branch) Village Accountants / (Recruitnent)
Rul es, 1970 (hereafter referred to as the 1970 Rul es). nmade
by the State Governnent in exercise of the powers conferred
by sections 16 and 17 of the Act. Rules 4 and 5 of ‘the
1970 Rules which were amended fromtinme to. tine stood as
follows on the relevant date :--

"4, Recruitnent. (1) Recruitnment to the
cadre of village Accountant shah be nmade by
direct recruitnent from anongst :--

(i) persons who have served as Village Ofi-
cers;

(ii) local candidates whether in service ' or
not, who have put in a total of not |ess than
one year of service as on 1lst January, | 1970,
if sufficient number of eligible persons are
not avail abl e under (i);

(ii) persons who have been regul arly recruited
as Panchayat Secretaries in accordance wth
t he rules in force at the time of the re-
crui tment and worki ng as Panchayat Secretaries
who have passed the S.S.L.C. exami nation or
any other exam nation declared as equivalent
thereto by the State Governnent if sufficient
nunber of eligible persons are not available
under (ia) ;

(iii) persons who are regularly recruited as
Panchayat Secretaries in accordance with the
rules in force at the time of recruitnent
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Pur suant

and working as Panchayat Secretaries who--
(a) have passed the M ddl e School exam nation
or any other exam nation declared as equi va-
lent thereto by the State Government; and

(b) have put in not less than 10 years of
service as Panchayat Secretaries as the case
may be if sufficient nunber of eligible
persons are not available under (ii);

630

(c) are not nore than 50 years of age as on
1st April, 1967;

(iv) xx XX XX

(v) . others, if sufficient nunber of persons
are not available wunder any of the above
cat egori es.

(2) ~No persons other than the persons
referred to in categories (ii) and (iii) of
sub-rule (1) "shall be eligible for appoint-
nment under these rules unless he has passed
the S.S.L.C examination or any examnation
declared by State Governnent as equival ent
t her et o.

(3) The limt for appointment under sub-
rule (1) shall be-

(i) 33 years in the case of a person
bel ongi ng to any of the Schedul ed Castes or
Schedul ed Tri bes; and

(ii) 28 yearsin the case of others as on
1st January, 1970.

Provided that in the case of person who
have served as Village O ficer or as Panchayat
Secretary such age as on 1st April, 1967,
shal | not exceed 50 years.

Provided further that in the case of |oca
candi dates, such age shall be as on 1st Janu-
ary, 1965:

Expl anat'i on--For the purpose of this
rule "Village Oficer" neans 'a person who held
a 'Village Ofice other ~than in inferior
village office -as defined in the Karnataka
Village Ofices Abolition Act, 1961 (Karnataka
Act 14 of 1961)."

"5. Conmittee for selection--(1) There
shal | be a Committee for each district
consisting of the Deputy Conmi ssioner of the
District, the Assistant Conm ssioner, shall be
the Chairman of the Committee and one of the
menbers appointed by the | Deputy. Comm ssion-
er shall be the Secretary.

(2) The Committee shall call for applica-
tion for appointnent as village Accountants
and nmake selection in the manner laid down
in the Msore State Civil Services (Direct
Recruitment by Selection) Rules, 1967.

(3) The decision of the Committee shall be
final subject to the approval of the Division-
al Conmi ssi oner.

(4) The list approved by the Divisiona
Conmi ssi oner shall be published and appoint-
ments shall be made in order in which the
nanes of persons selected are arranged in the
said list."

to the 1970 Rules, applications were invited

by the Recruitnent Committee in the year, 1972 to fill up




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

t he posts of Village Accountants in the District of Has-
san. After sorting out the applications received in re-
sponse to the: advertisenent, the Committee interviewed
the applicants who. were eligible for appoi nt nent and
prepared a list of the selected candidates for appointnment
as Village Accountants. This list was quashed by the Hi gh
Court by its judgnment dated Novenber 19, 1972 render ed
in wit petition No. 1871 of 11972 entitled Komari Gowda
v. State of Mysore & Os. and the Cormittee was directed.
to select the candidates afresh in accordance with |aw
Consequently the Conmittee again interviewed the eligible
candi dates and prepared a fresh list of the selected candi-
dates which was published in the Karnataka Gazette on My
30, 1974. Thereafter, the Deputy Conmi ssioner,’ Hassan
i ssued orders- of appointnment of the candi dates who were
selected by the Recruitnment Committee. Sone of the candi-
dat es thus selected were posted as Village Accountants
under section 16(2) of the Act to the villages in which the
appel l'ants were functioning. As the. appellants had to give
up ~their  posts in-consequence. of the aforesaid fresh
appoi ntnents under section 16(2) of the Act, they filed the
aforesaid wit petitions inmpugning (i) the validity of rules
4 and 5 of the 1970 Rules on the ground that they were
violative of Articles 14 and 16 of the Constitution, (ii)
the selectionand appoi ntnent of respondents 3 to 191 as
Village Accountants and praying that a wit of mandanus be
issued directing respondents 1 and-2 to continue them as

Vill age Account ants under section 16(2) of the Act. The
wit petitions having been dism ssed by the Hgh Court as
stated above., the appellants have cone up in appeal to
this Court.

The sole question that requires'to be determined in
these appeal s is whether the appellants could nmaintain that
aforesaid wit petitions. It is well settled that though
Article 226 of the Constitution in terns does not describe
the classes of persons entitled to apply thereunder, the
exi stence of the right isiinmplicit for the exercise of the
extraordi nary jurisdiction by the H gh Court under the said
Article. It is also well established that a person who is
not aggrieved by the discrimnation conplained of  cannot
maintain a wit petition. The constitutional validity  of
the Abolition Act abolishing all hereditary village offices
i ncluding the office of the Shanbogue or Village Accountant
havi ng been upheld by this Court in B.R Shankanarayana &
Os. v. State of Mysore (supra), and the first preference in
the matter of appointnent of Village Accountants havi ng been
given by Rule 4 of the 1970 Rules to all persons. belonging
to the category and class of the appellants who had served
as Village Oficers, the appellants who did not apply for
appoi ntnent as Village Accountants in response 'to the afore-
said notification issued by the Recruitnent Committee and
did not possess the prescribed qualificatiion, could not
conpl ain of the unconstitutionality of the 1970 Rul es or of
the infringenent of, Articles 4 and 16 of the Constitution
which nerely forbid inproper or invidious distinctions by
conferring rights or privileges upon a class of persons
arbitrarily selected from out of a larger group who. are
simlarly circumstanced but do not exclude the |aying down
of selective tests nor prevent the Governnment from |[aying
general educationa
632
qualifications for the post in question. The Hi gh Court
was, therefore, right in holding that the appellants have no
right to maintain the aforesaid wit petitions. The appeals
accordingly fail and are disnissed but without any order
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as to costs.

P. H P. Appeal s
di sm ssed.
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