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PETI TI ONER
M S. LOKMAT NEWSPAPERS PVT. LTD.

Vs.

RESPONDENT:
SHANKARPRASAD

DATE OF JUDGVENT: 19/ 07/ 1999

BENCH
S. B. Mpj undar, Syed Shah Mbhanmed Quadr

JUDGVENT:

S. B. Mpj nudar, J.

Leave granted.

We have heard | earned counsel for the parties finally
in this appeal. It is being disposed of by this judgnent.

The question involved in this appeal at the instance
of the appel | ant- managenent pertains to the legality and
validity of the discharge of the respondent-enpl oyee and

also calls for the decision as to whether the said discharge
order anobunted to ‘unfair |abour practice’ on the part of
the management. A few relevant facts are required to be
noted at the outset. Introductory facts: The respondent
was working in the conposing departnment of the appellant at
Nagpur in Maharashtra State when his services were
terminated. He was a foreman in the conposing departnent of
the appellant. The appellant is a conpany engaged in the
publication of a Marathi daily named ‘Lokmat’. The
appel l ant has its registered office at Nagpur and Lokmat is
bei ng published therefrom In the year 1976, the
appel | ant - conpany deci ded to start publication of Jalgaon
Edition of the said paper and for that purpose set up an
establ i shnent at Jalgaon in the eastern district of
Maharashtra State. The Jal gaon Editi on was conmposed and
printed at Nagpur and was taken to Jal gaon.  The conposi ng
of both the Editions was done by hand conposing and printing
was done on rotary printing machine. |n 1978, the appell ant
deci ded to have conposed and printed part of the Jal gaon
Edition at Jalgaon. Since then the Jal gaon Editi on was
conposed and printed partly at Jal gaon and partly at Nagpur
Then in 1981, the appellant installed two photo type
conposi ng machi nes at Nagpur. According to the appellant,
it was a new technique of rationalisation, standardi sation
and i nprovenent of plant or technique. |t appears that the
sai d machi ne was operated on experinental basis for sonmetine
but by Cctober 1981 it becane fully operative.
Consequently, the respondent along with 24 ot her enpl oyees,
who were working in the hand conposi ng departnent becamne
redundant. Therefore, they were sought to be transferred to
Jal gaon District in the State of Maharashtra where another
establ i shnent of the appellant was |ocated. The said orders
of transfer were chall enged by the respodent and other
enpl oyees before the Industrial Court under the provisions
of The Maharashtra [Recognition of Trade Unions & Prevention
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of Unfair Labour Practices] Act, 1971 (hereinafter referred
to as ‘the Maharashtra Act’). The Industrial Court, after
hearing the parties, took the view that the said transfer
orders ampunted to change in the conditions of service of
the conpl ai nants which resulted into ‘unfair |abour
practice’ on the part of the appellant. The said decision
of the Industrial Court was rendered on 12th February, 1982.
The order of the Industrial Court was challenged by the
appel | ant before the H gh Court by filing Wit Petition No.
630/82. It appears that subsequently the said Wit Petition
was w t hdrawn. Consequently, the order of the Industria
Tri bunal calling upon the appellant to withdraw the illega
transfers of the respondent and others renmained a fina
order. Having realised that the respondent and ot her

wor kmen coul d not be transferred out of Nagpur even though
they had becone surplus-on account of introduction of the

af oresai d phot o-conposi ng machi ne, the appellant issued a
notice on 25th March, 1982 under Section 9-A of the

I ndustrial D sputes Act, 1947 (for short the ‘I.D. Act’) to
the respondent iinter alia, stating that as a result of the

i nstal I'ati on of photo conposi ng nmachi ne, there was no work
avail able with the appellant so as to provide the same to
the respondent and ot her enpl oyees.

The respondent ~and ot her enpl oyees opposed the said

noti ce and consequently the Conciliation Oficer held
conciliation proceedi ngs under Section 12 of the |I.D. Act.
Parties were heard and efforts were nmade in conciliation to
enabl e themto am cably settle the dispute but those
proceedings ultimately failed. The Conciliation Oficer

cl osed the proceedi ngs on 22.6.1982 and subsequently sent
failure report to the State Governnent. The said report
reached the State CGovernnent on 13th August, 1982. ' In the
nmeantime, once the conciliation proceedings were closed, the
appel | ant i ssued the inpugned di scharge order dated 22nd
June, 1982 terminating the services of the respondent. As a
consequence thereof, the services of the respondent and

ot her enpl oyees were term nated by follow ng the provisions
of Section 25-F of the |I.D/ Act.

I mredi ately after the discharge order was served on
the respondent, he filed a conplaint on 25.6.1982 before the
Labour Court under Section 28 of the Maharashtra Act
al l eging that the respondent indulged in ‘unfair |abour
practice’ which falls within the provisions of Schedule -1V
itemno. 1 (a), (b), (d) and (f) of the Miharashtra Act.
The appel |l ant resisted the said proceedi ngs and cont ended
that it has not resorted to any ‘unfair |abour practice
agai nst the respondent. During the pendency of this
conplaint, the State Governnent, acting on the failure
report of the Conciliation Officer, nade a reference of the
I ndustrial dispute under Section 10 of the |I.D. Act. The
appel  ant rai sed an objection before the Industrial Court,
Nagpur, that the reference proceedi ngs under Section 10 of
the 1.D. Act were inconpetent and barred by Section 59 of
the Maharashtra Act. As the respondent had already filed
conpl ai nt under the Maharashtra Act chall enging the very
same di scharge order, these objections were upheld by the
I ndustrial Court, Nagpur and reference under Section 10 of
the 1.D. Act was disposed of.

The conplaint filed by the respondent was di sm ssed by
the Labour Court by its order dated 30.1.1990. It was held
that the inmpugned retrenchnent order did not attract any of
the provisions of Schedule 1V, itemno.1 of the Maharashtra
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Act and that the respondent was not guilty of any ‘unfair
| abour practice’ when it passed the inpugned retrenchnent
order agai nst the respondent.

The respondent filed a Revision Petition before the

I ndustrial Tribunal, Nagpur. The said Revision Petition was

di sm ssed by the Tribunal on 22nd Novenber, 1990 uphol di ng

the findings of the Labour Court that the respondent had not
engaged in any ‘unfair |abour practice’

The respondent then filed Wit Petition No. 70 of

1991 under Articles 226 and 227 of the Constitution of India
chal | engi ng the decision rendered by both the Courts bel ow.
The said Wit Petition was also rejected by the | earned

Si ngl e Judge on 25th April, 1991. Respondent thereafter
preferred Letters Patent Appeal No. 24 of 1991 before the
Di vi sion Bench of the H gh Court at Nagpur under Cd ause 15
of the Letters Patent. The said appeal was heard by the

Di vision Bench on nerits. The Division Bench, by its orders
dated 6. 11.1996, held that the appellant had engaged in
‘“unfair labour practice’ under item1l (a), (b), (d) and (f)
of Schedul e 1V of the Miharashtra Act and hence it was
directed to pay back-wages and other benefits to the
respondent fromthe date of the order of retrenchment i.e.
22.6.1982 till the/date of his retirement as he had al so got
superannuated in the nmeantine. This order of the Division
Bench of the High Court has been brought in challenge by the
appel | ant - managenent by way of present appeal on specia

| eave under Article 136 of the Constitution of India.

Learned counsel —appearing for the appellant, at the
outset, submitted that the Wit Petition filed by the
respondent before the High Court-was in substance under
Article 227 of the Constitution of India and hence was not
mai nt ai nabl e under C ause 15 of the Letters Patent Appeal
In order to support this contention, he took us to the
rel evant averments in the Wit Petition as well as the order
of the | earned Single Judge. He also relied on judgnments of
this Court to which we will refer hereinafter. His
subm ssion was that the | earned Single Judge had exercised
his jurisdiction under Article 227 of the Constitution only
and, therefore, the Letters Patent Appeal was not
mai ntainable. On nerits, it was submtted that evenif the
appeal was mmi ntai nabl e the Division Bench had patently
erred in taking the view that notice under Section 9-A of
the I.D. Act was illegal and inoperative. It was also
contended that the decision of the Division Bench that
respondent’ s conpl ai nt was mai ntai nabl e and that by passing
the i npugned order of the retrenchnent, the appellant had
resorted to ‘unfair |abour practice’, was erroneous.” It was
further subnitted that the Division Bench had-erred in
hol di ng that the inpugned di scharge order was viol ative of
Section 33 of the I.D. Act and that in any case pure
finding of fact of courts below that the appellant was not
guilty of any ‘unfair |abour practice’ ought not to have
been interfered with by the Division Bench in the Letters
Pat ent Appeal .

On the other hand, |earned counsel for the respondent

tried to support the decision rendered by the Division Bench
of the H gh Court on the points on which the Bench deci ded
in favour of the respondent. He also submitted that the
appeal under C ause 15 of the Letters Patent was

mai nt ai nabl e before the Division Bench
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Learned Counsel for the respondent invited our
attention to a nunber of decisions of this Court in support
of the respondent’s case on merits. W shall refer to them

in latter part of this judgnment when we shall consider these
contentions on nerits.

In the light of the aforesaid rival contentions, the
following points arise for our consideration : 1. \ether
the respondent’s Letters Patent Appeal was mnmintai nable; 2.
If yes, whether the Division Bench was right in taking the
vi ew that the inmpugned retrenchment order was violative of
Section 33 (1) of the I.D. Act; 3. \Wether the appellant,
in issuing the said order, had violated the provisions of
Section 9-A of the |.D. Act; 4. \Wether the inpugned
retrenchnent order anounted to the commi ssion of ‘unfair

| abour practice’ by the appellant as per Schedule IV itenms 1
(a), (b), (d) and (f) of the Maharashtra Act; 5. \Whether
the Division Bench was justified in interfering with the
findings of fact arrived at by the authorities bel ow and as
confirmed by the | earned Singl e Judge while deciding the

af oresai d question of *unfair labour practice’; and 6.

VWhat final order ? W shall deal with these points
seriatim ~Point No.1l: So far as the question of

mai ntai nability of Letters Patent appeal is concerned,

it has to be noted that the Revisional Oder was passed by
the Labour Court on respondent’s conpl ai nt under Section 28
of the Maharashtra Act. The said order was confirmed by the
I ndustrial Tribunal under Section 44 of the same Act. Both
the courts held that retrenchnent of the respondent does not
amount to any ‘unfair | abour practice’ on'the part of the
appel l ant. These orders were chal |l enged by the respondent
by filing Wit Petition under Articles 226 and 227 of the
Constitution of India before the H gh Court of Judicature at
Bonbay, Nagpur Bench. The |earned Single Judge disni ssed
the said Wit Petition, but his order itself shows that he
was considering the Wit Petition of the respondent which
was noved before himinvoking the H gh Court’s Juri'sdiction
under Articles 226 and 227 of the Constitution of India. In
the said Wit Petition under Articles 226 and 227 of the
Constitution, the respondent requested the H gh Court to
call for the record and proceedi ngs of Revision Petition No.
70 of 1990 and after perusal thereof to be further pleased
to quash and set aside the Order dated 30.1.1990 passed by
the Second Labour Court, Nagpur in Conplaint No. 262 of
1982 and order dated 20.11.1990 passed in Revision by the
I'ndustrial Court.

VWen we turn to the relevant paragraph of the Wit
Petition, we find avernments to the effect that the Courts
bel ow, while interpreting the provisions contained in
Sections 9-A, 20 and 33 and other provisions of the |.D.
Act, 1947 and the rules franmed thereunder, had totally | ost
sight of the object and purpose of these provisions and had
put an interpretation alien to industrial jurisprudence and
had thus committed serious error of |aw apparent on the face
of the record which resulted in serious mscarriage of
justice and also in failure to exercise the jurisdiction
vested in the courts bel ow under the provisions of the
Maharashtra Act. In para 9 of the Wit Petition, it was
averred that the inpugned orders of the Courts bel ow had
further resulted in infraction of his fundanental rights
guaranteed to himunder Articles 14, 21 and other Articles
as enshrined in the Constitution of India.

It is, therefore, obvious that the Wit Petition
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i nvoking jurisdiction of the H gh Court both under Articles
226 and 227 of the Constitution had tried to make out a case
for H gh Court’s interference seeking i ssuance of an
appropriate Wit of Certiorari under Article 226 of the
Constitution of India. Basic averments for invoking such
jurisdiction were already pleaded in the Wit Petition for
Hi gh Court’s consideration. It is true, as submtted by

| earned counsel for the appellant, that the order of the

| earned Single Judge nowhere stated that the Court was
considering the Wit Petition under Article 226 of the
Constitution of India. It is equally true that the |earned
Si ngl e Judge di smissed the Wit Petition by observing that
the Courts bel ow had appreciated the contentions and
rejected the conplaint.  But the said observation of the

| earned Single Judge did not necessarily nean that the

| ear ned Judge did not inclined to interfere under article
227 of the Constitution of India only. The said observation
equal I'y supports the conclusion that the | earned Judge was
not \inclined to interfere under Articles 226 and 227. As
seen earlier, that he was considering the aforesaid Wit
Petition moved under Articles 226 as well as 227 of the
Constitution of India. -Under these circunstances, it is not
possible to agree with the contention of |earned counsel for
the appellant that the 1earned Single Judge had refused to
interfere only under Article 227 of the Constitution of

I ndi a when he dismssed the Wit Petition of the respondent.
In this connection, it is profitable to have a | ook at the
decision of this Court in the case of Ummji Keshao Meshram
and Gt hers vs. Radhi kabai, w dow of Anandrao Banapurkar and
Anr., [(1986) Supp SCC 401]. In-that case O Chi nnappa Reddy
and D. P. Madon, JJ., considered the very same question in the
light of clause 15 of the Letters Patent Appeal of the
Bonbay Hi gh Court. Madon J., speaking for the Court in para
107 of the Report at page 473, nade the follow ng pertinent
observations :

"Petitions are at tinmes filed both under Articles 226
and 227 of the Constitution. The case of Hari Vishnu Kamath
v. Syed Ahnad |shaque before this Court was of such a type.
Rul e 18 provides that where such petitions are filed agai nst

orders of the tribunals or authorities specified in Rule 18
of Chapter XVII of the Appellate Side Rules or against
decrees or orders of courts specified in that rule, they
shal |l be heard and finally disposed of by a Single Judge.
The question is whether an appeal would lie fromthe

deci sion of the Single Judge in such a case. In our

opi nion, where the facts justify a party in filing an
application either under Article 226 or 227 of the
Constitution, and the party chooses to file his application
under both these articles, in fairness and justice to such
party and in order not to deprive himof the val uable right
of appeal the court ought to treat the application as being
made under Article 226, and if in deciding the matter, in
the final order the court gives ancillary directions which
may pertain to Article 227, this ought not to be held to
deprive a party of the right of appeal under O ause 15 of
the Letters Patent where the substantial part of the order
sought to be appeal ed against is under Article 226. Such
was the view taken by the Al ahabad Hi gh court in Aida
Singh v. Karan Singh and by the Punjab Hi gh Court in Raj
Ki shan Jain v. Tulsi Dass and Barham Dutt v. Peoples’
Co-operative Transport Society Ltd., New Delhi and we are in
agreenment with it."
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The aforesaid decision squarely gets attracted on the
facts of the present case. It was open to the respondent to
i nvoke jurisdiction of the High Court both under Articles
226 and 227 of the Constitution of India. Once such
jurisdiction was i nvoked and when his Wit Petition was
di smssed on merits, it cannot be said that the | earned
Si ngl e Judge had exercised his jurisdiction only under
Article 226 of the Constitution of India. This conclusion
directly flows fromthe rel evant avernments nade in the Wit
Petition and the nature of jurisdiction invoked by the
respondent as noted by the | earned Single Judge in his
Judgnent, as seen earlier. Consequently, it could not be
said that Cause 15 of the Letters Patent was not attracted
for preferring appeal agai nst the judgnent of |earned Single
Judge. It is also necessary to note that the appellant
bei ng respondent in Letters Patent Appeal joined issues on
nmerits and did not take up the contention that Letters
Pat ent Appeal was not nmmintainable. For all these reasons,
therefore, the primary objection to the maintainability of
the Letters Patent Appeal as canvassed by | earned counse
for -the appellant, has to be repelled. Point no.1 is,
therefore, answered in affirnmati ve agai nst the appellant and
in favour of the respondent. It takes us to the
consi deration of points-arising for our decision on nmerits.

Poi nt  No. 2: The question of violation of Section
33(1) of the I.D. Act requires to be considered in the
light of the relevant statutory provisions. Section 33 as
found in Chapter VIl of the ID. Act, sub-section (1)
thereof, which is relevant for our present discussion, reads
as under : "33. Conditions of service, etc., to remain
unchanged under certain circunstances during pendency of
proceedi ngs.- (1) During the pendency of any conciliation
proceedi ng before [an arbitrator or] a conciliation officer
or a Board or of any proceeding before a Labour Court or
Tri bunal or National Tribunal inTrespect of an industria
di'spute, no enployer shall, -

(a) in regard to any nmmtter connected with the

di spute, alter, to the prejudice of the workmen concerned in
such dispute, the conditions of service applicable to them

i medi ately before the commencenent of such proceeding;  or

(b) for any msconduct connected with the dispute,
di scharge or puni sh, whether by dism ssal or otherw se, any
wor kman concerned i n such di sput e;

save with the express permssion in witing of. the
authority before which the proceeding is pending."

Now it rnust be stated that the inpugned termnation

order was passed agai nst the respondent-workman on 22nd

June, 1982. Wthin three days thereof, the respondent

rai sed an industrial dispute by filing a conpl ai nt under

Section 28 of the Maharashtra Act alleging that the inpugned
term nation order anounted to ‘unfair |abour practice’

Bef ore the inmpugned term nation order was passed by the

managenment, it had already served a notice under Section 9-A

of the I.D. Act to the respondents union to the effect that

it proposed to introduce a change in the conditions of

service of the respondent and other nmenbers of the union on

the ground that it was proposing to rationalise the printing

work at the appellant’s concern at Nagpur by setting up

phot o-type machine for carrying out the work of conposing,

resulting in substantial reduction in the work of conposing
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by hand. It nay be stated that the respondent was enpl oyed
as a foreman in the hand-conposi ng departnent of the
appel l ant at the relevant tine. The respondent’s union
objected to the said notice of change and approached the
Conciliation Oficer under Section 12(1) of the I.D. Act
whi ch reads as under :- "12. Duties of Conciliation
Oficers.- (1) Were an industrial dispute exists or is
apprehended, the conciliation officer nmay, or where the
dispute relates to a public utility service and a notice
under Section 22 has been given shall, hold conciliation
proceedi ngs in the prescribed manner."

The Conciliation O ficer took the di spute in
conciliation within his discretion even though as
appel l ant’ s concern was not a public utility service it was
not nmandatory for the Conciliation Oficer to start
conciliation proceedi ngs: As the report of the Conciliation
Oficer submtted to the State Government shows, he invited
the managenent and the respondent’s union for prelimnary

di scussions on 14.4.1982 in his office and thereafter the
matter was adjourned during conciliation fromtinme to tine.

It can, therefore, be said that by 14th April, 1982
the matter was taken up for investigation and thus the
conciliation proceedi ngs had commenced. It is also well

established on the record of the case that the parties could
not come to any settlenment with the result that on 22nd
June, 1982 the investigation was closed by the Conciliation
Oficer at 4.35 p.m at Nagpur.  Inmediately thereafter the
appel | ant passed the inpugned order of term nation against
the respondent and others on the very sane day i.e. on
22.6.1982 at 5.00 p.m The said order was placed on the
noti ce board of the appellant’s office at Nagpur on the
evening of that day. It is not in dispute between the
parties that thereafter the Conciliation Oficer subnitted
his report to the Governnent which reached the State
Government on 13. 8.1982.

On the aforesaid facts, the question arises whether

the inpugned termination order dated 22.6.1982 was passed
during the pendency of the conciliation proceedings. It is
not in dispute between the parties that before passing such
an order no express pernission in witing was obtained by
the appellant fromthe Conciliation Officer. The Labour
Court, the Industrial Court and the |earned Single Judge of
the Hi gh Court have taken the view that because

i nvestigation was closed by the conciliator by 4.35 p.m on
22.6.1982, inmrediately thereafter the conciliation
proceedi ngs could be said to have ended and were not pending
before him Consequently at 5.00 p.m on that very day
when the appellant issued the inmpugned order, it did not
violate Section 33 of the I.D. Act. Wile, on the other
hand, the Division Bench of the H gh Court in the inmpugned
judgrment has taken the view that nmerely because the
conciliator closed the investigation in the eveni ng of
22.6.1982 till he prepared his report as per Section 12(4)

of the I.D. Act and till that report reached the
CGovernment, conciliation proceedi ngs were deermed to have
continued and had not got termnated till 13th August, 1982

and as in the nmeantine on 22.6.1982, the impugned
term nation order was passed without follow ng the procedure
of Section 33(1) of the I.D. Act it got vitiated in |aw.

Under these circunmstances, a mpoot question arises
whet her the inpugned retrenchnent order was passed on
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22.6.1982 during the pendency of conciliation proceedings.
It cannot be disputed that the inpugned order was directly
connected with the matter in dispute before the Conciliation
O ficer wherein the question of legality of notice under
Section 9-A of the I.D. Act was under consideration for the
purpose of arriving at any settlenment between the parties in
this connection. The inmpugned order had definitely altered
to the prejudice of the respondent his conditions of
service. It was not a case of retrenchnment sinpliciter but
was a consequential retrenchment on the introduction of the
schene of rationalisation as contenplated by Section 9-A
read with Schedule IV itemno.1 of the |I.D. Act.

We shall refer to these provisions in greater detai
| ater on while considering the question of legality of
noti ce under Section 9-Aof the |I.D. Act. For the tine
being, it is sufficient-to note that the question of
viol'ati on of Section 33(1) of the I.D. Act has a direct
nexus with-the further question whether on 22.6.1982 when
the i npugned term nati on order was passed, conciliation
proceedi ngs were pendi ng before the authority or not.

In order to answer these questions, it is necessary to

note sub- section (4) of Section 12 of the I.D. Act which
reads as under : /"(4) If no such settlenent is arrived at,
the conciliation officer shall, as soon-as practicable after
the close of the investigation, send to-the appropriate
CGovernment a full ‘report setting forth the steps taken by

hi mfor ascertaining the facts and circunstances relating to
the dispute and for bringing about a settlenment thereof,
together with a full statenent of such facts and

ci rcunst ances, and the reasons on account of which, in his
opi nion, a settlenent could not be arrived at."

A nere look at this provision shows that if the
Conciliation Oficer finds during conciliation proceedings
that no settlement is arrived at between the disputing
parties, then after closing the investigation he has, as
soon as practicable, to send to the appropriate Governnment a
full report setting forth the steps taken by himfor
ascertaining the facts and circunstances relating to the

di spute and has also to nmention all other details as
required to be nentioned in the report under Section 12(4)
of the'|.D.Act.

The aforesaid statutory requirements |l eave no room for

doubt that after closing the investigation and after having
arrived at the conclusion that no settlenment is possible

bet ween the parties, the Conciliation Oficer has to spend
sone nore time before submtting his detailed witten report
about failure of consideration for information and necessary
action by the State Governnent. |In the very nature of
things, therefore, such requirement will take at least a
coupl e of days, if not nore, for the conciliator after
closing the investigation to enable himto send an
appropriate report to the State Governnent. It is,
therefore, obvious that on 22.6.1982 when by 4.35 p. m

the Conciliation Oficer declared that settlenent was not
possi bl e between the parties and he cl osed the

i nvestigation, neither his statutory function did not come
to an end nor did he becone functus officio. His
jurisdiction had to continue till he submtted his report as
per Section 12(4) to the appropriate Government. Even such
preparation of the report and sending of the sane fromhis
end to the appropriate Governnment woul d obvi ously have taken
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at least a few days after 22.6.1982. It nust, therefore, be
held that the conciliator remained in charge of the
conciliation proceedings at |east for a couple of days after
22.6.1982. It is, therefore, difficult to appreciate how
within half an hour after the closing of investigation by
the conciliator and before his getting even a breathing tine
to prepare his detailed witten report about failure of
conciliation to be sent to the Governnent as per Section
12(4), the appellant could persuade itself to presune that
conci liation proceedi ngs had ended and, therefore, it was
not required to foll ow the procedure of Section 33(1) and
strai ghtaway coul d pass the inmpugned order of retrenchnment
within 25 mnutes of the closing of the investigation by the
conciliator on the very same day. It is difficult to
appreci ate the reasoni.ng of ‘the Labour Court that after the
cl oser of investigation the conciliator became functus
officio and the managenent could not have approached himfor
express witten permssion to pass the inpugned order. It
is easy to visualise that even on the sane day i.e. on
22.6.1982 or even on the next day, before the conciliator
had time even to start witing his report, such an express
perm ssion coul d have been asked for by the appellant as the
conciliator by then coul'd not be said to have washed his
hand off the conciliation proceedings. He remained very
much sei zed of these proceedings till at least the tinme the
report left his end apart fromthe further questi on whet her
conci liation proceedi ngs coul d besaid to have continued
till the report reached the State Government. . Thus, on the
express | anguage of Section 12(4) the conclusion is

i nevitable that closer of -investigation by 4.35 p.m on
22.6.1982 did not anpunt to term nation of conciliation
proceedi ngs by that very tinme. The argunment of | earned
counsel for the appellant was that closer of investigation
automatically anpunted to termnation of conciliation
proceedi ngs. This argunment proceeds on a wong prem se that
cl oser of investigation by the conciliator is the sane as

cl oser of conciliation proceedings. The |egislature while
enacting Section 12(4) has deliberately not used the words
‘closer of conciliation” but, on the contrary, provided that
after closer of investigation sonmething nore was required to
be done by the conciliator as |laid down under Section 12(4)
bef ore he can be said to have done away with conciliation
proceedings earlier initiated by him On this conclusion

al one the decision rendered by the Division Bench of the

Hi gh Court that the inpugned order of term nation dated
22.6.1982 was issued by the appellant wi thout follow ng the
procedure of Section 33(1) of the I.D. Act has to be
sust ai ned.

But even that apart, sub-sections (1) and (2) of
Section 20 of the I.D. Act also becone relevant in this
connection. They read as under :- "Conmencenent and
concl usi on of proceedings- (1) A conciliation proceeding
shal | be deenmed to have commenced on the date on which a
notice of strike or |ock-out under Section 22 is received by
the conciliation officer or on the date of the order
referring the dispute to a Board, as the case may be.

(2) A conciliation proceeding shall be deened to have

concl uded- (a) where a settlement is arrived at, when a
menor andum of the settlenment is signed by the parties to the
di spute; (b) where no settlenent is arrived at, when the
report of the conciliation officer is received by the
appropriate Governnent or when the report of the Board is
publ i shed under Section 17, as the case may be ; or (c)
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when a reference is made to a Court, [Labour Court, Tribuna
or National Tribunal] under Section 10 during the pendency
of conciliation proceedings.

(Enphasi s suppl i ed)

A nere |look at the aforesaid provisions shows that in
cases of public utility services referred to in Section 22
(2) of the I.D. Act, the conciliation proceedings shall be
deened to have commenced on the date on which a notice of
strike or |ockout under Section 22 is received by the
Conciliation O ficer. That deals with comencenent of
mandat ory conciliation proceedings as laid down by Section
12(1) read with Section 20(1). But when we conme to Section
20(2), it becones obvious that the |egislature has

i ntroduced by way of-legal fiction an irrebutable
presunption as - per sub-clause (b) of Section 20(2)

t hat when during conciliation proceedings no settlenent is
arrived at between the parties, the conciliation proceedings
shal | be deenmed to have concl uded when the failure report of
the Conciliation Oficer is received by the appropriate
CGovernment. Consequently, the legislative intention becones
clear that conciliation proceedings initiated under Section
12(1) whether of a discretionary nature or of a mandatory
nature shall be treated to have conti nued and only to have
concl uded when the failure report reaches the appropriate
CGovernment. As noted earlier, it isnot in dispute between
the parties that after the closer of investigation on
22.6.1982 when the conciliator sent the failure report, it
reached the State Governnent only on 13.8.1982. Therefore,
it has to be held that the conciliation proceedings in the
present case had not got term nated and got concl uded only
on 13.8.1982 as per the aforesaid statutory presunption
created by the legal fiction provided in Section 20(2)(b).
Therefore, as a necessary corollary, it rmust be held that
these conciliation proceedings were pending till 13.8.1982.
It is axiomatic that conciliation proceedi ngs which are
deened not to have concluded nust be deemed to have
continued or renmained pending. That which is not concluded
is pending, equally that which is pendi ng cannot be said to
be concl uded.

Learned counsel for the appellant tried to salvage the

situation by submitting that the deenming fiction created by

Section 20(2) of the I.D. Act referred to only deened

concl usi on of the proceedings, but had nothingto do with

t he pendency of the proceedings. To highlight this

submi ssion, he invited our attention to Section 22(1)(d) and
Section 22(2)(d) as well as Section 23(b) of the |I.D. Act.

We fail to appreciate how these provisions can be of any
avail to him Section 22(1)(d) reads as under

"during the pendency of any conciliation proceedings
before a conciliation officer and seven days after the
concl usi on of such proceedings."

Simlar is the wording of Section 22(2)(d). Secti on
23(b) contains simlar phrase in connection wth pending
proceedi ngs before the Labour Court or the Tribunal. Al
these provisions show that even after the pending
proceedi ngs are concluded for further period of time no
strikes or lock- outs can be permtted to take place between
the parties. But the said provisions do not indicate that
pendency of proceedings is a concept which is different from
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the concl usion of such proceedings. On the contrary, the
concl usi on of proceedi ngs puts an end to the pendency of
such proceedi ngs. Learned counsel for the appellant in
support of his contention seeking a dichotony between the
concept of pendency and concept of deened concl usion of
proceedi ngs placed strong reliance on a decision of this
Court in Chemcals & Fibres of India Ltd. vs. D.G Bhoir
& Ors. [(1975) (4) SCC 332]. In that case this Court was
concerned with entirely a different situation under Section
2A of the I.D. Act after it was brought on the Statute
Book. As per this provision, an individual dispute raised
by wor kman who had suffered dism ssal fromservice was to be
considered as an ‘industrial dispute’ within the nmeani ng of
the relevant provisions of the Act so that such a dispute
could be conciliated upon, arbitrated or could be referred
for adjudication before conpetent authorities under the Act.
For that limted purpose, an individual workman could be
said to have raised an industrial dispute. The question
before this Court was whether raising of such a dispute by
an individual workman which was not sponsored by a | arge
body of workmen could attract Section 33 of the |I.D. Act
even qua ot her worknen who had nothing to do with this
i ndi vi dual dispute. ~Answering the question in negative, it
was held by this Court that the fiction created by Section
2A had a limted effect and could not be pressed in service
for applicability of Section 33(1) in connection with
| ock-out qua ot her workmen who were not the parties to the
said industrial dispute. |In that case during the pendency
of such individual dispute the appellant conpany before this
Court discharged about 312 of its enployees and filed 12
applications before the Industrial Tribunal for approval of
such a di scharge on the ground that a reference was pending
before it. The question was whether these applications were
mai nt ai nabl e for approval under Section 33(1) when the
di spute whi ch was pendi ng before the I'ndustrial Tribunal was
one under Section 2A of the I.D. Act. |In this connection
it was held by this Court that the legal fiction created by
Section 2A had a limted effect and those worknmen who were
not parties to such a dispute, if had gone on strike, it
could not be said that their strike was necessarily illegal
In para-5 of the report, it was observed that:

"..Wiile there is justification for preventing a

stri ke when a di spute between the enployer and the genera
body of worknmen is pending adjudication or resolution, it
woul d be too nuch to expect that the Legislature intended
that a lid should be put on all strikes just because the
case of a single workman was pending.."” W fail to

appreci ate how this decision can be pressed in service by

| earned counsel for the appellant while construing Section
20(2) of the I.D. Act. That Section, as noted earlier, has
created an irrebutable presunption by way of |egal fiction
and that presunption covers the very question as to when
conciliation proceedi ngs once commenced can be said to have
concluded. In other words, when they can be said to have
not renmi ned in pending. As seen earlier, the legal fiction
which is created for that purpose by Section 20(2) has to be
given its full effect. As it is well- settled while giving
effect to the legal fiction for the purpose for which it is
created by Legislature it has to be given full play for
fructifying the said legislative intention. W cannot all ow
our imagination to boggle on that score. It is, of course,
true as laid down by the Constitutional Bench of this Court
in the case of Bengal Imunity Co. Ltd., vs. State of

Bi har and Gthers (AR 1955 SC 661 at 680). Das, Actg. C.J.
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speaking for the Court in Para 31 of the report, nmde the
foll owi ng pertinent observations : ".Legal fictions are
created only for sone definite purpose. XXXXXX XXXXX XXXXXX
a legal fictionis to be limted to the purpose for which it
was created and should not be extended beyond that
legitimate field.."

However, as noted earlier, legal fiction created by
Section 20(2) is for the purpose of laying down as to til
what stage conciliation proceedings can be said to be
pendi ng and when they can be said to have concluded. On
that basis if it is held that conciliation proceedi ngs once
validly started under Section 12(1) of the |I.D. Act can by
way of an irrevocable presunpti on be treated to have
continued till the failure report reached the appropriate
CGovernment, during-the interregnum of necessity such
conci liation proceedi ngs have to be treated as pending
before the conciliation officer. In fact, on these aspects
of the matter, we have a decision of this Court in Andheri
Marol' Kurla Bus Service & Anr. vs. The State of Bonbay
[AIR 1959 SC 841]. In that case a Bench of two judges of
this Court had to consider the question as to when
conciliation proceedings can be said to have concl uded under
the relevant provisions of this very Act. |In that case
during the admtted pendency of conciliation proceedings the
managenent had di sm ssed the workman bus conductor.
However, the submi ssion on the part of the managenent was
that such dism ssal was after the expiry of statutory period
of 14 days wi thin which the conciliation proceedi ngs once
started had to be concluded and as 14 days were already over
the dismssal did not attract Section 33(1) and consequently
the managenent coul d not be penalised under Section 31(1) of
the 1.D. Act which lays down as under: "Any enployer who
contravenes the provisions of Section 33 shall be punishable
with inprisonnent for a termwhich may extend to six nonths
or with fine which may extend to one thousand rupees, or
wi th both."

In the aforesaid factual matrix of the -case, this

Court in Andheri Marol Kurla Bus Service & Anr vs. The
State of Bombay, (supra) had to consider the scope of
Section 33(1) read with Section 20(2)(b).— On a conjoint
readi ng of these rel evant provisions at page 841, paragraphs
4 & 5 of the report, J.L. Kapur J., speaking for the Court,
nmade the follow ng pertinent observations : "..The

provi sions of sub-s. 20(2) apply to all conciliation
proceedi ngs whether in regard to utility services or
otherwise. All conciliation proceedings under this
sub-section shall be deenmed to have concluded in the case
where no settlenment is reached, when the report of the
Conciliation Oficer is received by the appropriate
Covernment. The conciliation proceedi ngs therefore do not
end when the report under S.12(6) is made by the
Conciliation Oficer but when that report is received by the
appropriate Government. It was contended that the
conciliation proceedings should be held to term nate when
the Conciliation Oficer is required under S.12(6) of the
Act to submit his report but the provisions of the Act above
quoted do not support this contention as the term nation of
the conciliation proceedings is deemed to take pl ace when
the report is received by the appropriate Governnment. That
is how S.20(2)(b) was interpreted in Wrkers of the Industry
Col l'i ery Dhanbad v. Managenent of the Industry Colliery,
1953 SCR 428: (AIR 1953 SC 88).
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It was next contended that on this interpretation the
conciliation proceedi ngs could be prol onged much beyond what
was contenpl ated by the Act and the term nation woul d depend

upon how soon a report is received by the appropriate
CGovernment. It is true that S.12(6) of the Act contenpl ates
the subm ssion of the report by the Conciliation Oficer
within 14 days but that does not affect the pendency of the
conciliation proceedings and if for sone reason the
Conciliation Oficer delays the subm ssion of his report his
action nay be reprehensible but that will not affect the
interpretation to be put on S.20(2)(b) of the Act. Section
12 lays down the duties of the Conciliation Oficer. He is
required to bring about settlenment between the parties and
nmust begin his investigation without delay and if no
settlenent is arrivedat he is to subnit his report to the
appropriate Governnment. No doubt S.12 contenplates that the
report should be made and the proceedings closed within a
fortnight and if proceedings are not closed but are carried
on, as'they were inthe present case, or if the Conciliation
O ficer does not nake his report within 14 days he nmay be
guilty of -a breach of duty but in |aw the proceedi ngs do not
automatically come to an end after 14 days but only

term nate as provided in S.20(2)(b) of the Act. (Colliery
Mazdoor Congress Asansol v. New Beerbhoom Coal Co., Ltd.,
1952 Lab AC 219 (222)"

The aforesaid decision, therefore, has settled the
controversy on this aspect by holding that conciliation
proceedi ngs would term nate-only as provided by Section
20(2)(b) of the Act. Meaning thereby, till the failure

report reaches the appropriate State Government,
conciliation proceedi ngs cannot be said to have term nated.
Hence, breach of Section 33(1) during the pendency of such
proceedi ngs could attract penal liability of the enpl oyer
under Section 31(1) of the Act.  Learned counsel for the
appellant tried to submit that (the aforesai d deci'si on had
not considered the | egal effect of the fiction created by
Section 20(2)(b) and its |limted scope regardi ng deened
concl usion of the conciliation proceedings which was
di fferent from actual pendency of the proceedi ngs as
required by Section 33(1). It s difficult to
appreciate this contention for the sinple reason that the
rel evant provisions of the Act to which our attention was
drawn by | earned counsel for the appellant for submitting
that there was a di fference between pendency and concl usi on
of proceedings do not advance the case of the appellant, as
we have seen earlier, nor can it be said that any rel evant
provi sions of the Act were not noticed by the Division Bench
of this Court which decided the case referred in Andher
Marol Kurla Bus Service & Anr. vs. The State“of Bonbay
(supra). On the contrary, we find that the aforesaid
deci sion has taken a correct view on the question posed for
our consideration in the present case. In view of the

af oresai d di scussion, therefore, there was no escape from

the conclusion to which the Division Bench in the inpugned
j udgrment reached that on 22.6.1982 when the order of
retrenchnent was passed agai nst the respondent, the

appel | ant - managenent had conmitted breach of Section
33(1) of the Act by not passing the said order after
obt ai ni ng express previous permssion in witing of the
Conciliation Oficer before whomthe conciliation
proceedi ngs rmust be held to be pending in the evening of
22.6.1982. The inpugned retrenchnment order must be held to
be illegal being contrary to the aforesaid provision of the
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I.D. Act. Point No.2 is, therefore, answered in
affirmati ve agai nst the appellant and in favour of the
respondent. Point No.3: So far as this point is concerned,
we have to turn to Section 9- A of the I.D. Act. The

rel evant provision thereof reads as under : "Notice of
change. - No enpl oyer, who proposes to effect any change in
the conditions of service applicable to any workman in
respect of any matter specified in the Fourth Schedul e,
shal | effect such change,- (a) without giving to the workman
likely to be affected by such change a notice in the

prescri bed manner of the nature of the change proposed to be
effected ; or (b) within twenty-one days of giving such
notice’’

A nere |look at the aforesaid provision shows that if
an enpl oyer proposes to effect any change in the conditions

of service applicable to any workman in respect of any
matter specified in the Fourth Schedul e, such change has to
be preceded by the procedure laid down in the said section

When we turn to the Fourth Schedule of the |I.D. Act,
we find nmentioned therein various conditions of service of
wor kmen. The said schedule with all of its itens reads as

follows :

"CONDI TIONS ' OF SERVI CE FOR CHANGE OF WHICH NOTICE IS
TO BE G VEN

1. Wages, including the period and node of paynent;

2. Contribution paid, or payable, by the enployer to any
provident fund or pension fund or for the benefit of the
wor knmen under any law for the tine being in force; 3.
Conpensatory and ot her allowances; 4. Hours of work and
rest intervals; 5. Leave with wages and holidays; 6.
Starting, alteration or discontinuance of shift working

ot herwi se than in accordance with standing orders; 7.
Classification by grades; 8. Wthdrawal of any custonary
concession or privilege or change in usage; 9.

I ntroduction of new rules of discipline, or alteration of
exi sting rules except insofar as they are provided in
standing orders; 10. Rationalisation, standardisation or
i mprovenent of plant or technique which is likely to lead to
retrenchnment of worknmen; 11. Any increases or reduction
(other than casual) in the nunber of persons enployed or to
be enpl oyed in any occupation or process or departnent or
shift [not occasioned by circunstances over which the

enpl oyer has no control]"

So far as item nos.1-9 and 11 are concerned, it
beconmes obvi ous that before any such change in conditions of
service of the workmen is to be effected, as a pre-condition
for such proposed change, notice under Section 9-A has to be

i ssued; w thout complying with such a pre-condition of
noti ce, proposed change would not legally cone into
operation. W are directly concerned with itemno. 10 of
this Schedule. |It, therefore, becomes obvious that before
any rationalisation, standardisation or inprovenent of plant
or technique is to be resorted to by any nanagenment if by
such an exercise retrenchnent of workmen is likely to
result, then before introducing such rationalisation
standardi sati on or inmprovenent of plant or technique,
as the case nmay be, a prior notice under Section 9-Ais to
be issued to the workmen who can get an opportunity to show
that they may not be retrenched because of the new schene of
rationalisation etc. which is in the offing and can suggest
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ways and neans avail able to the managenent to avoid such
proposed retrenchrment of the workmen despite such
i ntroduction of a new schene. Consequently, it nust be held
on the very wordings of Section 9-A read with item no.10 of
Fourth Schedul e "that any nanagement which seeks to
i ntroduce a new working pattern for its existing work force
by any future schene of rationalisation, standardi sation or
i mprovenent of plant or technique which has a tendency to
lead to future retrenchnent of worknmen" has to give prior
noti ce of proposed change. Therefore, it nust be held that
noti ce under Section 9-A nmust precede the introduction of
rationalisation concerned, it cannot follow the introduction
of such a rationalisation. 1In the present case, it is not
in dispute between the parties that in the conposing
departrment of the appellant where the respondent was
wor ki ng, conposi ng work was earlier being done by hand
i.e. manually. That was the existing condition of service
of the respondent. By substitution of that type of work by
nmechani cal work having resort . to photo type conposition
t hrough ‘machi ne, the then existing service condition of the
respondent was bound to be affected adversely.
Consequently, before introducing such a change in the
condition of service of the respondent by installing
photo type conposi ng machi ne, introduction of which was
directly likely to/lead to retrenchnent of the respondent, a
noti ce under Section 9-A was a nust ‘before comr ssi oni ng
such a photo type machine at the work place of the
appellant. It is'not in dispute between the parties that
such a photo type nmachine was already installed by the
appel l ant in January 1981. Learned counsel for the
appel | ant seeks to contend that it was installed on an
experinmental basis. Even granting that, the evidence on
record clearly established that by Novenber, 1981 because of
the successful working of the photo type conposi ng machi ne
it was felt by the appellant that respondent and other
conpositors working in the hand composi ng departnment were
rendered surplus. O course, the appellant on hunanitarian
ground tried to shift themto its another concern at
Jal gaon, but those transfer orders were held to anmpunt to
‘“unfair |abour practice’ on the part of the appellant when
the I ndustrial Court on the conplaints of these transferee
wor kmen hel d that such transfer orders would anmount to
‘unfair |abour practice’ being illegal at law. Thus the
attenpt on the part of the appellant to transfer these
excess worknen from Novenber, 1981 on the admitted position
that they had becone surplus in the conposition depart nment
at Nagpur because of the successful installation and working
of the photo type conposing machi ne at the prenises, becane
abortive. Consequently, from Novenber, 1981 the
installation of the photo type nachi ne ceased to remain an
experimental measure but becane a stark reality-and this
machi ne had necessarily a tendency to displace the worknen
who were earlier working in the hand conposi ng departnent.
Thus, at |east from Novenber, 1981 scheme of rationalisation
had cone to stay in conposing departnent of the appellant.
Under these circunmstances, even accepting the contention of
| earned counsel for the appellant that the likelihood of the
respondent and ot her workmen being retrenched because of the
af oresai d machi ne was not a realised possibility from
January, 1981 at |ast becane a certainty from Novenber,
1981. In fact the Labour Court has also come to this very
conclusion in paragraph 13 of its judgnent wherein the
Labour Court on the admitted position on record has held as
under
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".The nanagenent had transferred about 11 hand
conpositors including the conplainant to Jal gaon by order
dated 4.11.81. It appears that at that tinme only the
management was ready to get the work of conposi ng done
exclusively by that photo type setting machi ne and hence the
services of hand conpositors were no | onger required at
Nagpur. In fact at least that tinme the notice of change
ought to have been given by the respondent because the

servi ces of hand conpositors were not useful and were
transferred only in Novenber 1981 obvi ously because the work
of composi ng was done on the photo type setting machines."

The aforesaid finding of fact which was confirnmed by

the Revisional Court as well as the |earned Single Judge of
the Hi gh Court |eaves no roomfor doubt that by 4.11.1981
the schene of rationalisation had already cone into force
and that scheme had a direct nexus and a realised

possi bility of making the respondent and ot her workmen
surplus liable to retrenchnent as surplus staff. Once that
happened, it becomnmes obvi ous that there renmai ned no occasion
thereafter for the appell ant-nanagenent to resort to Section
9-A of the Act belatedly by giving notice of change only in
February, 1982. The appellant in this connection had m ssed
the bus. It was a futile attenpt to lock the stables after
hor ses had bol t ed.

As noted earlier, on the scheme of Section 9-A read
with item 10 of the Fourth Schedul e, before introduci ng such
a new schene of rationalisation which had a Iikelihood and a

tendency to affect the existing service conditions of the
wor knmen, a notice under Section 9-A was required to be
issued prior to the installation of the photo conposing
machi ne. Such a notice could have been sent before January,
1981 when such a machi ne was brought in the prenises as an
experinmental nmeasure or at least before 4.11.1981 when the
same was continued to be installedas a confirnmed necessary
conponent of machinery for printing at the appellant’s

prem ses at Nagpur. |If such a notice was given to the
respondent - workman and ot her worknmen simlarly situated
they coul d have persuaded the appellant to resort to any
other type of rationalisation or to absorb themon suitable
jobs in the same prem ses in any other department of the
appel | ant at Nagpur. That opportunity was never nade
avai l abl e to the respondent. Therefore, notice under

Section 9-A issued after installation of the nachine
and after bringing into force the rationalisation schene was

ex facie a stillborn and inconpetent notice and was clearly
violative of the provisions of Section 9-A of the Act which
amounted to putting the cart before the horse. Such an

i ncompetent and illegal notice under Section 9-A could not
legally enable the appellant to terminate the services of
the respondent. We may nention at this stage that the

i mpugned term nation order dated 22.6.1982 clearly recites
as follows :

"In the notice given on 25th Mrch, 1982, under
Section 9-A of the Industrial Disputes Act, 1947, the
Management had noted that it may require to reduce 25

wor kmen from service for the purpose of introducing

new t echnol ogy in the conposing section

The Conciliation Oficer has noted in his order dated
22.6.82 that the proceedings started on the basis of this
noti ce have proved unsuccessful and, therefore, the
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Managenent has now decided to terminate with i medi ate
effect the follow ng 25 wor knen.

Nanme of Worknmen Post 1. Shri  Maniram Choudhary
Foreman 2. Shri Shankarprasad Pat hak Foreman 3. to 25
XXXXXXXXXXXXXX"

That is how the listed worknen, including the
respondent herein, were sought to be di scharged from
service. Thus the foundation of the inpugned order of

di scharge is the notice under Section 9-A dated 25th March
1982. Once that foundation is knocked off as inconpetent,
illegal and uncalled for the entire edifice of retrenchnent
order agai nst the respondent falls to the ground.

It may also be noted at this stage that by two
deci si.ons rendered by Bench of three | earned Judges of this
Court /in connection with the time for issuance of notice
under Section 9-A read with item 10 Schedule IV w th which
we are concerned in the present case it has been clearly
rul ed that such notice nust precede the introduction of
rationalisation schene. ~W may usefully refer to them at
this stage. In the case of Ms. North Brook Jute Co. Ltd.
& Anr. vs. Their Wrknmen (1960 (3) S.C.R 364), a three
Judge Bench of this Court had to consider the question
whet her in a reference regardi ng proposed-i ntroduction of
rationalisation scheme which was preceded by notice under
Section 9-A of the I.D. ~Act, such a schene could be
actual ly introduced pending reference proceedi ngs and
whet her such an - act on the part of the managenent
could be treated to be illegal entitling the worknen

af fected by such an introduction to go on strike and stil
earn wages for the strike period.” Answering this question
inaffirmative it was held by this Court that after notice
under Section 9-A of the I.D. Act when a schene of
rationalisation was said to be introduced but was not
actually introduced it could not be introduced till
the di spute regardi ng such proposed introduction was
resol ved by the conpetent Court. Dealing with the schene of
proposed rationalisation as envisaged by item no. 10 of

Schedule IV of the I.D. Act it was observed that
"Rationalisation which was introduced had therefore two
effects- first that sonme workers woul d becone surplus and
woul d face di scharge; and secondly, the other workmen woul d
have to carry nore workl oad. The introduction of the
rationalisation schene was therefore clearly analteration
of conditions of service to the prejudice of the workmen.
The alteration was made on the 16th Decenber, when reference
as regards the schene had al ready been nade and was pendi ng

before the Industrial Tribunal. The Tribunal has therefore
rightly held that this introduction was a contravention of
s. . 33."

The aforesaid decision, therefore, has clearly ruled

that introduction of rationalised schene by itself would
amount to alteration of conditions of service of the workmen
to their prejudice. |It, therefore, follows that before

ef fecting such a change, neaning thereby, before introducing
such a rationalisation schene which has a tendency to change
the conditions of service of worknen, notice under Section
9-A as a condition precedent becones a nmust. |If |earned
counsel for the appellant is right, that nachi ne can be

i ntroduced on experinental basis first or even after it has
al ready worked for some time and is required to be continued
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as a full-fledged machi ne, as and when the enpl oyer deci des
to term nate the services of the worknen as a direct
consequence of such introduction of machine, he can give
noti ce under Section 9-A of the Act at any such time, then
the very schene of Section 9-A read with Schedule IV item
no.10 of the 1.D. Act would be rendered ineffective and

i noperative. The purpose of issuing such a notice prior to
the introduction of the schene of rationalisation would get
frustrated and then there would remain no effective
opportunity for the conciliator to try to arrive at an

am cabl e settl enent regarding the dispute centering round
the proposed introduction of the schene of rationalisation
which is likely to result in the retrenchment of worknen.
Equal |y there would remain no opportunity for the State
Governnment on receipt of failure report fromthe conciliator
to make a reference of such live industrial dispute for

adj udi cation by the conpetent Court on merits. It is

obvi ous that when such dispute regarding the proposed
introduction of the rationalisation schene is referred

for ‘adjudi cation of the conpetent Court, the said Court
after hearing the parties and considering the evidence can
conme to the conclusion whether the proposed scheme is
justified on facts or not and whether any violation of the
provi sions of Section 9-A had resulted into illegality of
the consequential orders of retrenchment. Such conpetent
Court can al so accordi ngly pass appropriate consequentia
orders directing the managenent to withdraw such a schene of
rationalisation or in any case, can order reinstatenment of
wor kmen with proper back-wages if such retrenchment is found
to be illegal on account of failure to conply with the

provi sions of Section 9-A of the Act. ~The question
regardi ng the stage at which notice under Section 9-A can be
i ssued in connection with proposed schene of rationalisation
whi ch has likelihood of rendering existing worknen surplus
and liable to retrenchment _as nentioned in itemno.10 of
Schedule IV of the |I.D. Act was once again exam ned by a
three judge bench of this Court in H ndustan Lever Ltd. vs.
Ram Mohan Ray & Ors. (1973 (4) SCC 141). |In that case,
this Court was concerned with a schene of rationalisation
and re-organisation which were proposed to be introduced by
Hi ndustan Lever Ltd., appellant before this court, and for
which a prior notice under Section 9-A before introducing
such re- organisation schene was issued to the worknen but
whi ch had no tendency or likelihood of displacing or
retrenching them It was the contention of-the worknen that
even for such a scheme a notice under Section 9-A was a

must. Exam ning the scheme of reorganisation in question
it was held that once the schenme was not likely to result in
retrenchment of any workman Section 9-A read with item no. 10
of Schedule IV did not get attracted on the facts of the
case. In this connection the follow ng pertinent
observations on the scheme of Section 9-A read wiith item

no. 10 of Schedule IV were nade by Alagiriswam J., while
dealing with the contention of |earned counsel for the

wor kimen

" He al so ur ged t hat rationalisation and
standardi sation per se would fall under item 10 even if they
were not likely to lead to retrenchment of worknen and only
i mprovenent of plant or technique would require that they
should | ead to retrenchment of workmen in order to fal
under item 10. A further subm ssion of his was that
standardi sation nerely meant standardisation of wages. W
are not able to accept this argument. It appears to us that
the arrangenent of words and phrases in that item shows that
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only rationalisation or standardi sation or inprovenent of
pl ant or technique, which is likely to |l ead to retrenchnent
of worknmen would fall under that item |In other words,
rationalisation or standardisation by itself would not fal
under item 10 unless it is likely to lead to retrenchment of
wor kmen. The reference to rationalisation at page 257 of
the report of the Labour Conmi ssion and the reference to
st andardi sati on of wages in it are not very helpful in this
connection. Standardisation can be of anything, not
necessarily of wages. It nmay be standardi sation of
wor kl oad, standardisation of product, standardi sation
of working hours or standardisation of |eave privileges.
I ndeed in one decision in Al enbic Chem cal Wrks Co. Ltd.
v. The Workmen, there is reference to standardisation of
condi tions of service, standardisation of hours of work,
wage structure. That case itself was concerned with
standardi sati on of |eave. The whole question whether this
reorganisation falls under item 10 depends upon whet her it
was likely to lead to retrenchnent of worknen."

In viewof the aforesaid decision, it becomes obvious

that if the proposed schene of rationalisation has a

i keli hood of rendering existing workmen surplus and liable
to retrenchnent, then item no.10 of Schedule |V would
squarely get attracted and would require as a condition
precedent to introduction of such a schenme a notice to be

i ssued under Section 9-A by the nanagenent proposing such an
i ntroduction of 'the schene of rationalisation, but if the
proposed scheneis not |ikely to displace any existing

wor kmen then nere rationalisation which has no nexus wth
the possibility of future retrenchnent of worknen woul d not
attract itemno.10 of Schedule IV and woul d renain a benign
schenme of rationalisation having no pernicious effect on the
exi sting working staff. In view of the aforesaid settled

| egal position, there is no escape fromthe conclusion that
the i npugned notice dated 25th March, 1982 under Section 9-A
whi ch was issued |long after theactual installation of the
phot o conposi ng machi ne had fallen foul on the touchstone of
Section 9-A read with Schedule IV itemno.10. Such a'notice
in order to beconme valid and | egal must have preceded

i ntroduction of such a nmachine and coul d not have foll owed
the actual installation and effective comm ssion of such a
machi ne. The decision rendered by the Division Bench in
this connection is found to be perfectly justified both on
facts and in law. It must, therefore, be held that the

i mpugned term nati on or di scharge of the respondent was

viol ative of the provisions of Section 9-A of the |I.D. Act
and he was di scharged from service w thout the appellant’s
following the mandatory requirenents of Section 9-A of the
I.D. Act. Effect of non-conpliance of Section 9-A of the
I.D. Act renders the change in conditions of service void
ab initio. This legal position is well settled in the case
of Worknen of the Food Corporation of India vs.  Food
Corporation of India [(1985) (2) SCC 136], a three Judge
Bench of this Court, speaking through Desai J., in para 19
of the report, laid down as under :- "It is at this stage
necessary to exanmne the inplication of Section 9-A of the
|.D. Act, 1947. As hereinbefore pointed out, Section 9-A
makes it obligatory upon an enpl oyer who proposes to effect
any change in the conditions of service applicable to any
wor kman in respect of any matter specified in the Fourth
Schedul e to give a notice of desired or intended change. It
cannot do so without giving to the workman |likely to be

af fected by the change, a notice in the prescribed nanner of
the nature of the change proposed to be effected and within
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21 days of giving such notice. There is a proviso to
Section 9-A which has no rel evance here.

XXX XXX XXXXX XXXXX XXX XX XX XXXXX XXXXX

Therefore, obviously a notice of change was a nust
before introducing the change, otherwise it would be an
illegal change. Any such illegal change invites a penalty
under Section 31(2) of the |I.D. Act, 1947. Such a change
whi ch i s punishable as a criminal offence would obviously be

an illegal change. It nust be held that w thout anything
nore such an illegal change woul d be wholly ineffective.”
Point No.3, therefore, is answered in affirmative

agai nst the appellant and in favour of the respondent.

Poi nt  No. 4: It has to be kept in view that the
present proceedi ngs arise out of .a conplaint filed by the
respondent - wor kman al | egi.ng ‘unfair | abour practice’ on the
part of the appellant-managenent when it passed the inmpugned
order of retrenchnent against him

The said conplaint was noved under Section 28 of the
Maharashtra Act. The topic of ‘unfair |abour practice’ is
dealt with in Chapter VI of the said Act. Section 26 is the
first section in the said chapter which provides as foll ows
"tunfair |abour practices:- In this Act, unless the

context requires otherw se, “unfair |abour practices’ nean
any of the practices listed in Schedules Il, Ill and IV."

Section 27 lays down as follows : "Prohi biition on
engagi ng in unfair |abour practices:- No enployer or union
and no enpl oyee shall engage in any unfair |abour practice."

Section 28 lays down the procedure for dealing wth
conplaints relating to ‘“unfair |abour practices’.
Sub-section (1) thereof provides as follows :- "(1) Were
any person has engaged in or i's engaging in any unfair
| abour practice, then any union or any enployee or any
enpl oyer or any lnvestigating Oficer may, within ninety
days of the occurrence of such ‘unfair |abour practice’
file a conplaint before the Court conpetent to deal with
such conpl aint either under section 5, or as the case may
be, under section 7, of this Act:

Provided that, the Court may entertain a conplaint

after the period of ninety days fromthe date of the alleged
occurrence, if good and sufficient reasons are shown by the
conpl ainant for the late filing of the conplaint."

It is not in dispute in this case that the respondent

i nvoked the jurisdiction of the Labour Court which was
conpetent to deal with his conplaint regarding ‘unfair

| abour practice’, under itens 1 (a), (b), (d) and (f) of
Schedul e IV of the Maharashtra Act. Section 7 of the Act

l ays down the duties of Labour Court and states as under :-
"It shall be the duty of the Labour Court to decide
conplaints relating to unfair | abour practices described in
item 1l of Schedule IV and to try offences puni shabl e under
this Act."

When we turn to Schedule IVitemno.1, we find therein
listed nunber of heads of ‘unfair |abour practice’ s which
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can support any conplaint thereunder. The relevant clauses
of itemno.1 of Schedule IV which were invoked by the
respondent for supporting his conplaint against the inpugned

retrenchnent order were clauses (a), (b), (d) and (f). Item
no.1 with all its sub-clauses reads as under :- "To

di scharge or dism ss enployees - (a) by way of
victimsation; (b) not in good faith, but in the

col ourabl e exercise of the enployer’s rights; (c) by
falsely inplicating an enployee in a crimnal case on fal se
evi dence or on concocted evidence; (d) for patently false
reasons; (e) on untrue or trunped up allegations of absence
wi thout |eave; (f) in utter disregard of the principles of
natural justice in the conduct of donestic enquiry or with
undue haste; (g) for msconduct of a minor or technica
character, w thout having any regard to the nature of the
particul ar m sconduct or the past record of service of the
enpl oyee, so as to ampbunt to a shockingly disproportionate
puni shment . "

We ' _have, therefore, to see as to whether in the |light
of our-findings on point nos.2 and 3 the respondent could
rely upon any of these clauses of itemno.1 of Schedule IV
in support of “his conplaint. Now a nere |ook at the
af oresai d provision shows that an enpl oyee who nakes a
gri evance agai nst order of discharge or dism ssal passed
agai nst himcan invoke any of the listed clauses (a) to (Q)
of itemno.l of Schedule IV. _Learned counsel for the
appel | ant was, therefore, right when he contended that first
it should be alleged by the conplainant-enpl oyee that he was
di scharged or dism ssed fromservice by the enpl oyer and
then he has to further show whet her such an order attracted
any of the clauses (a) to (g) of itemno.l of Schedule IV.
Learned counsel for the appellant, in this connection
vehenmently contended that itemno.~ 1 of Schedule IV of the
Mahar ashtra Act deals with only punitive discharges or
di sm ssal s and not any sinpliciter discharge order or
term nation order which is not passed by way of punishment.
In order to support this contention, |earned counsel for the
appel l ant relied upon principles of interpretation, nanely,
the principle of noscitur a sociis as well as the principle
of ejusdemgeneris. So far as the first principle of
interpretation is concerned, he referred to "Maxwel|l on The
Interpretation of Statutes", 12th Edition at page 289
dealing with the question regardi ng understandi ng associ at ed
words in conmmon sense. The | earned author in connection
with this principle has nade the aforesaid pertinent
observations : "Were two or nore words which are
suscepti bl e of anal ogous neani ng are coupl ed toget her
noscuntur a sociis. They are understood to be used in their
cognate sense. They take, as it were, their colour from
each ot her, the nmeaning of the nore general being restricted
to a sense anal ogous to that of the |less general. (One
application of this general principle is the ejusdem generis
rule, which is discussed in the next section of this
chapter.)"

It beconmes, therefore, obvious that before this
principle of interpretation can be pressed in service, it

must be shown that both the words ‘discharge and di sni ssal
are enpl oyed by the Legislature in Schedule IV itemno.1 in
the sanme sense or that they are susceptible of anal ogous
neaning. This rule of construction in other words |ays down
as follows : "The neaning of a word is to be judged by the
conpany it keeps."
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As held by this Court in the case of MK  Ranganat han

& Anr vs. Govt. of Madras & Os. (AR 1955 SC 604 at 609)
relying upon Privy Council decision in ‘Angus Robertson v.
George Day’', [(1879) 5 AC 63 at p 69 (B)]: "It is a
legitimate rule of construction to construe words in an Act
of Parlianment with reference to words found in i mediate
connection with theni.

Keeping in view this well settled principle of
construction of statutes, let us see whether in the settings
of itemno.1 clauses (a) to (g) the word ‘discharge’ as
enpl oyed by the Legislature has meani ng anal ogous to that of
the word ‘dism ss’. Wen we have a close | ook at clauses
(a) to (g) of itemno.1 of Schedule IV, we find that the
word ‘discharge’ is not intended by the Legislature to have
the sane or anal ogous neaning as the word ‘dismiss’. The
reason i s obvious. The word ‘dismss’ necessarily connotes
an action of the employer who seeks to i npose puni shment on
his ms- conducting enpl oyee.” Such a puni shnent cannot be
i mposed wi-thout follow ng the principles of natural justice
and the rel evant applicable rules of donestic inquiry. But
the word ‘discharge’ is not necessarily confined to orders
of term nation by way of penalty only. The word ‘discharge
has wi der connotations. A ms-conducting enpl oyee facing
charges in a donestic inquiry may be puni shed by way of
i mposi ng on himan order of dism ssal which nmay nmake him
ineligible for any other enploynent but if it is found that
the charges which are proved are not that serious but the
enpl oyee woul d not. deserve to be continued in service then
an order of discharge by way of |esser penalty can be
i nposed on him Such an order woul d renain a punitive
di scharge. Thereby the enployer wants to punish the
enpl oyee for his m sconduct but does not want himto becone
ineligible for enpl oyment el sewhere considering |ess serious
nature of proved charges of m sconduct against himin
donestic inquiry. But that is not the end of the matter.
In service jurisprudence the term *‘discharge’ has assuned a
wi der connotation and may include in its fold not only
puni tive discharge orders but also sinpliciter discharge
orders where the enpl oyer seeks to snap the rel ationship of
enpl oyer and enpl oyee but w thout any .intention to penalise
the enpl oyee. He does so because of exigencies of service
and enpl oyment conditions which may require himto say
goodbye to the enpl oyee but w thout any intention to punish
him Such sinpliciter discharge orders can be- illustrated
as under

An enployee, on probation, may not be found to be
suitable and may not earn sufficient nmerit so as to be
confirmed in service. Consequently, his probation may be
term nated and an order of discharge sinpliciter can be
passed against him There may al so be other cases of single
di scharge under the contract of enploynent for a fixed
peri od where an enpl oyee on efflux of time may be

term nated. There may al so be cases where an enpl oyee nay
beconme surplus and would no | onger be required by the

enpl oyer. An order of retrenchnment, therefore, nmay be
passed agai nst hi msubject, of course, to follow ng the
statutory requirenents of Section 25-F and 25-G of the |.D.
Act if they are applicable. These illustrations are not
exhaustive but they indicate such orders of discharge are
passed by an enpl oyer who does not want to punish the

enpl oyees but still is not in a position to continue themin
service. Such sinpliciter discharge orders are also a
category of discharge orders. Therefore, the word
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‘di scharge’ as enployed by the Legislature in itemno.1l of
Schedul e IV cannot necessarily be confined only to punitive
di scharges as tried to be submtted by | earned counsel for
the appellant. Once we consider the words *‘discharge’ or
‘dismssal’ as enployed in the opening part of itemno.1 by
the Legislature in the light of various clauses representing
di fferent situations under which such discharge or disnissa
orders are said to anpbunt to ‘unfair |abour practice’ on the
part of the enployers, it beconmes at once clear that the
Legi sl ature was not contenplating only punitive di scharge
orders but was contenpl ating both types of discharge orders,
nanely, punitive as well as non-punitive discharge orders.
The very first item(‘a ) deals with the discharge or
di smi ssal order passed by way of victimsation of the
enpl oyee. It is easy to visualise that an enployer
may |ike to dispense with the services of an enpl oyee who,
according to him is a trouble maker. He may not have been
i nvolved in any m sconduct as such still by way of putting
an end to his service on extraneous reasons, if an order of
di scharge is passed it may renmain sinpliciter order of
di scharge but-if it is found based on extraneous reasons it
woul d be by way of victimisation. Such a discharge order
may not necessarily be a punitive discharge order. The
enpl oyer would not like to punish the enployee for any of
hi s m sconduct but ‘'woul'd not Iike himto continue in service
as according to the enpl oyer he may be an undesirabl e person
not suitable to the nanagenent is for exanple a mlitant
trade union | eader who, according to the enployer, is any
how to be required to be sent out of service. Wen such
type of discharge orders are passed by way of victimsation
they would be sinpliciter discharge orders when not backed
up by relevant reasons. It cannot be said that such
sinmpliciter discharge orders are not covered by item*1
clause (‘a') of Schedule IV. Simlarly clause (‘b)) my
contenpl ate a di scharge order which is not passed in good
faith but in the col ourabl e exercise of enployer’s rights.
Thus, the enployer may have nerely a pretext to put an end
to the service of the enpl oyee who may not have m sconducted

hinmself at all. Therefore, there will be no-occasion to
have any departnmental inquiry agai nst himas no charge coul d
be framed regardi ng any m sconduct on his part. Still if

such an undesirabl e enployee is to be renoved from service
then even though the sinpliciter discharge order is passed
if it is shown that it is not in good faith but as a result
of mal afi de intention of the enployer, then such-a discharge
order can also attract the category of “unfair |abour
practice’ as enacted by the Legislature in itemnos. (‘a’)
and (‘b’). Simlar Legislature schene is discernible from
clause (c) of itemno. 1 which deals with an order of

di scharge or dismissal by falsely inplicating an enpl oyee in
a crimnal case on false evidence or on concreted evidence.
In such a situation discharge or dism ssal order may operate
as a penal order. Simlarly, clause (d) nmay cover cases

whi ch are orders of discharge or dism ssal by way of penalty
as well as sinpliciter discharge orders based on a patently
fal se reasons. Cause (e) referring to discharge or

di smissal may cover both the cases of dism ssal by way of
penalty on such grounds or di scharge by way of penalty on
such grounds and equally a discharge order sinplicitor on
account of false allegations of absence wi thout |eave. So
far as Clause (f) is concerned, the first part squarely
covers a case of disnmissal or discharge by way of penalty as
it deals with such orders passed after conducting donestic

i nqui ry about the alleged nisconduct of the enployee but in
utter disregard of the principles of natural justice but so
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far as the second part of clause (f) of itemno.1l is
concerned, if an enployee is dismssed with undue haste it
may be by way of penalty as in donestic inquiry apart from
followi ng the principles of natural justice, sufficient and
reasonabl e opportunity to defend may be denied to the
enpl oyee and with undue haste the di sm ssal order may be
passed. That would obviously be a penal order but so far as
di scharge order is concerned, it may al so be passed by way
of penalty with undue haste but the said part of clause (f)
may equal ly cover those di scharge orders which are
simpliciter discharge orders not by way of penalty but stil
bei ng passed wi th undue haste on the part of the enpl oyer
who nmay not be wishing to punish the enployee but wi shing to
say goodbye to the enpl oyee on the ground that he is
ot herwi se an unwanted person. Such di scharge orders passed
wi th undue haste may not necessarily be penal and still may
amount to ‘unfair |abour practice’ if they are passed with
undue haste. ~Cause (g) of itemno.1l obviously refers to
only discharge or dism ssal orders which are penal in nature
as they have a direct |linkage with m sconduct of the

enpl oyee.

The aforesaid resune of various clauses of item no.1

of Schedule I'V | eaves no room for doubt that when the
Legi sl ature used the words ‘discharge’ or “dismssal’ of the
enpl oyees under circunstances enunerated in clauses (a) to
(g) initemno.l of Schedule IV it contenpl ated di sm ssa
orders whi ch obviously are penal in nature but it also

cont enpl at ed di scharge orders which may either be penal or
non- penal in nature and still if any of the rel evant
clauses of itemno. 1 got attracted in connection w th such
di scharge orders they woul d nake the enployer, author of
such discharge orders answerable for the alleged ‘unfair

| abour practice’ pernmeating the passing of such sinpliciter
di scharge orders. To recapitulate, in the present case,
respondent’s conplaint is not that his discharge was by way
of penalty but his conplaint is that the discharge order in
his case was a result of victimsation and was not passed in
good faith but was passed on patently fal se reasons and was
a result of undue haste on the part of the

appel | ant - enpl oyer. \Whet her the said conplaint was
justified on nerits or not is a different matter but it can
not be said that such a conplaint regardi ng non-pena

di scharge order was dehors the scope and anbit of itemno.1
of Schedule IV of the Maharashtra Act. Before parting with
the di scussion on this aspect we may nention that | earned
counsel for the appellant also relied upon the other rule of
interpretation, nanely, rule of ejusdemgeneris. The said
rule of interpretation provides as follows :

"When particular words pertaining to a class, category

or genus are followed by general words, the general words
are construed as limted to things of the sane kind as those
specified. This rule which is known as the rule of ejusdem
generis reflects an attenpt "to reconcile inconpatibility
bet ween t he specific and general words in view of the other
rules of interpretation that all words in a statute are
given effect if possible, that a statute is to be construed
as a whole and that no words in a statute are presuned to be
superfl uous”.

It is difficult to appreciate how this principle of
interpretation can be invoked by |earned counsel for the
appel l ant in connection with itemno.1 of Schedule IV. The
word ‘discharge’ is a general word. It is followed by the
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word ‘dismssal’ which contenplates only one category of
cases or situations where penalty is inposed by the enpl oyer
on the workmen concerned. The rule of ejusdem generis would
have applied if the word ‘discharge’ represented a
particul ar species belonging to the genus reflected by the
general word ‘dismss’. This is a converse case where a
general word ‘discharge’ is followed by the word ‘dismss’
which is of a particular nature or pertains to a limted
class or category of penal situations. Cbviously,
therefore, neither of themis a genus and nor of themis a
speci es of the very sane genus. The word *discharge
connotes an entirely different category of orders conprising
of both sinpliciter discharge orders not by way of penalty
as well as discharge orders by way of penalty but not
i nvol ving extrenel y pernicious results flow ng from such
orders while the word ‘dismiss’ is purely an order of
penalty and that too of an extreme type. Consequently, the
aforesaid rul e of interpretation cannot be of any avail to
| ear ned seni or counsel for the appellant. On the contrary,
as seen by us earlier, the words ‘discharge’ and ‘dism ssal
as enployed by the Legislature in itemno.1 of Schedule IV
covered different types of situations and circunstances
under which they are passed. It is, therefore, not possible
to agree with the submssion of |earned senior counsel for
the appell ant that unless the respondent shows that he was
di scharged by way of penalty, he cannot invoke any of the
cl auses of itemmno.1l of Schedule I|V.

Before |eaving the discussion on this aspect, we nay
refer to a decision of this Court on which strong reliance
was pl aced by | earned counsel for the appellant. In the
deci sion of the Constitutional Bench of this Court in State
of Rajasthan & Anr. vs. Sripal Jain, (1964 (1) SCR 742),
this Court was concerned with the interpretation of Rule
244(2) of the Rajasthan Service Rules read with rule 31(vii)
(a) of the Rules. In the light of the said statutory schene
of these Rules, the Court nmade the follow ng pertinent
observations

"Held, that <conmpulsory retirement provided in r
31(vii)(a) is a compul sory retirenent _as a penalty and not
conpul sory retirenent of the other two kinds namely (1)
Conpul sory retirenent on attaining the age of superannuation
and (2) conpul sory retirenent under r.244(2), neither of

whi ch is a puni shnent."

It is difficult to appreciate how the said decision
rendered on the special schene considered by this Court in
that case can be of any assistance to | earned counsel in the
present case. The schene with which we are concerned
contraindi cates any such conclusion as tried to be pressed
in service by |learned counsel in support of his contention
that the word ‘discharge’ is used synonynously or

anal ogously by the Legislature along with the word
‘dismssal’. It is also well settled that the word
‘discharge’ nmay not only be by way of penalty. Discharge of
a probationer on unsuitability, as noted earlier, would not
be by way of penalty. Similarly, even in case of conpul sory
retirement as laid down by a catena of decisions of this
Court in the context of the relevant statutory rules, this
action nay not be penal. |In this connection, we nmay refer
to a decision of this Court in K Kandaswanmy vs. Union of
India & Anr., (JT 1995 (7) S.C. 80), wherein it has been
observed that "..Compul sory retirement does not anount to

di sm ssal or renoval from service within the meaning of
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Article 311 of the Constitution. It is neither punishnent
nor visits with loss of retiral benefits ; nor does it cast
stigna."

Consequently, it cannot be held that wherever the word
‘discharge’ is used in any statutory instrunent it nust
necessarily connote a penal discharge as tried to be
submitted by | earned counsel for the appellant. |In the case
of H gh Court of Judicature at Patna vs. Pandey Madan Mhan
Prasad Sinha & Ors. [(1997) 10 SCC 409], it has been held
by the Bench of this Court that if a probationer is

di scharged on the ground of unsuitability, the said order
can be challenged only on the ground that it is arbitrary or
punitive. If it is not punitive then such an order cannot
be challenged-at all. It is further observed that
principles of natural justice have no application in case of
term nation of services of a probationer during the period
of probation since he has no right to hold that post. In
such case, it is obvious that discharge of such a

probati oner-on the ground of unsuitability cannot be treated
to be a punitive discharge.

Once this ground is cleared, the arena of contest
bet ween the parties becomes well defined. It has to be
pl eaded and proved by the respondent-conpl ai nant that though
the order of termi nation or retrenchment was not passed by
way of penalty by the appellant, it attracted all or any of
the clauses (a), (b),(d) & (f) of itemno.1l of Schedule IV as
his conpl ai nt was based on these clauses only. In the |ight
of the evidence which is on record and on which there is no
di spute between the parties, it becomes clear that the
appel l ant wanted to switch over to the process of conposing
by utilising photo type-setting machine and in the process
the hand conposi ng depart ment engagi ng respondent and ot her
wor kmen had to be wound up. That naturally resulted in the
enpl oyees in the erstwhile hand conposi ng depart nent
becom ng excess and surplus. That is the reason why
i mpugned notice under Section 9-A of the |.D/ Act was
i ssued to the respondent and other worknen and ultinmately
resulted in the inmpugned retrenchnent order. It is
difficult to appreciate how such an action on the part of
the appellant can be treated to have been the result of
victimsation. The respondent was not being victinised for
any extraneous reason. On the contrary, it was based on a
genui ne factual reason. Hence clause (a) of itemno.1 of
Schedule IV is out of picture. Paraneters of the term
‘victimsation have been considered by a three Judge Bench
of this Court in the case of Colour-chemLimted vs. A L.
Al aspurkar & Ors. [1998 (1) Scal e 432], where one of us,
S. B. Mpj nudar J., speaking for the Bench in para 13 of the
report observed that the term‘victimsation is-a term of
conprehensive inport. Thus, if a person is nmade to suffer
by treatnment, it would amount to victimsation. On the
facts of the present case, therefore, it is not possible to
hol d that the inpugned discharge of the respondent was based
on non-germane or extraneous reasons or it was passed with a
view to nake the respondent suffer for no real reason

It is, therefore, not possible to agree wth the
reason of the Division Bench of the H gh Court in the

i mpugned judgnent that the action of the appellant was by
way of victimsation of the respondent. Itemno.1 clause
(a) of Schedule IV, therefore, does not apply to the facts
of the present case.
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On a parity of reasoning it has to be held that the
di scharge of the respondent from service cannot be said to
be not in good faith but in the col ourabl e exercise of
enpl oyer’s rights. 1t cannot be gainsaid that the appell ant
had good reason to di scharge the respondent who was rendered
surplus in hand conposi ng departnent because of the
i ntroduction of the machine in question. It is difficult to
impute any bad faith to the appellant as the appellant tried
its best to provide alternative job to the respondent at
Jal gaon but the said offer was not accepted by the
respondent and, on the contrary, the transfer order was got
declared illegal and an act of ‘unfair |abour practice’ in
proceedi ngs cul m nating before the Tribunal. dause (b) of
itemno.1l of Schedule |V, therefore, is also not attracted
on the facts of the present case. The third prank of
respondent’ s conpl aint pertains to the applicability of
clause (d) of itemmno.1 of Schedule IV. The said clause can
be attracted only if it is shown that the inpugned
term nation was for patently false reasons. It is difficult
to appreci ate how the Division Bench persuaded itself to
hol d that the said clause was attracted on the facts of the
present case. The appellant had a genui ne reason for
term nating the services of the respondent as hand
conposition department had become redundant on account
of the introduction of 'the machine in question. It is true,
as submitted by | earned counsel for the respondent, that the
i mpugned retrenchment order dated 22:6.1982 showed that the
managenent, as per notice under Section 9-A ‘had noted that
it may require to reduce 25 workmen from service for the
pur pose of introducing new technology. It is also true that
the new technol ogy was al ready introduced by the managenent
nonths prior to the day of the term nation order dated 22nd
June, 1982, to be precise fromJanuary, 1981 on an
experimental basis as subnitted by | earned counsel for the
appel  ant and on regul ar basis at |east from Novenber, 1981
Still it cannot be held that the proposed term nati on was
not based on real reason or was effected on patently false
reasons. |f no such machi ne was ever introduced and stil
such a ground was made out for passing the inmpugned order
then it could have been said that the inpugned termn nation
was passed on patently false reasons. The patently false

reason woul d be one which has no existence at all in fact
and is a nere pretext or an excuse. Such is not the
situation in the present case. It nay be that the reason

given may not be strictly accurate in the sense machine was
al ready introduced and was not likely to be introduced by
the tinme notice under Section 9-A was given followed by the
i mpugned term nation order. That may have effect of

non- conpl i ance of the provisions of Section 9-A. The said
notice, as we have seen earlier, on that score nay becone

i noperative or illegal. Still the reason for termnation
cannot be said to be patently false. W, therefore,

di sagree with the concl usion of the Division Bench of the
Hi gh Court in view of our aforesaid findings regarding
non-applicability of clauses (a), (b) & (d) of item1 of
Schedule V. On this conclusion, we woul d have been
required to dism ss the respondent’s conplaint but for the
fact that the fourth I eg of the respondent’s conpl ai nt

i nvoki ng cl ause (f) second part of itemno.1 cannot be said
to be non-existent or unjustified or uncalled for. As we
have al ready di scussed, order of discharge whether punitive
or non-punitive if found to be the result of undue haste on
the part of the enployer, the inevitable result will be that
the enpl oyer would be guilty of ‘unfair Iabour practice’ as
[ aid down by Schedule IV itemno.1 clause (f) second part.
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In the facts of the present case, the decision rendered by
the Division Bench of the High Court on this score cannot be
found fault with. It has to be recalled that the
proceedi ngs in connection with notice under Section 9-A were
pending in conciliation. Efforts were nade by the
Conciliation Oficer for seeing that the parties cone to an
am cabl e settlenent. O course, those efforts failed and on
22nd June, 1982 by 4.35 p.m the Conciliation Oficer
orally declared that the conciliation had failed and
investigation was at an end. However, as seen earlier, that
was not the end of the matter. The Conciliation Oficer did
not becone functus officio on that day. As per Section 12
sub-section (4) of the |I.D. Act thereafter he had to give a
full report setting forth the steps taken by himfor
ascertaining the facts and circunmstances relating to the

di spute and for bringing about a settlenent thereof,
together with a full statenment of such facts and

ci rcunmst ances, and the reasons on account of which, in

his opinion, a settlenent could not be arrived at. That

obvi ousl ywoul d have taken a few days, if not nore, before
such report coul d have been prepared by the Conciliation
Oficer. 1t is, therefore, difficult to appreciate how the
appel lant in hot hurry and within alnost half an hour from
the close of investigation on the very same day by 5 O cl ock
in the evening could pass the inpugned term nation order
agai nst the respondent. It has to be appreciated that in
the report which was to follow, the Conciliation Oficer was
required to highlight the nature of the dispute between the
parties in the light of the notice under Section 9-A given
by the appellant to the respondent union. It .is easy to
visualise that even in such afailure report the conciliator
coul d have given his prima-facie opinion regarding the
nature of the dispute and the reasonabl eness thereof. It is
also to be kept in mnd that once such report reaches the
State Governnent, in the light of the report if the State
CGovernnent finds that the dispute is a genuine dispute which
requires adjudication, it nay nake an order of reference or
if, on the other hand, the State Government finds fromthe
report that the dispute is frivolous it may not neke a
reference but that stage could reach only after the report
is received and scrutinised by the State Governnment. Under
these circunstances, for passing the inmpugned retrenchnent
order within half an hour of the close of investigation by
the Conciliation Oficer, the appellant coul d not have
presuned that the report would necessarily indicatetota
frivol ousness of the dispute and that woul d not persuade the
State to make a reference of the dispute for adjudication by
a conpetent Court. Wthout waiting to see as to what wl|
be the nature of the report and the contents, the appell ant
tried to help itself and in undue hurry passed the i npugned
order. The result was that by one stroke the appell ant
pre-enpted the report of the conciliator on the one hand and
on the other hand even the future objective action of the
State CGovernnent on such a report. It is also inmportant to
note that on the report of the conciliator, the State
CGovernment coul d have thought it fit to refer the dispute
for adjudication and in the present case on the basis of the
said report, reference was in fact nade by the State
CGovernment regarding the legality of the schenme of
rationalisation resulting in the 1likelihood of
retrenchnent of the worknen concerned. The said reference
becane i nfructuous only because the appellant, in the

meanti me, invoked jurisdiction of the Labour Court under
Section 28 of the Maharashtra Act. That resulted in the
applicability of Section 59 of the Maharashtra Act which
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| ays down as under : "If any proceeding in respect of any
matter falling within the purview of this Act is instituted
under this Act, then no proceeding shall at any tinme be
entertained by any authority in respect of that matter under
the Central Act or, as the case may be, the Bombay Act; and
if any proceeding in respect of any matter within the

purview of this Act is instituted under the Central Act, or

as the case nmay be, the Bonbay Act, then no proceedi ng shal
at any tine be entertained by the Industrial or Labour Court
under this Act."

It is because of the aforesaid provision of Section 59
of the Maharashtra Act that the referred di spute under
Section 10 of the I.D. ~ Act got disposed of. However, the
fact remains that on the failure report submtted by the
Conciliation Oficer the appropriate Governnent had thought
it fit to prinma facie hold that the dispute was a real one
whi ch required adjudi cation by the conpetent Court under the
I.D. Act. It is also necessary to note that in such
ref erences received by the conpetent Court under the |.D.
Act in appropriate cases, the Court to which such references
are nmade has anple jurisdiction to pass interimorders and
if the Court had found that the inpugned retrenchment order
was required to be stayed even though it had been passed
after conciliation proceedi ngs were over and when there was
no prohibitory order from any authority such retrenchnent
order could have been stayed. Further inplenentation of the
i mpugned change coul d have been stayed vi de The Managenent
Hotel Inperial, New Delhi and others vs. Hotel Wrkers
Uni on (AIR 1959 SC 1342) and The Hi nd Cycles Ltd. and
anot her- vs. ~The Wrknmen (AR 1974 SC 588).

It is also to be noted thatin the facts of the
present case, as already held by us on point no.1, the
conciliation proceedings had not tern nated when the
i mpugned order was passed. The result was that Section
33(1) got violated and the appellant becane |iable to be
puni shed as per Section 31(1) of the I.D. Act incurring a
penalty for being convicted of an offence punishable with
i mprisonnent for a termwhich may extend to 6 months or with
fine or with both. Thus the inmpugned order cannot, but be
hel d to have been passed with undue haste.  The intention
behi nd passing such a hurried order was obvi ously to cut
across and pre-enpt the subm ssion of failure report by the
conciliator on the one hand and its consideration by the
State on the other and even for avoiding the future
possibility of a reference under the I.D. Act and also the
future possibility of the Court’s intervention by way of
interimrelief against such order. But to crown it all by
such undue hurry the appellant nade itself |iable 'to be
puni shed and incurred a crimnal liability for the same.
Al'l these consequences unequivocally project only one
pi cture that the inpugned order was passed in a great hurry
and wi th undue haste. This conclusion is inevitable on the
aforesaid facts which have remained well established onthe
record of the present case. Consequently, agreeing with the
vi ew of the Division Bench in the inpugned judgnent it nust
be held that the respondent’s conplaint was well sustained
at least under clause (f) second part of item 1 of Schedul e
IV and as the inmpugned order was passed with undue haste the
inevitable result is that by the said act the appellant is
liable to be treated as guilty of ‘unfair |abour practice’

W rmay also nmention in this connection one another
facet of this question. As the Conciliation Oficer, after
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hearing the parties, had declared that investigation was
over and settlenent had not taken place, at |east a few days
were available after 22nd June, 1982 to the appellant for
novi ng the Conciliation Oficer to give the appell ant
perm ssion to retrench the respondent. It is not possible
to agree with the finding of the Labour Court that the
Conciliation O ficer could not have entertained such a
request. He had not even drafted his report, much |ess
submitted the same to the State Governnent at least within a
few days after 22nd June, 1982. The very fact that the
report reached the State Governnent on 13th August, 1982
shows that the conciliator would have despatched the sane at
| east a coupl e of days after 22nd June, 1982, having
conplied with all the statutory requirenments under Section
12(6) for preparation of such a report. Even on the next
day of 22nd June, 1982 such a request could have been nade
by the appellant and the conciliator would not have felt any
inhibition in recalling both the parties and hearing them on
such-a request on the part of the appellant to give
perm ssion to it to pass the impugned term nation order as
the conciliation had failed. Even by passing such a legally
perm ssi ble and factuall'y feasible course, and wi thout
wai ting even for nore than half an hour the inpugned order
was passed. It i's easy to visualise that it was possible
that if such a request was nmade by the appellant it could
have been granted or /it could have been rejected. |If such a
request was rejected by the conciliator then, of course, the
i mpugned order could not have seen the |ight of the day and
if thereafter the State Governnment had nade the reference
after reading the failure report, then the existing position
regardi ng service condition of the respondent could have
been continued by the reference Court pending the
adj udi cation of such a dispute. The appellant with a view
to avoid all these unconfortable situations indulged in self
hel p and passed the inpugned order on the very evening of
22nd June, 1982. This is an additional facet of the
del i berate undue haste resorted to by the appellant for
short circuiting all possible inconvenient situations and to
present the respondent with a fait acconpli and also to
pl acate the Conciliation Oficer on the one hand and the
State Governnent on the other and ultimately the reference
Court also. Consequently it nust be held that the inpugned
order was clearly a result of undue haste and, obviously
amounted to ‘unfair |abour practice’ on the part of the
appel l ant as per Schedule IV item 1l clause (f) second part.
Consequently, this point for determination is hel d against
the appellant and in favour of the respondent only to the
extent of applicability of the aforesaid provision

Poi nt  No. 5: So far as this point is concerned, we

have al ready noted that the Labour Court itself “has found
that notice under Section 9-A was a bel ated one and shoul d
have been given at |east by November, 1981 when the nmachi ne
in question became fully operative resulting in displacenent
of workers in hand conposing departnent. Still by curious
reasoning, it has been held that there was nothing wong
with the notice though given belatedly and that the
termination order was also not offending Section 33(1) of
the Act. These findings show patent errors of |law and could
not be sustained. The Industrial Court, on the other hand,
cane to an equally erroneous finding on the applicability of
item 10 of Schedule IV of the |I.D. Act when it held that
the said itemwould apply not at the tine when the
rational i sation schene was introduced, but at the tine when
the enpl oyer desired or decided to term nate the services of
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the enpl oyees. This reasoning of the Industrial Court is
contrary to the very schene of item 10 of Schedule IV of
I.D. Act and totally ignores the term‘likely to lead to
retrenchnent’ as found in the said item The reasoning of
the Industrial Court alnmpbst anpbunts to rewiting the said
phrase as "decide to retrench the worknmen". These patent
errors of law commtted by the Labour Court and the
Industrial Court were totally bypassed by the | earned Single
Judge while he dismissed the Wit Petition. These patent
errors of law, therefore, were rightly set aside by the

Di vi sion Bench of the High Court in the Letters Patent
Appeal . It could not, therefore, be said that the inpugned
judgrment had tried tointerfere with the pure findings of
the fact reached by the authorities bel ow on evidence

agai nst the respondent. It was perfectly open to the
Appellate Court in-the hierarchy of proceedings to
interfere with such patent-errors of law and to correct
them otherw se it could have been said that it had failed
to discharge its duty and that woul d have al so anbunted to
failure to exercise jurisdiction onits part. The aforesaid
poi nt-is, therefore, answered in-affirmative against the
appel l ant and in favour of the respondent by hol di ng that
the Appellate Court had corrected patent errors of |aw and
had not interfered with the pure findings of the facts not
connected with the /rel evant questions of [aw with which they
were intertw ned.

Point No.6:  Nowis the tine for us to take stock of

the situationin view of our aforesaid findings on the

rel evant points for determ nation. The final order passed
by the Hi gh Court in the inpugned judgnent has to be

sustai ned. However, one aspect of the matter cannot be | ost
sight of while closing the present chapter. The
respondent’s services were term nated on22nd June, 1982 and
that the termination is found to be anpbunting to ‘unfair

| abour practice’ as per the provisions of Section 30 of the
Maharashtra Act. On this conclusion, the appellant has to
be asked to withdraw such ‘unfair |abour practice’, neaning
t hereby, the inpugned order has to be set aside and,
thereafter, affirmative action including reinstatenment of
the enpl oyee with or wi thout back-wages coul d be ordered by
the Labour Court in these proceedi ngs. However, as the Hi gh
Court has noted that reinstatenent is out of question as
respondent has reached the age of superannuation, in-the
meantinme, with effect from3.5.1995, therefore, at the

hi ghest the respondent is entitled to back-wages for 13
years with gratuity and other retirement benefits. That is
precisely what is ordered by the Hi gh Court in the inpugned
j udgenent. However, |earned counsel for the appellant is

ri ght when he contends that even before the conciliator the
respondent’s union on behalf of its nenbers including the
present respondent who were all facing retrenchnent
suggested that they were prepared to accept conpensation @4
nont hs wages per every conpleted year of service with a view
to settle the dispute. This suggestion on behalf of the

wor knmen by their union is noted by the conciliation officer
in his report which reached the State CGovernnent on 13th
August, 1982. It may be seen that by that tine the inpugned
retrenchnment order was only two months old as it was passed

on 22nd June, 1982. It is also noted by the conciliation
of ficer that this proposal did not find favour with the
managenent. |If it had been accepted by the nanagenent at

that time the respondent-workman woul d have been sati sfied
by way of conpensation amounting to only one third of the
back- wages for each year of service. It is, of course,
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true that years rolled by thereafter and the conpronise did
not go through. It is also true that the value of noney in
1982 was much higher than what it is today. It is also true
that the respondent has been denied not only back-wages but
al so interest on the said amunt which woul d have been
avail able to himyears back. However, one aspect of the
matter cannot be |lost sight of. There is nothing on record
to show that the respondent was gainfully enployed or was
not enployed in any alternative avocation during all these
years. It is, of course, true that it was for the appell ant
to point out as to how grant of back-wages shoul d be reduced
on account of the gainful enploynment of the respondent, in
the neantinme. Such an effort was not nade by the appellant.
However, still one fact which stares in the face of the
respondent is well established that the appellant has tried
his best to accommpdate the respondent in alternative
enpl oyment at Jal gaon where hand conposi ng departnent was
wor ki ng. If the respondent accepted the said offer he would
have earned his full wages all throughout till retirement.
Thus . i'n a way the respondent al so was responsible for the
unfortunate situation i n-which he found hinmself during al
these years. It is alsoto be noted that the conpl aint
filed as early as on 25th June, 1982 renai ned dism ssed in
the hierarchy of proceedings fromthe Labour Court onwards
up to the | earned Single Judge's decision.in the H gh Court
and it is only in the Letters Patent Appeal that he
ultimately succeeded. Considering all these aspects, in our
view, interest of the justice will be served if, while
confirmng the final order of the H gh Court inpugned in
this appeal, a nodification i's made regardi ng back-wages
payable to the respondent. This is required also in view of
the further fact that we disagree with the conclusion of the
Di vi sion Bench of the Hi gh Court-that the appellant was
guilty of ‘unfair |abour practice’ under item Nos.1(a), (b)
and (d) of Schedule |V of the Maharashtra Act and the
deci sion of the Hi gh Court is being confirmed regarding
‘unfair |abour practice’ of the appellant only under item
1(f) second part of Schedule IV of the said Act. Wile
consi dering the grant of appropriate back-wages, we deemit
fit to adopt the sane yardstick which was suggested by the
respondent -wor kman’s union for all its nenbers including the
respondent that one third of back wages for each conpleted
year of service would be acceptable to them W,
accordingly, deemit fit to nodify the final order of the
Hi gh Court to the followi ng extent : The appeal of the
respondent before the High Court will be treated to be
al  owed by hol ding that the appell ant nanagement had
indulged in “unfair |abour practice’ only under item 1(f)
second part of Schedule IV of the Maharashtra Act with the
consequential direction that the appellant was not to
i ndul ge into and shall desist fromindul ging into such
unfair |abour practice.

The second nodification in the inmpugned judgment - of
the High Court will be to the extent that the appellant
shal |l pay to the respondent-workman 1/3rd (i.e. 33%
approx.) of back-wages with all other consequential benefits
from22nd June, 1982 till the date of his superannuation
i.e. 3rd May, 1995. The said amount shall be paid by the
appel l ant to the respondent within a period of 3 nmonths from
the date of this judgnent and in case of failure to pay the
said anpbunt within that tinme the appellant shall be liable
to pay the said amobunt with running interest of 12%on the
expiry of 3 months fromtoday till the date of actua
paynment. Subject to the aforesaid nodifications in the
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judgrment and final order of the H gh Court inpugned in this
appeal , the appeal stands di sm ssed.

In the facts and circunmstances of the case, there wll
be no order as to costs.




