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Specific Relief Act (1 of 1877) repealed by Specific Relief
Act (47 of 1963)--Application for rescission of contract and
decree in 1967 wunder s. 35 of ~ 1877 Act--Wien dight to
resci ssion can be said to have accrued under - s. 6 of Genera
Cl auses Act, 1897.

Specific Relief Act (47 of 1963) s. 28-Scope of.

Power of Court to order rescission under the law relating
to specific relief--No tine fixed in decree for specific
performance -Effect of-Order of rescission by Court--Nature
of .

Decree for specific performance--1f could be executed by
def endant as noney decree.

HEADNOTE:

The appel | ant was the owner of 100% shares in Conpany ' A By
an agreenent dated Cctober 30, 1956, between the appellant
and the respondent, the respondent purchased 49% of the
shares with an option to purchase the balance of 51 %
shares. The respondent exercised his option but as the
shares were not transferred to himhe filed a | suit. The
suit was decreed and the decree for specific performance
provided that the 51 % shares should be delivered to the
respondent agai nst paynment by himto the appellant “of their
val ue; and an injunction was al so granted Restraining the
appel | ant from voting except in accordance wth t he
instructions of the respondent. Except as regards the
injunction, the trail court, however, stayed execution of
the decree and the stay was continued by the appellate court
till the appeal was dismissed in 1965.

The appellant filed an application in 1965 praying that the
respondent may be directed to pay the consideration anpunt
wi t hin such time as the Court may direct, but the
application was di sm ssed.

Meanwhil e, there were certain orders of attachnent of the
decree, whose effect was that the respondent was prohibited
and restrained fromalienating, transferring or charging his
right, title and interest in the decree or from obtaining
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satisfaction thereof. Further, in February 1965, a conpany
"B’ which bad obtained a decree agai nst a hol di ng conpany of
the appel l ant, applied for execution and got the 51% shares
of the appellant attached. The executing court ordered that
those shares should be produced for delivery to t he
respondent agai nst paynent of the consideration nmentioned in
the specific performance decree.
The ' A" Conpany also instituted a suit agai nst the appell ant
in respect of paynent nade by 'A to the Incone-tax
authorities on behalf of the appellant and prayed for
possessi on and sale of the 51% shares in the

691

exercise of their lien on those shares. A receiver was
appointed in respect of those shares and the Court directed
that the Receiver would be at liberty deliver the 51% shares
to the respondent on paynent of the consideration. Thi s
order was conmmuni cated by the appellant to the respondent on
January, 11, 1967, and even before that date the appell ant
wote two letters to the respondent asking himto be ready
with the anpbunt to be paid by himand to take delivery of
the shares. Those letters were refused by the respondent
and in reply to the letter dated, January 11, 1967, the
respondent raised the objection that the appellant was not
in a position to give delivery of the shares and that the
order of the Court was not binding on himbecause he was not
a party to the suit /in which that order was passed. By a
letter dated February 11, 1967, addressed to the respondent,
the appellant stated that the respondent had forfeited his
right to purchase the 51% shares under the specific
performance decree as he had failed to fulfil his obligation
in pursuance of the notice of the appellant dated January
11, 1967. Thereafter, in March 1967, the. appellant filed
an application for rescission of the agreenent of 'sale of
1956 as also the decree for specific performance 'of the
agr eenent .
The trial court held that the respondent was not keen on
payi ng the purchase noney and get ‘the transfer of 51% shares
for the reason that the injunction granted by the / Court
restraining the appellant fromvoting except ~under the
i nstructions of the respondent nade the respondent virtually
the owner of the 100% shares in A company, wth ful
control, that therefore, the respondent had commtted breach
of the contract which he was directed specifically to
perform that he created a situation which had nade it
i mpossible for himto performhis part of ~the ~obligation
and hence the decree for specific performance nust be
resci nded. The trail court appointed the Receiver in the
suit by the ' A" conpany against the appellant as Receiver of
the 51% shares and directed the respondent to pay the
consi deration noney to the Receiver within a fortnight from
the date of the order and directed the Receiver to hand over
the shares to the respondent; and that, in default of such
payment within the time specified the contract and the
decree would stand rescinded, and that the appellant would
be absol ved fromall obligations thereunder
The appel |l ate court however held that the application filed
by the appellant for the rescission of the contract and
decree was not maintain, able under the Specific Relief Act
of 1877 or of 1963.
Al owi ng the appeal to this Court,

HELD: (1) The Specific Relief Act, 1877 was repealed by the
Specific Relief Act of 1963 and the appellant had no accrued
right on the date of the repeal to file the application
under s. 35 of the 1877Act read with s. 6 of the Genera
Cl auses Act, 1897. [700G H
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The right to rescind the decree under s. 35 can arise only
if the purchaser makes default in paying the purchase nopney
ordered to be paid under the decree. But before the |apse
of reasonable time fromthe date of the decree the appellant
could have no right to have the decree rescinded on the
ground of default. Such a default had not occurred when the
Specific Relief Act, 1877, was repealed as a reasonable tine
for the performance of the obligation under the decree had
not elapsed from the date of the decree. There was no
default till 1965 in the Present case, as the execution of
the decree was stayed by orders of the trial court and the
appel l ate court. [700D Q).

692

(2) Since s. 28 of the Specific Relief Act, 1963, provides
only for an application for rescission, of a decree for
specific performance for sale or |ease of inmovable property
no application to rescind a decree for specific performance
of an agreenent to-sell novables would |ie wunder that
section. [70 -A-B]

(3) But the Specific Relief Act, 1963, is not an exhaustive
enactnment,  and under the law relating to specific relief a
Court which passes a decree for specific performance retains
control ever the decree even after the decree had been
passed. Therefore, the Court, in the present case, ’'re-
tained control over the natter despite the decree and it was
open to the Court, when it was alleged that the party noved
agai nst had positively refused to conplete, the contract, to
entertain the application and order rescission of the decree
if the allegation was proved. [701B-C, 703B-(C

Randas Khatau & Co. v. Atlas Mlls Co. Led.:, AIl.R 1931
Bonbay 151; Rahmath Unnissa Begumv. Shinpbga Co-operative
Bank Ltd., A l.R 1951 Mysore 59; FirmKishore Chand Shiva
Charan Lal v. Budaun Electric Supply Co., A l.R 1944 Al.
66, 77; Mohommadali Sahib v. Abdul- Khadir Saheb, (1930) 59
ML.J. 351; Pearisundari Dassee v. Hari Charan Mazundar
Chowdhry, I1.L.R 15 Cal. 211; Soneshwar Dyal v. Wdow of
Lal pan shah, A Il.R 1958 All. 488, Anandilal poddar .
Gunendra, A l.R 1966, Cal. 107 and Tribeni Tewary V.
Ranratan Naina, A l.R 1959 Patna 460, referred to.

(4) The respondent had, by his conduct and | etter evinced an
i ntention not to perform his part of the contract.
Therefore, the fact that no time had been fixed in - the
decree would not preclude the Court from adjudging the
contract as rescinded. [706 E-H

(a) If a contract does not specify tinme for-performance the
law will inply under s. 46 of the Contract ~Act that the
parties intended that the obligation under the contract
should he perforned within a reasonable tine ‘depending on
the circunmstances of the case. The Contract between the
parties was not extinguished by the passing of the specific
performance decree and as the contract subsisted despite the
decree, and as the’' decree did not abrogate or nodify any
of the express or inplied ternms of the contract it nust be
presuned that the parties to the contract were under the
obligation to conplete it within a reasonable tinme. [7G3E-H]
(b) The respondent, by exercising his option to purchase the
51% shares becane entitled to obtain a conveyance of the
share fromthe appellant on paynent of the purchase nopney.
There was no provision in the agreement as to when
thereafter the appel  ant should convey the shares.
Therefore, it was open to either party to make tine
essential by intimting the other party, after a reasonable
period, about it after expressing its or his readiness and
willingness to. performits or his obligation wunder the
contract. The liberty was not taken, away because a decree
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had been passed for specific performance of the contract
without fixing the tine for its performance. [7Q8H, 704A-C
oservations in Fry on Specific Performance 6th edn. p. 546
and Hal sbury’s Laws of England 3rd edition vol. 36, 351 to
352, expl ai ned.

(5) As the receiver had the shares in his possession, and as
there was an order of the Court directing himto deliver
possession 'of the shares on paynent of the purchase noney,
intimation regardi ng which was given by the appellant to the
respondent, there is no substance in the objection that the
appellant was not in a position to deliver the shares.,
[ 7T05F- @

693

(6) Wen. the Court adjudges rescission of a contract or a
decree it is only concerned with the question whether, the
person rescinding it was-justified in doing so. In the
present case when the appellant came to the Court with its
application for rescission there was already a rescission of
the contract and the decree by its letter dated February 11
1967. I't ~only wanted a declaration by adjudgnent by the
Court that it was justified in doing so. The Court did not
create any right which the parties did not possess when it
made a declaration that the contract had been validly
rescinded. Merely because it is necessary for the Court to
pass such an order it does not followthat it is the Court

that rescinds the contract. It is only deciding upon the
validity of the rescission already nmade by the party. [706A-
El

Therefore, the respondent could not conmplain that, because
the appellant obtain a stay of the order passed by the tria

court giving the respondent a fortnight’'s tineto pay the
purchase noney the appellant prevented him from paying the
purchase noney, and resist the prayer for rescission. [706A-
Bl

Abram Steanshi p Conpany Ltd. v. Westville Shipping Conpany
Ltd. L.R [1923] A C 781, referred to.

(7) There is no substance in  the contention  of the
respondent that the appellant was not in a position to give
a good title to the shares because 'A conpany  clained a
l[ien in respect of the shares. [707C D

(8) It could not be contended that  the renmedy of the
appel  ant was to execute the decree for specific performance
as a decree for noney. [709B-C]

A decree for specific performance is a decree in favour  of
both the plaintiff and defendant in the suit, but it ~could
be executed only in the manner prescribed by 0.31, "r. 32,
C.P.C. The appellant could not have executed the decree
agai nst the respondent as a nmoney decree and realised the
purchase noney from him Therefore, if the  respondent
refused to pay the purchase noney there was nothing /which
prevented the appellant from applying for rescission of the
decree. [707E-H, 708G H, 709]

Her amba Chandra Maitra v. Jyotish Chandra Sinha, A l.R. 1932
Cal. 579 and Bai Karimabi bi v. Abderahman Sayad Banu, A |.R

1923 Bom 26, referred to.

(9) The only question with which the Court was concerned was
whet her the respondent had di sabl ed hinmself from performng
his part of the obligation under the decree. The fact that
attachments of the decree by creditors prevented him from
performng his part of the obligation under the decree or
obtain satisfaction thereof would not himany the less a
defaulter so far as performance of his part of t he
obl i gation under the decree is concerned. [709E-(Q

(10) There is no substance in the contention that the
attachrent, by B-conpany of the 51% shares made it
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i npossible for, the appellant to deliver the shares to the
respondent as the attachnent order directed that the 51%
shares should be produced for delivery to the respondent
agai nst paynent of the consideration nentioned in the
speci fic Performance decree. [709G H|

JUDGVENT:

ClVIL APPELLATE JU USDI CTION: Civil Appeal No. 488 of 1971
--1031 Sup.Cl /72

694

Appeal from the judgnment and, decree dated Septenber 14,
1970 of the Calcutta Hi gh Court in Appeal No. 148 of 1969.

S. Y. Gupte, S. B. Mukherjee, B. N. Garg, K K Jain,

D. N. Sinha, Lina Seth, M- M N Ponbra and H K. Puri,
for the appell ant.

R C.. Dev, Somath Chatterjee, M Bose, S. Swarup and P
C. Bhartari, for respondent No. 1.

A. K. Sen, Shanker Chosh, D. N Qupta, N Khaitan, Krishna
Sen and B. P. Singh, for respondent No. 4.

S. S. Khanduja, Pronod Swarup-and Lalita Kohli, for respon-
dents Nos. 7 and 8.

CGobi nd Das and B. D. Sharma, for respondent No. 1.

The Judgrment of the Court was delivered by

Mathew, J.- This is an appeal with certificate- from a
judgrment of a Division Bench of the Calcutta H gh Court,
setting aside the ‘order of a single judge of the Court
al | owi ng an application filed by the appel | ant for
resci ssion of an agreenent for sale dated Cctober 30, 1956,
as also the decree dated February 25, 1964, for  specific
performance of the agreenent and for other alternative
reliefs specified in the application

Hungerford I nvestrment Trust Limited, (in‘voluntary |[|iquida-
tion) hereinafter called ’'Hungerford was the owner of 100
pet cent shares in Turner Mrrison & Co., hereinafter called
"Turner Morrison. John CGeoffrey Turner and Ni gel /Frederic
Turner, both since deceased, were the owners of the 100 per
cent shares of Hungerford. The entire share ~-capital of
Turner Morrison consisted of 4,500 fully paid up ~ordinary
shares of Rs. 1, 000/each

By exchange of letters it was agreed that Haridas Mindhra,
her ei nafter call ed " Mundhr a’ woul d pur chase from
"Hungerford, 49 per cent shares of Turner Morrison. The
agreenment al so provided for an option to Mundhrato purchase
from Hungerford, the balance of 51 per cent shares of Turner
Morrison wthin 5 years. A formal agreenent dated COctober
30, 1956, was 'executed between Hungerford, John Geoffrey
Turner and N gel Frederic Turner on the one  hand, and
British India Corporation and Haridas Mundhra on the ot her
embodying the terns of the agreenent. Pursuant ~-to this
agreement, 49 per cent of the shares in Turner Mrrison was
sold and transferred to Mundhra and his nonminee British
I ndia Corporation. Thereafter, Mundhra exercised his option
to purchase, the 51 per cent shares. But the

695

shares were not sold or transferred to him So, on Apri
19, 1961, Mundhra filed a suit. against Hungerford, Turner
Morri son and others for specific performance of t he
agreement to sell the 51 per cent shares (Suit No. 600 of

1961) . As Mundhra did not want to proceed against Turner
Morrison, the suit was disnissed as agai nst that conmpany and
a decree was passed on February 25, 1964. The decree

provided that the agreement relating to the sale of 51 per
cent ordinary shares of Turner Mrrison ought to be
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specifically perfornmed and directed Hungerford to deliver to
Mundhra, the 51 per cent shares against paynent of the
consideration of Rs. 86,60,000/-. An injunction was also
granted restraining Hungerford and the ot her defendants in
t he suit from voting except in accordance wth t he
instruction of Mndhra and restraining Hungerford from

selling the shares to any person other than Muindhra. The
decree, except as regards the injunction, was stayed by the
trial judge, on the application of the appellant, for 3
weeks.

Hungerford, along wth sone other defendants, filed an
appeal fromthe decree on March 18, 1964 (Appeal No. 69 of
1964) and obtai ned a stay of execution of the decree except

in so far as it relatedto the injunction, wuntil the
di sposal of the appeal.  The appeal was dism ssed on August
26, 1964, for the reason that it was wthdrawn by the
appel lant, |eaving Mundhra free to performhis part of the

obl i gation underthe decree.

By a Master’s summons dated August 30, 1965, Hungerford made
an application praying that Mundhra may be directed to
i mpl enent - _the decree by paying Rs. 86,60,000/, the wunpaid
purchase noney, within such tine as the Court rmay direct,
that Hungerford be directed to execute proper transfer deeds
in respect of the 5 1 per cent shares within such tinme as
the Court may direct; and that in default of paynment of Rs.
86, 60, 000/- by Mundhra within the period to be fixed, the
Court nmay order the rescission of the agreenent and the
decr ee. The application was dism ssed on Septenber 28,
1965, by Justice Ray, holding that the application was one
for execution of the decree in Suit No. 600 of 1961 and nust
be in a tabular formand "that any inposition of time Ilimt
Wuld be to engraft something on the decree which does not
exist in the decree’. Hungerford  preferred an ' appea

agai nst the said order (Appeal No. 286 of 1965). The appea

was dism ssed on August 8, 1966. The application of
Hungerford for |leave to appeal to this Court was also
di sm ssed on Novenber 25, 1968.

Bef ore the di smissal of appeal No. 69 of 1964 filed against
the decree for specific performance in suit No. 600 of 1961

the Certificate Oficer, 24 Parganas had -attached that
decree, as Mundhra failed to satisfy six certificates then
pendi ng agai nst him

696

In pursuance to a Menmorandumissued by the Certificate
Oficer.Ray, J. nmade an order dated March 2, 1964, staying
the execution of the decree until cancellation of the notice
by the Certificate Oficer or until the Certificate Oficer
or the debtor applied for execution of the ‘decree. The
decree in suit No. 600 of 1961 was also attached in
execution of three other decrees, nanely the decree obtained
by Chanparan Sugar Co. Ltd. and B British India Corporation
Ltd. in suit No. 179 of 1960 of the Court of Civil  Judge,
Kanpur and those obtained by Kanpur Sugar Wbrks Ltd. and
British India Corporation Ltd. in suit No. 178 of 1960 in
the Court of Second Civil Judge, Kanpur and the Life
I nsurance Corporation of India in special. appeal No. 299 of
1961 of the High Court of Allahabad. The effect of these
orders of -attachment was that the decree-holder Mindhra

was prohibited and restrained fromalienating, transferring
or charging his right, title and interest in the decree in
suit No. 600 of 1961 or from obtaining satisfaction thereof.
In February, 1965, Bank Hoffman A. G obtained a decree D
from Queen’s Bench Division, London, for pound 657,345-17-
9d.with interest at 41 per cent per annumfromthe date of
decree against Romani go Holdings S.A H, a holding conpany
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of Hungerford and al so agai nst Hungerford. Bank Hof f man
executed the decree in the Court of District Judge, Delhi,
and got the 51 per cent shares of Hungerford attached. The

District Judge ordered the attachnent and directed that the
51 per cent shares be produced in the H gh Court of Calcutta
for delivery to Muindhra against paynent of consideration
nmentioned in the specific performance decree.

Hungerford was in control of Turner Morrison upto February
25, 1964, when the injunction in regard to voting rights was
gr ant ed. It had kept scripts of 707 shares out of 2,295
shares in the office of Turner Mrrison. Wen Mundhra got
control of Turner Mrrison, these scripts went under his
control and power. The Liquidators of Hungerford wote on
Decenmber 12, 1964, to Turner Morrison to deliver the scripts
of 707 shares to Ms Sanderson and Margon, solicitors of

Hunger f or d. The request for delivery of 707 shares was
repeated by Sanderson and Margon on Decenber 22, 1964.
Turner Morrison wotea letter on January |I, 1965 to KN
Srivastava, Incone Tax Officer, if the 707 shares’ scripts

could be delivered to Hungerford.and if the Incone Tax
O ficer had any objection to such delivery. On January 13,
1965, Turner Morrison's solicitors wote to Ms. Sanderson

and Morgan that 707 shares, had become the property of
Mundhra and, for the first tinme, also clained: that there
was a lien on the shares. On January 18, 1956 K. N

Srivastava, the Income Tax.

697
Oficer, wote a letter raising objection to the delivery of

707 .shares to Hungerford although the | ncome Tax

Department had no cl aimon these shares.

Turner Morrison instituted a suit agai nst Hungerford (Suit
No. 2005 of 1965) in the Calcutta Hi gh Court claining Rs.,
79,70,802 as principal and Rs. 47,96,250.16 as interest, in
respect of paynment nmade by Turner Mrrison to Income Tax
authorities on behalf of Hungerford under section 23(a) of
the Indian Income Tax Act, 1922. A claimwas also made in
the suit for possession and sale of the 2,295 shares in the
exercise of their lien on those shares under Article 22 of
the Articles of Association of the Conpany. Mindhra was not
a party to the suit. Turner Mrrison mnade an ex-parte
application in the suit on July 8, 1966, for appointment of
a receiver in respect of the 2,295 shares. M. K B. Bose
was appointed receiver, and he took possession of 1,588
shares from the First National City Bank. and 707 shares
from the Police. On July 13, 1966, Sen J. passed an - order
confirmng the order of appointnent of the receiver and

directing that the receiver will be at liberty to deliver
the 51 per cent of shares to Mundhra on paynent of . Rs.
86, 60,000/- in performance of his part of the  obligation

under the decree, if so required by the Court hearing appea
No. 286 of 1965. The order also provided that if - Mundhra
takes the shares on payment of the price directed to be paid
by the decree, or in direction of the Court of appeal, the
lien if any, as clainmed by Turner Morrison will shift on to
the noney which the receiver would get from Muindhra.

Turner Morrison preferred an appeal against the order and
applied for stay of the order. The stay was refused but the
appeal was partly allowed on Septenber 2, 1968, by setting
aside the direction given to the receiver to tender the

shares to Mindhra as also the direction that the lien of
Turner Morrison would shift to the purchase noney to be paid
by Mundhr a.

On March 21, 1967, the application fromwhich the present
appeal arises, was made by Hungerford (the appellant hero,-)
be fore the High Court. The prayers in the application
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wer e inartistically worded. It was prayed that the
agreenment dated October 30, 1956, and the decree dated
February 25, 1964, passed in suit No. 600 of 1961 be
resci nded, that the injunction granted by the decree in the
suit be vacated unless Mundhra (the 1st respondent here)
deposits Rs. 86,60,000/. in the Court or with the receiver
in suit No. 2005 of 1965, that the receiver appointed in
suit No. 2005 of 1965 be appointed as receiver in the suit
for specific performance in respect of the said 2,295
shares, that the receiver be directed to tender, on a day
certain, the said shares to
698
Mundra, and Miundhra be directed to pay the sum of Rs.
86, 60,000/- to the receiver on that day and to declare that
if Mindhra failed to pay the anpbunt to the receiver on or
before ,the day, the agreenment dated Cctober 30, 1956 and
the decree dated February 25, 1964, would stand rescinded.
This application was all owed by Masood J.
The |earned judge overrul ed the objection of Mndhra that
the application was not nmintainable and held that it was
mai nt ai nabl e under- section 35 of the Specific Relief Act,
1877, notwi thstanding the repeal of that Act by the Specific
Relief Act, 1963, as the appellant had, an accrued right
under the section to nmake the application even before the
repeal
The |earned judge then found that Mundhra was not keen in
payi ng the purchase noney and getting transfer of the 51 per
cent shares for the reason that the injunction granted by
the Court in the decree in suit No. 600 of 1961 ' restraining
the appellant fromvoting except in accordance. with the
instruction of Mundhra made himvirtually the owner of 100
per cent shares in Turner Morrison, and if wthout paying
any amount for the 51 per cent shares of Turner Morrison, he
got control of Turner Morrison, it was to his interest not
to pay anything to the appel lant-:
As regards the objection by Mundhrathat since Turner Norri-
son claimed a lien on the 51 per cent shares and, therefore;
appel l ant was not in a position to deliver the shares
free fromencunbrance, he held that there was no bona-fides
in the claimof Turner Morrison : firstly because the lien
was not set up by Turner Morrison inits witten  statenent
in the suit filed by Mundhra for specific perfornmance,
secondly because in the suit filed by Turner Morrison
claimng,the lien, Mindhra, who was interested in the shares
upon which the lien was clainmed was not nade a party and
thirdly for the reason that by his letter dated November 29
1955, Mundhra had agreed that Turner Morrison would pay the
income tax liabilities of Hungerford to the extent of Rs. 46
| akhs. The |earned Judge found it inpossible to believe
that Mundhra had no know edge about the suit filed by Turner
Morrison claimng the lien as he was in conplete control of
Turner Morrison at the tine the suit was filed and said that
Turner Morrison and Mundhra were colluding with each other
to defeat the appellant in its attenpt to get the purchase
noney from Mindhra and that suit No. 2005 of 1965 was
instituted with the connivance, of Mindhra. The | earned
judge al so found that even if Turner Morrison had a lien on
those shares, since there was no covenant for tide, Mindhra
was :not justified in declining to take delivery of the
shares on the score that Turner’ Morrison had a |lien upon the
shar es.

699
The |earned judge, after evaluating all the circunstances
ultimately canme to the conclusion that Mindhra comitted
breach of the contract which he was directed specifically to

t he
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perform that he created a situation which nade it
practically inpossible for himto performhis part of the
obligation wunder the decree land that the agreenent dated
Cct ober 30, 1956 and the decree dated February 25, 1964, for
speci fic performance must be rescinded. The |earned judge,
therefore, appointed the receiver in suit No. 2005 of 1965
as receiver of the 51 per cent shares and directed Mindhra
to pay Rs. 86,60,000/- to the receiver within a fortnight
fromthe date of the order and the receiver to hand over the
51 per cent of the shares to Mundhra’s solicitors if the
amount was paid as directed. The receiver was al so directed
to pay the amount to the solicitors of Hungerford. The stay
order passed by Ray J. on March 2, 1964, was vacated and
liberty was given to the Certificate Oficer or the Tax
Recovery O ficer, 24 Parganas to take such steps against
Mundhra as he thought fit. In default of payment of Rs.
86, 60, 000/- by Mindhrato the.receiver with in the tine
specified, the Court directed that the contract and the
decree! woul d stand resci nded and Hungerford absolved from
all obligations under the said contract and the decree.
Agai nst the decision, the appellant filed appeal No. 148 of
1969 before a Division Bench of the Court and Mundhra filed
a cross-objection.
The appellate Court found that if Mindhra was really inte-
rested in getting transfer of the shares by paying the
noney, he would not have allowed the opportunity to acquire
the shares under the order dated July 13, 1966, to slip by,
that Mundhra knew of ‘the order of July 13, 1966, and al so of
the opportunity given.to himby the order to get delivery of
the shares on paynent of the purchase noney, but that he did
not avail of the opportunity for the reason that, if wthout
payi ng noney, he could virtually enjoy the sane advantage,
it would be foolish froma businesspan’s point of ‘view to
i nvest any anount in purchasing the shares. The | Court
observed

"A businessman who files a suit for specific

performance of a contract to buy

ares and
prosecut es t hat sui t to a ~ successfu
termination in his, favour, will not fritter
away the benefit under the decree except fora
hi gher or superior advantage and t hat
advant age Mundhra got under the decree in suit
No. 600 of 1961."
The Court then held that application filed by the appellant
for rescission of the contract and the decree was _not main-
tainable. The reasoning of the Court was two-fold. no Court
700
said that the appellant had no accrued, right to apply for
resci ssion under section 35 of the Specific Relief/ Act,
1877, which would survive the repeal of that Act - by the
Specific Relief Act, 1963, and so, no application for
rescission would |ie under section 35 of the old Act  read
with section 6 of the General Causes Act, 1897. |t
then, held that since section 28 of the Specific Relief Act,
1963, only provided for rescission of a decree for specific
performance of a contract for the sale or |ease of inmnovable
property, the application was inconpetent under the section
and all owed the appeal and cross-objection in part.
We do not think that the appellant had an accrued right for
rescission of the contract or the decree for specific
performance under section 35 of the Specific Relief Act,
1877, when the Act was repealed by the Specific Relief Act,
1963, on March 1, 1964. It may be recalled that the decree
in suit No. 600 of 1961 was passed on February 25, 1964 and

sh
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that the application for rescission of the decree was filed
on March 21, 1967. Section 35 of the Specific Relief Act,
1877, so far as it is material for the purpose of this case,
provided that where a decree for specific performance of a
contract of sale or of a contract to take a | ease has been
made and the purchaser or |essee makes default in payment of
the purchase noney, which the Court has ordered himto pay,
the decree nay be rescinded as regards the party in default
either by a suit or by an application. The right to rescind
the decree under the section can arise only if the purchaser
makes default in paying the purchase noney ordered to be
paid wunder the decree. Before the |apse of a reasonable
time fromthe date of the decree, the appellant could have
no right to have the decree rescinded on the ground of
default of the purchaser. To put it in other words, the
right of the, appellant to have the decree rescinded was
dependent upon the default of the purchaser in paying the
purchase noney.~ Such a default had not occurred when the
Specific /Relief Act, 1877, was repealed, as a reasonable
time for the performance of the obligation under the decree
had not —elapsed fromthe date of the decree. The nore
i mportant reason why there was no default in this case was
that the execution of ‘the decree in suit No. 600 of 1961 was
stayed by orders ~of the trial and appellate Court till
August 26, 1964. /W, therefore, agree with the finding of
the Division Bench that the appellant had no accrued right
on the date of the repeal to file ~an application under
section 35 of. the Specific Relief Act 1877, which was saved
under section 6 of the General Clauses Act, 1891. The nmere
right to take advantage of the provisions of an Act is not
ed right [see Abbott v. The Mnister for plans(1)].

(1) [1895] A.C. 425,
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W also agree with the finding of the Division Bench that
since section 28 of the Specific Relief Art. 1963, provides
only for An application for rescission of a decree for
specific performance for the sale or |ease of imuovable
property, no application to rescind a decree for “specific

performance of an agreenent to sell novables, ~would Ilie
under that section

The question then is whether the application was - naintain-
able under any other provision of the [aw The Specific

Relief Act, 1963, is not an exhaustive enactnment. It does
not consolidate the whole law on the subject. As the
preamble Whuld indicate, it is an Act "to define and anmend
the lawrelating to certain kinds of specific relief". It
does not purport to lay down the lawrelating to specific
relief inall its ramfications. In Randas Khatau & Co. v.
Atlas MIls Co. Ltd.(1) it was held that the Specific Relief
Act, 1877, was not exhaustive. In Rahmath Unni ssa Begum v.

Shi nobga Co-operative Bank Ltd. another(2) the Court said
that the Specific Relief Act, 1877, is founded on English
equity jurisprudence and that it is pernmissible to refer to
English Law on the subject wherever the Act did not  deal
specifically with any topic [see also Firm Kishore Chand
Shiva Charan Lal and another v. Budaun Electric Supply Co.
Ltd.(3)]. Although a matter on which the Act defines the | aw
it might generally be exhaustive, the Act as a whole cannot
be considered as exhaustive of the whole branch of the |aw
of specific performance.

It is settled by a long course of decisions of the Indian
H gh Courts that the Court which passes a decree for
specific performance retains control over the decree even
after the decree has been passed. In Mahomuadalli Sahib v.
Abdul Khadir Saheb(4) it was held that the Court which

accru
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passes a decree for specific performance has the power to
extend the tine, fixed in the decree for the reason that
Court retains control over the decree, that the contract
between the parties is not extinguished by the passing of a
decree for specific performance and that the contract
subsists notwi thstanding the passing of the decree. In
Peari sundari Dassee v. Hari Charan Mozundar Chowdhry(5) the
Calcutta High Court said that the Court retains control over
the proceedi ngs even after a decree for specific perfornmance
has been passed, that the decree passed in a suit for
specific performance is not a final decree and that the suit

must, be deened to be pending even after the decree. The
sanme view was taken in Sonmeshwar Dayal and others v. W dow
of Lalnman Shahand others(6).. |In Anandilal Poddar V.

Gunendra Kr. Roy and another(7) Raj J, speaking

(1) A 1.R 1931 Bonbay 151.

(2) A 1.R 1951 Mysore 59.

(3) AI1.R (31) 1944 Al ahabad 66 at p. 77.

(4) (1930) ML.J. Vol. 59, p. 351

(5) I.L.R Calcutta Series, Vol. XV, p. 211

(6) A l.R 1958 All ahabad 488.

(7) A 1.R 1966 Cal cutta 107.
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for the Court, said that the court retains control over the
matter even after passing 'a decree for specific perfornmance
and that wvirtually, the decreeis in the nature of a
prelimnary one,. ' In Tribeni Tewary and others v. Ranratan
Nonia and others(l) it was held that the Court retains
seisin of the case notw thstanding the fact that a decree
for specific performance has been passed and that the decree
is really in the nature of a prelimnary decree. Fry in
his book(2) on Specific Performance states the law in
Engl and as fol |l ows

“I't may and not unfrequently does happenthat after judgnent
has been given for the-specific performance of a contract,
some further relief becones necessary, in consequence of one
or other of the parties making default in the perfornmance of
sonet hi ng whi ch ought under the judgnment to be perforned by
himor on his part; as for instance, where a vendor refuses
or is unable to execute a proper -conveyance of the
property, or a purchaser to pay the purchase money.....
"There are two kinds of relief after judgment for specific
performance of which either party to the contract may, in a
proper case, avail hinself

(i) He may obtain (on notionin the action) on order
appointing a definite tine and place for the conpletion of
the contract by paynment of the un-paid purchase-noney and
delivery over of the executed conveyance and title deeds, or
a period within which the judgnent is to be obeyed, and, if
the other party fails to obey the order, may thereupon at
once issue a wit of sequestration against the defaulting
party’'s estate And effects........ "

(ii) He may apply to the Court (by motion in the action) for
an order rescinding the contract. On an application  of

kind, if it appears that the party noved against has
positively refused to conplete the contract, its inmediate
resci ssion may be ordered; otherw se, the order will be for
resci ssion def aul t of conpletion wi t hin a limted
tinme...... "

(1) A I.R 1959 Patna 460.

(2) Fry on Specific Performance, 6th ed. p.546.
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In Halsbury's laws of England(l) the law is
stated as under
"Ancillary relief may be obtained after
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j udgrent in an action for, specific
performance where such further relief becones
necessary........

Ei t her party may also obtain an or der
resci ndi ng t he contract in def aul t of
conpletion within a fixed tine."
As the Court retained control over the matter despite the
decree, it was open to the Court, when it was alleged that
them party noved agai nst has positively refused to conplete
t he contract to entertain the application and or der

resci ssion of the decree if the allegation was proved. e,
therefore, think that the application of the appellant was
conpet ent .

It was contended on behalf of Mundhra that he was al ways
ready and willing to pay the purchase noney, but since the
decree did not specify any tine for paynent of the npney,
there was no default on. his part. |In other words, the

contention was that since the decree did not specify a time
wi thin. which the purchase noney should be paid and, since
an application for fixing the tinme was nmade by the appel | ant
and dismissed by the Court, Mundhra cannot be Said to have

been 'in default in not paying the purchase nmoney so that
the appellant mght apply for rescission of the decree. | f
a contract does not specify the time for. performance, the
law wll inply /that the parties intended t hat the

obligation, under the contract should be performed within a
reasonable tinme. @ Section 46 of the Contract Act provides
that where, by a 'contract, a promisor is to perform
hi s, prom se without application by the prom see, and no time
for performance is specified, the engagenent  nust be

performed wthin a reasonable tinme and the question " what
is reasonable time" is, in each particular case, a question
of ' fact. We have already indicated that the ' contract

between the parties was not extinguished by the passing of
the decree, that it subsisted notw thstanding the decree.
It was an inplied termof’ the contract and, therefore, of
the decree passed thereon that the parties would performthe
contract wthin a reasonable tine. To, put it “in / other
words, as the contract subsisted despite the decree and as
the decree did not abrogate or nodify any of the express or
inplied terms of the contract, it nust be presuned that the
parties to the decree had the obligation, to conplete the
contract within, a reasonable tine.

The matter can be | ooked at from another angle. Mindhra by
exercising the option to purchase the 51 per cent shares,
becamre entitled to obtain a conveyance of the shares from

the apell ant on paynent of the purchase nobney. ’'Mere was no
(1) Hal sbury’s Laws of England 3rd Ed,, Vol, 36. 351-52.
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vision in the agreenent at what time or within what” period
after the exercise of the option the appellant should convey
the shares against the paynent of the purchase noney. But
it was open to either party to make time essential by
intimating the other party after a reasonabl e period about
it after expressing its or his readiness and willingness to
perform its or his obligation under the contract. That
liberty was not taken away because a decree has been passed
for specific performance of the contract without fixing the
time for the performance. The appellant could, therefore,
have cal |l ed upon Mundhra to pay the purchase noney and take
delivery of the shares within reasonable tine. The fact
that the decree did not fix a time for conpleting the
contract did not prevent either party from demanding

performance from other party within a reasonable time and
thus nmake tine essential, as the parties had that |Iiberty
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before the decree was passed and the decree did not abrog

ate that liberty in any way, and if the party ’'from whom
performance was denanded evi nced by his conduct that he was
unwilling to performhis part, then it was open to the party

claimng performance to rescind the contract and obtain an
,order fromthe Court adjudging rescission of the contract
and the decree thereon. W do not think, in case the Court

cones to the conclusion that the party noved agai nst has by
conduct evinced an intention not to performhis part of the
contract, the fact that no time has been fixed in the

decree would preclude it fromadjudging the contract as

resci nded. The observation of Fry already quoted does not
nmean that unless a tine i's specified in the decree there can
be no default. It only neans that if the conduct of the
party noved agai nst is equivocal, an order for rescission
will be made only in default of conpletion within a
specified time. Nor can the observation quoted above from
Hal sbury’s Laws of Engl and bear any other construction. We

have already indicated that section 28 of the Specific
Rel i ef Act. 1963, deals only with rescission of a decree for
specific —performance "of  an agreenent to sell or |ease
i movabl e property and so the terns of the section are
hardly relevant in deciding the question whether there can
be default wthout fixing the tine for  performance in a
decree for specific perfornance of an 'agreenent to sel
novabl es. We think it unnecessary to decide the question
whet her, under arty circunstances, there can be default of
performance where a decree for specific performance of an
agreement to sell  or |ease immovable property does not
specify the time of performance for the purpose of an
application for rescission of the decree.

It is no doubt true that after the, decree in'suit No. 600
of 1 96 1, a stay was’' obtai ned by the appellant preventing
the execution of the decree: an appeal was al so prefer-red
against that decree and a stay obtained for the sane
pur pose, fromthe appellate court and
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that the order continued in force till the, disposal of the
appeal QI August 26, 1965. Till then, there can 'be no
guestion of Mindhra being in default because he was not
required by the orders of Court to performhis part of the
obligation wunder the decree. But the: question is, was he
in default after August 26, 1965, in performing his part of
the obligation under the decree ? Counsel for Mundhra relied
upon the observations in the order of Ray J. passed on the
application on the Master’s sumons as well ‘as in the order
passed in the appeal (No. 286 of 1965) therefromon August
18, 1966, to show that there was no offer by the appellant
to deliver the shares. and, therefore, Mundhra was not in
default in paying the purchase nmoney. It will be recalled
that on July 13, 1966, Son J. passed the order in‘suit No.
2005 of 1965 directing Mundhra to pay the purchase price and
take delivery of the shares fromthe receiver. The |earned
judge further directed that the lien, if any, of Turner
Morrison would shift to the purchase noney to be paid to the
receiver. This order, though passed in suit No. 2005 of
1965 in which Miuindhra was not a party, was communi cated to
him by the letter of the appellant dated January It, 1967.
Even before that, two letters had been sent on July 28 and
July 29, 1966, by the appellant’s solicitors to Mndhra
asking himto be ready with the sumto take delivery of the
shares before the Court hearing appeal No. 286 of 1965.
This was refused by Mundhra by his letter dated August 2,
1966. In the reply of Mundhra dated January 25, 1967, to
the letter dated January 11, 1967, fromthe appellant, he
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raised the objection that the appellant was not in a
position to give delivery of the shares and that the order
dated July 13, 1966, was not binding on him as he was not a
party to the suit in which the order was passed. As the
receiver had the shares in his possession, there was no
point in the objection raised by Mundhra that the appellant
was not in a position to deliver the shares. In other
words, the receiver had the shares in his possession, and as
there was an order by the Court directing the receiver to
del i ver possession of the shares on paynent of the purchase
noney subject to the. order of the Court hearing appeal No.
286 of 1965, there was no substance in the objection that
the appellant was not in a opposition to deliver the
shares. Mundhra did not raise any objection on the score
that the appellate court has not nade any direction asking
him to pay the purchase noney as against the delivery of
the shares by the receiver or-that the receiver was not
directed by that Court to deliver the shares. The only
legitinmate inference fromhis conduct is that Mindhra was
del i berately putting forward the plea that the appellant was
not in aposition to deliver the share-, and that it was
not ready and willing to performits part of the contract
only to avoid paynent.of the purchase nobney. Nor is there
any substance in the contention of counsel for Mundhra that
because the appell ant obtained a stay of the order passed by
Masud T. giving-
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Mundhra a fortnight's tine to pay the purchase noney for
taking delivery of the shares, the appellant- was precluded
from contending that Mindhra committed default in the
paynment of the ampunt. In other words, there is no point in
the contention of counsel that since the appellant. itself
obtained a stay of the order passed by -Masud J. ' giving
liberty to Mindhra to pay the purchase noney wthin a
fortnight from the date of the order, the appellant pre-
vented Mindhra fromperformng his part of the obligation
under the decree in suit No. (600 of 1961. When the
appellant came to the Court wth its application for
rescission, there was already a rescission of the contract
and the decree by its letter dated February 11, 1967,
stating that Mundhra had forfeited his right to purchase the
51 per cent shares in pursuance of the decree in suit - No.
600 of 1961, as he failed to fulfil his obligation in
pursuance to the notice 'of the appellant on January 11
1967. it only wanted a declaration by adjudgnent by the
Court that it was justified in doing so. A court generally
adj udi cat es upon the antecedent rights of the parties. Wen
a Court adjudges rescission of a contract or a decree, it is
only concerned with the question whether the person
rescinding it was justified in doing so. The Court does not
create any right which parties did not possess when- it makes
a declaration that a contract has been wvalidly rescinded.
Merely because it is necessary for the Court to pass an
order of rescission, when a controversy arises, it does not
followthat it is the Court that rescinds the contract. The
Court is only passing upon the validity of the rescission
al ready nmade by the party. 1In Abram Steanship Conpany Ltd
and another v. Westville Shipping Conpany Ltd.(1), their
Lordshi ps of the House of Lords said
VWere one party to a contract expresses by
word or art in an unequivocal manner that by
reason of fraud or essential error of a
material Kkind inducing himto enter into the
contract he has resolved to rescind it, and
refuses to be bound by it, the expression of
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his election, if justified by the facts,
term nates the contract, puts the parties in
status quo ante and restores things, as

between them to the position in which they
stood before the con-, tract was entered into.
It may be that the facts inpose upon the party
desiring to rescind the duty of maki ng
restitution in integrum If so, be nust
di scharge that duty before the rescission is,
in effect acconplished. But if the other
party to the contract questions the right of
the first. to rescind, thus obliging the
latter to bring an action at law to enforce
the right he has secured for hinself by his
el ection, and he later gets a verdict, it is
an entire mistake to suppose that it is this
verdict which by itself term nates t he
contract and restores the antecedent
(1) Law Reports, Appeal Cases, 1923, p. 773 at p. 781
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status. The verdict is merely the judicia
deterni nation of the fact that the expression
by the plaintiff of his election to rescind
was justified, was effective, and put an end
to the contract........ "
The rights of the parties became crystallized when the
appellant, by its letter dated February 11, 1967, rescinded
the contract and the decree based thereon and when Masud J.
adjudged that the contract and the decree be rescinded.
Mundhra cannot, therefore, conplain that he was prevented by
appel | ant from payi ng the purchase noney in pursuance of the
order of Masud J. and resist the prayer for rescission.
There is no substance in the contention of counsel for
Mundhra that the appellant was not in a position to give a
good title to the shares because Turner Mrrison has a lien
upon the shares. The question whether Turner Morrison has a
Iien upon the shares has been finally decided by this Court
in Appeal No. 1223 (N) of 1970 filed by Turner Morrison
hol ding that they have no lien in respect of these shares.
It was contended that if Mindhra committed default in pay-
ment of the purchase noney, the renedy of the appellant was
to execute the decree for specific performance as the decree
was a decree in favour of both the appellant and Mundhra and
that the decree in favour of the appellant was a decree for

noney.
A decree for specific perfornmance is a decree in favour of
both the plaintiff and the defendant in the “suit. In

Her anba Chandra Mitra v. Jyotish Chandra '@ Sinha and
others(1l) Rankin C J., speaking for the Court, said that a
decree for specific performance operates in favour of / both
plaintiff and defendant and that the decree is capable of
being executed by either [see also Bai Karimabibi v.
Abder ehman Sayad Banu(2)]. Counsel for Mundhra, therefore,
argued that it was open to the appellant to have executed
the decree and realised the purchase noney from Mindhra
instead of resorting to the renmedy of rescission. Oder 21
rule 30 provides for execution of a decree for noney. That
rul e can possibly have no application to the execution of a
decree for specific performance, firstly for the reason that
a specific mpde for execution of a decree for specific
performance is provided by Order 21, Rule 32 and secondly,
because no decree for noney is passed in a suit for specific
performance. Oder 21, Rule 32 provides as follows :-

"(1) Wiere the party agai nst whom a decree for

the specific performance of a contract, 'or
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for restitution of conjugal rights, or for an
i njunction, has been passed, has had an
opportunity of obeying the decree and has

(1) A I.R 1932 Calcutta 579.

(2) Al.R 1923 Bonbay ;6.
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wilfully & Red to obey it, the decree may be
enf or ced in the case of a decree for
restitution of conjugal rights by the
attachment of his property or, in the case of
a decree for the specific performance of a
contract or for an injunction by his detention
in the civil prison, or by the attachnment of
his property or by both.
(2) Wiere the party agai nst whom a decree for
speci fic performance or for an injunction has
been passed is a corporation, the decree nmay
be enforced by the attachment of the property
of the corporation or, with the |eave of the
Court, by the detention in the civil prison of
the directors or  other principal officers
thereof, or by both attachnent and detention
(3) Where any attachnent under sub-rule (1) or
sub-rule (2) has remained in force for one
year, if the judgnent-debtor has not obeyed
the decree and the decree-holder has applied
to have the attached  property sold, such
property may be sol d; and out of the proceeds
the court may award to the decree-hol der such
conpensation as it thinks fit, and shall pay
the bal ance (if any) to the judgnent-debtor on
his application.
(4) Were the judgnment-debtor has obeyed the
decree and paid all costs of executing the
sane which he is bound to pay, or where, at
the end of one year fromthe date  of the

attachment, no application to have the
property

sold has been nmmde, or if made has been
refused, the attachnment shall cease.
(5) VWher e a decree f or the speci fic
performance of a contract or for an injunction
has not been obeyed, the Court nay, in lieu of
or in addition to all or any, of the processes
aforesaid, direct that the act required to be
done may be done so far as practicable by the
decree-hol der or sone other person appointed
by the Court, at the cost of the judgnent-
debtor, and upon the act being done the
expenses incurred may be ascertained in/ such
manner as the Court may direct and  nmay be
recovered as if they were included 'in the
decree. "
The execution of a decree for specific performance can. only
be in the manner prescribed by this rule sub-rule (1) of the
rule says that if a decree for specific perfornance is not
obeyed, the decree is to be enforced by the detention of the
party in default in the civil prison or by attachnent of his
property or by both. The detention in the civil prison of
the party who failed to obey the decree and the attachnent
of his property are sinply the neans
709
to conpel himto obey the decree. That is nade clear by
Subrule (3) which says that if the judgnment-debtor has
failed to obey the decree when the attachnent has remnained
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in force for one year the property attached nay be, sold and
out of the proceeds the decree-holder may be awarded such
conpensation as the Court thinks fit. Sub-rule (5) which
provides that the Court may direct the act required to be
done may be done by the decree-hol der or some other person
appointed by the craft can only refer to an act other than
an act of paynent of noney. W do not think that the
appel | ant coul d have executed the- decree agai nst Mundhra as
a noney decree and realised the purchase noney from him
Therefore, it Mndhra refused to pay the purchase noney,
there was nothing which prevented the appellant from
appl ying for rescission of the decree.
It was then contended that the attachnents of the decree in
suit No. 600 of 1961 by the creditors of Mundhra prevented
him fromtendering the purchase noney to the appellant and
take delivery of the shares as the attachments prevented
hi m from obt ai ni ng-sati sfaction of the decree by paying the
purchase noney and obtaining delivery of the shares. 1In
other 'words, ~the ~contention was that because of t he
attachments~ Mundhra coul d not have paid the purchase noney
to the appellant as that woul d have been in contravention of
the orders of the Court attaching the decree. W do not
think that there is any substance in this contention. |If the
creditors of Mindhra attached the decree and he was
prevent ed from /tendering the noney bhecause of the
attachrment, he has only to blane hinself. The only question
with which the Court is concerned is whether Mndhra has
di sabl ed hinself from performng his part of the obligation
under the decree. The inability to pay off the creditors was
the pr oxi mat e cause of t he attachnents and the
responsibility for the sane was that of Mindhra.  The fact
that the attachnments prevented himfromperfornmng his part
of the obligation under the decree or obtaining satisfaction
thereof would not make himany the 1ess a defaulter, so far
as the performance of his part of the obligation under the
decree is concerned. Nor is there any substance in the
contention of counsel for Mundhra that the attachnment by
Bank Hoffrman of the 51 per cent shares under the ‘order of
the District Judge of Delhi nmade it inpossible for the
appel | ant to deliver the shares to Mindhra,  as the
attachment order directed that the 51 per cent shares should
be produced before the Calcutta H gh Court for delivery to
Mundra agai nst paynent of the consideration nentionedin the
decree in suit No. 600 of 1961
We, therefore, allow the appeal and set aside the judgnent
under appeal and order the rescission of the decree for
specific performance passed in suit No. 600 of ~ 1961. W
direct Shri K B. Bose, Barrister, Menber, Bar Library Cub
Cal cutta High
17-L1031SupCl/ 72
710
Court, the receiver appointed in suit No. 2005 of 1965 and
who was appointed as receiver of the shares ’'by the
proceedi ngs dated July 14, 1969, of Masud J. in suit No. 600
of 1961, to produce the 2,295 shares before this Court —and
give custody of the same to the Registrar of this Court.
The Registrar will hand them over to the appellant.
The Receiver has informed this Court that the renuneration
the shares in this Court in pursuance of this judgnent.
We allow the appeal with costs.

ORDER
In nodification of our earlier order dated March 9, 1972 we
now direct the Receiver to deliver the shares to the
Registrar of the Calcutta Hi gh Court on the original side
within 10 days fromthis date. The Registrar will hand-over
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the shares to M. B. M Bagaria, a Solicitor of the Calcutta
H gh Court, on behalf of Hungerford Investnent Trust Ltd.
(The Receiver has inforned this Court that the renuneration
(due to himhas not yet been paid. The Receiver my nove
the (Calcutta H gh Court for necessary orders in this
connecti on.

In nodification of our earlier order dated March 9, 1972
regarding costs’ we direct that in Gvil Appeal No. 488 of
1971 the costs will be paid by the contesting defendants,
V.P. S
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