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ACT:
Servi ce Law Al | India  Services (Deat h-cum Ret i r ement
Benefits) Rules, 1958, R 16(3)-Instructions by Centra
CGover nient regar di ng procedure, whet her bi ndi ng on

Gover nrent - Revi ew of officer’s service records at conpletion
of 50 vyears age-Favourable report of Review Committee
accepted by State and Central CGovernnents-Service  records
reviewed by second Review,h Conmittee an sane materials,
prior to conpletion of 54 years age-Conpul sory retirement on
recomendati on of second Review Comm ttee, whether valid-
Retirement u/r 16(3) vis a vis (the constitutional right
under Preventive Detention Act.

HEADNOTE:

Shri  Nigam was a nenber of the Indian Admnistrative
Servi ce. During his service career, he had sonme adverse
entries in his character roll. He was suspended in 1964,

pending enquiry on account of certain strictures passed
by the Election Tribunal, but was reinstated

when the High Court expunged the strictures on appeal. On
Decenber 29, 1967, Shri Nigam attained the age of 50 years,
and, following the Central Governnent’'s instructions, in
Cctober 1969, a Review Conmmittee exam ned his- service
records under R 16(3) of the All India Services (DCRB)
Rul es 1958, as anended in 1969. The Committee’s

recomendati on for Shri Nigam s continuance in service, —was
accepted by the State Governnent, and the Central Governnent
did not commnicate any disagreenment. In My 1970, the
State CGovernnent set up a second Review Committee u/r. 16(3)
which examined Shri Nigarnis service records on the same
materials, and recomrended compulsory retiremnment. The
recomendati on was accepted, and an order dated August 22,
1970, was passed, conpulsorily retiring him Shri N ganms
wit petition was allowed by a Single Judge of the High
Court, and a State appeal was rejected by the D vision
Bench, which found. the case to be analogous wth the
i nfringement of a constitutional right under the Preventive

agai nst

him
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Detention Act.
Di sm ssing the appeal by certificate, the Court,
HELD : (1) Since Rule 16(3) itself does not contain any
gui delines, directions or criteria, the instructions issued
by the Governnent furnish an essential and sal utary
procedure for the purpose of securing uniformty in
application of the rule. They are enbedded in the
conditions of service, and are binding ,on the Government,
and cannot be violated to the prejudice of the Governnent
servant. [531 A-B]
Santram Sharma v. State of Rajasthan & Anr. [1968] (1) SCR
111 and Union of India v. K P. Joseph & Os. [1973] (2)
SCR 752, appli ed.
(2) Once a Review Conm ttee has considered the case of an
enpl oyee, and the Central Governnment does not decide, on the
report of the committee endorsed by the State Governnent to
take any prejudicial action against an officer, there is no
warrant. for a second Review Committee under the schene of
rule 16(3) read with the instructions, to reassess his case
on the 'same materials, wunless exceptional circunstances
emerge in the nean tinme or when the next stage for review
arrives. [531 C D
(3) The principle -governing the order of preventive
detention wth regard to effective representation against
such order, is not applicable in the case of an order for
conpul sory retirenent’ which casts no stigna on a Governnent
servant. The test which has been | aid down-in the case of
preventive detention is in context of right ‘to individua
liberty of a person which is a fundamental right enshrined
in the Constitution while the order of conpulsory retirenent
522
is passed in respect of a Governnent servant who has ceasedto
have a right, as such, to continue in Governnent service
under the rul esgoverning his enploynent. [528 G H
State of Orissa v. Bidyabhushan Mahopatra [1963] Supp. (1)
SCR 648, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 161 of
1974 and 1782 of 1973.

From the Judgnent and Decree dated 13-4-1973 of t he
Al | ahabad Hi gh Court in Special Appeal No. 698 of 1971

S.N. Kacker, Sol. Gen., O P. Rana for the Appellant in

CA Nol161/74 and R-2 in CA No. 1782/73.

S.N.  Kacker, Sol. Genl. and Grish Chandra for the
Appel lant in CA No. 1782/ 73.

Yogeshwar Prasad, (Ms.) S. K Bagga, Mss Meera Bali  and
Mss, Rani Arora for Respondent No. 1 in both the appeals.
The Judgnent of the Court was delivered by.

GoswAm , J. These appeals by certificate are from the
judgrment of the Division Bench of the All ahabad H gh Court
centering round an order of conpulsory retirenment of a
senior officer in the Indian Adm nistrative Service.

The first respondent, Chandra Mohan N gam (briefly the
respondent) was recruited in the Indian Administrative
Service in Utar Pradesh Cadre as a, War-service candidate
in 1946 and he joined service on March 23, 1947. For the
pur pose of seniority, etc. he was allotted to the year 1941.
In 1949 he was pronoted to the senior scale. He was
appoi nted Conmi ssioner of Faizabad and Gorakhpur Divisions
in 1962. On June 4, 1967, he was, posted as Secretary,
Local Self Department in the State Government. He was
appoi nted Judicial Menber of the Board of Revenue in 1969.
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He attained the age of 50 years on Decenber 29, 1967. By an
order dated August 22, 1970, the President of India, in

consultation with the Governnent of Utar Pradesh, in
pursuance of the power conferred by sub-rule (3) of rule 16
of the Al India Services (Death-cum Retirement Benefits)

Rul es 1958, passed the inpugned order of conpul sory
retirement of the respondent in the public interest on the
expiry of three nonths fromthe date of service of the
or der.

The respondent challenged the said order by a wit
application before the Al ahabad H gh Court and the |earned
single Judge allowed the same on the gr ounds of
"contravention of the justifiable and binding rules and
because the order was based on consideration of irrelevant
matters and was al so vitiated by bias".

Both the Union of India. and the State of U P. appealed to
the Division Bench-of the Hi gh Court against the judgnment of
the | earned single Judge. The High Court by an order dated
April 113, 1973, .dism ssed both the appeals by a common

judgrment.. ~The Division Bench did not agree with all the
reasons given by the |earned single Judge and
523

guashed the impugned order hol ding that "the decision of the
Central Governnent to retire Shri N gam being based on
collateral facts was invalid".
The inpugned order of conpul sory retirement was based on
four grounds. According to the Division Bench the ground
relating to an order of suspension, ~on account of certain
strictures of the Election Tribunalwas the "gravest’' of
all the four. Since according to the DivisionBench this
ground was absolutely non-existent on account . of the
strictures having been |ater on set aside, it was of opinion
that the non-existent ground prevailed with the Centra
CGovernment to take the decision for conpul sory retirenment of
the respondent. The Division Bench observed "we are unable
to hold that if the Government had excluded the case of
suspension from consideration, it would nonetheless have
reached the sane decision, nanely, to take action for’ Shri
Nigamis premature retirement’. It is conplained before us
by the appellants that the D vision Bench erroneously
i nvoked the principle of law laid dow by this Court in the
matter of preventive detention which is that iif one of
several grounds is irrelevant or non-existent and the said
ground is not inconsequential or non-essential, an order ~ of
detention is invalid. Applying the above principle, the
Di vi sion Bench quashed the inpugned order. « The H gh Court
granted certificate to the appellants for | eave to appeal to
this Court and that is how these appeal s have cone before
us.
Before we proceed further a brief reference to the facts and
ci rcunst ances may be appropriate.
The respondent during his service career had the follow ng
adverse entries in his character rol
(1) A warning was administered to him on
Decenmber 6, 1953, for taking undue interest in
the ejectnment of tenants froma house owned by
hi m at Lucknow.
(2) Anot her warni ng was issued to himon Au-
Li st 31, 1962, for having acquired a car from
the Varanasi Corporation while working as the
Admi ni strator of the Var anasi Muni ci pa
Cor por ati on.
(3) He was also once warned for not
observing, proper rules and procedure for
utilizing the fund earmarked for |ower incorne,
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group housing schenme towards the construction
of a market (1956-1957).
(4) He, was al so placed under suspension in
1964 in connection with sone strictures passed
on him by the Election Tribunal in a case
rel ating to the CGor akhpur Par | i ament ary
Constituency el ections.
Wth regard to the fourth entry, it appears that although
Shri N gam had been suspended pendi ng enquiry on account of
certain strictures nmade against him by the El ecti on
Tribunal, these strictures were |later on expunged by the
Hi gh Court on appeal. As a result the order of
524
suspensi on was set aside and Shri Nigamwas reinstated in
service in 1967. it appears, however, that even on Decenber
20, 1969, the Secretary, Mnistry of Hone Affairs of the
Central CGovernnent, while ,glancing through the character
roll of Shri N gam found the aforesaid entry containing the
strictures.

The Al " India Services Act, 1951 (No. LXI  of 1951)
regul ates the recruitnent and the condi tions of
service of persons appointed to the Al India Services.

Under section 3 of that Act the Central Governnent, after
consultation with the Governnments of the States concerned
nmakes rules for /theregulation of recruitnent, and the
conditions of service of persons appointed to an All India
Servi ce. In exercise of powers under sub-section (1) of
section 3 of the said Act, the Central Governnent nade the
AU India Services (Death-cumRetirenent Benefits) Rules,

1958. Rul e 16 of these Rul es provides for ~superannuation
gratuity or, pension. The normal age of retirement of the
officers in the Al India Service (hereinafter to Se

described as the Service) is 58 years as per rule " 16(1).
Sub-rule (2) of rule 16 provides that a nmenber ' of the
Servi ce who has conpl eted 30 years of qualifying service or
has attained the age of 55 years may, after giving at |[east
three nonths’ previous notice in witing to the State
Covernment, retire from the Service on any date to be
specified in the notice. W may read sub-rule (3) of rule
16 which is material for our purpose
"16(3) : The Central CGover nrent i'n
consultation wth the State Government, — nmay
require a nmenber of the Service who has
conpleted 30 years of qualifying service  or
who has attained the age of 55 years, to
retire in the public interest provided that at
| east three nmonths previous notice in witing
will be given to the nenber concerned".
Later by a notification dated July 16, 1969, the figures and
words ". 5 5 years" in sub-rules (2) and (3) of rule 16 were
substituted by the figures, and words "50 years".
Since sub-rule (3) of rule. 16 does not contain any
gui del i nes with regard to premature retirement t he
CGovernment of India, in the Mnistry of Home Affairs issued
certain instructions which are printed at page 596 of the
Al India Services Manual (corrected upto 1.5.1967) which is

publ i shed under the authority of the Governnent. Par agr aph
2 of those instructions reads as under
"Wth a viewto ensure all-,India wuniformty

of operation of this sub-rule [sub-rule (3) of
rul e 161 and also to ensure equi t abl e
treatnment in all cases of premature retirenent
the Government of India have laid down the
foll ow ng criteria and procedure to be
followed by the State Governnents etc. while
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(2)

referring cases to the Central Governnent
under this [sub-rule (3) of rule 16]

(1)Six nonths before an officer attains the
age of 55, his record should be carefully
exam ned by the State Government, or if the
of ficer is serving under the

525

Central CGovernment by the Central Governnent,
and a provisional judgnent fornmed whether he
should be retired on attaining the age of 55

years.
(2) VWere the State CGovernment come to the
conclusion a,,; aresult of this exam nation

that an officer should be retired prematurely

referred to above, they may

make a proposal according to the Centra
CGovernment with ~a full indication of the
consi derati ons and reasons for their proposal
Where an officer is serving under the Centra
Government, the Central Government would send
a simlar statement to the State Governnent
while inviting their views on the question of
retiring the officer prematurely. It is to be
hoped that™ this" process of consul tation
bet ween the Central and the State Governments
woul d be conpleted in each case in about three
nont hs’ time so that in the event of
retirement being finally decided upon, a
notice could be given'to the officer concerned
at least three nonths before the date on which
be is toattain the age of 55 years and his
retirement thus given effect ,is soon as he
does so.

(3) X X X
X

(4) In a case in which the State and the
Central CGovernnents have reasonabl e cause to
bel i eve that an officer is I acki ng in

integrity, it would be appropriateto consider
himfor premature retirenment, irrespective of
an assessnent of his ability of efficiency .in
wor k.
X X X
X X X

(7). Once it is decided to retain-an officer
beyond the age of 55 years, he should be
allowed to continue up to the age 58 without
any fresh review unless this be justified by
any exceptional reasons, such as his / sub-
sequent work or conduct or the state of his
physi cal health, which my make earlier
retirement clearly desirable. The Governnent
of India feel that in order that an officer
who is cleared for continuance at the stage of
attaining the age of 55 years can settle down
to another three years of work with a sense of
security and those working under him accept
hi s control and discipline wi t hout any
reservation an annual review between ’'the
years of 55 and 58 woul d not be desirable. In
arriving at this view, they have anong other
factors taken into consideration the fact that
at these stages, nenbers of all-India Services
general ly occupy very senior appointments on
which particularly such a sense of security

under

Rule 16
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about their tenure is desirable in the public
interest. Further,
526
having arrived at an assessnent in favour of
further continuance in service at the age of
54 years or so, there would ordinarily be no
occasion for changing the assessnent during
the next three years,, so that an annua
review would serve little practical purpose.
in any case, sub-rule (3) of rule 16 of the AI'S
( DCRB) Rul es woul d enabl e appropriate
consideration at any tinme in very exceptiona
ci rcunst ances".
On Septenber 5 1967, the Mnistry of Hone Affairs issued
further instructions to the Chief Secretaries of all the
State Governments (except Nagaland) with regard to the
criteria and procedure to be followed regarding premature
retirement of the Al India Service officers. W my read
par agr aph ‘2 of those instructions :
" An clarification of and supplenental to the
previous instructions  issued in the letter
gquoted above, the Governnent of India would
suggest the observance of the fol l owi ng
criteria and procedure for the af oresaid

pur pose :--
(1) A review should be conducted twice a
year. in the month of January and
July . 'to deternmine the suitability for
conti nuance of all officers who wll attain
the age of 55 years in the half year beginning
with t he foll owi ng July and January
respectively. The review may be
conducted by conmittees constituted as follows
X X X
X

(b) In the States, for I.AS. Oficers the

Review Conmittee mmy consist of the Chief
Secretary, Menber/ - Senior Menber / Chai r man,
Boar d of Revenue. and one other seni or
of ficer."
X X X
X
W nmmy also refer to a notification dated August 14, 1969,
from the Mnistry of Hone Affairs, CGovernnent of India, to
the Chief Secretaries of all the State Governments  with
regard to the anendnment to rule 16 for review of records of
officers at the age of 50 Paras 2 and 3 of this notification
may be quoted
"2. 1 amto request that the State Governnents
may kindly take steps to review the records of
all those Al India Service officers; who have
al ready conpl eted or who are about to conplete
the age of 50 in the next 6 nonths or so and
are serving in connection with the affairs  of
the State....
3. The, <criteria and procedure for review
of records and also service of notice on
those, who are proposed to
527
be retired wll be the same as outlined in
this Mnistry's letter No. 29/67/66-AS(11),
dated the 5th Septenber, 1967. This review at
the age of 50 will be in addition to the one
contenpl ated | ater at the age of
It is in pursuance of sub-rule (3) of rule 16 and in

Finally,

55".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

consonance w th the instructions set out above that the
State Government of U P. in Cctober 1969 constituted a
Revi ew Committee consisting of Shri H C. Gupta, Chairman
Board of Revenue, Shri B. B. Lal, I. C S., Chief Secretary
and the Menber, Taxation Board of Revnue, to review the
records of the nenbers of the Service who were to attain or
had attained the age of 50 years. The Ilist of officers
considered by this Commttee included the respondent, Shr
Nigam The Conmittee did not reconmend any of the officers
including Shri Nigamfor premature retirenment and, on the
other hand, recomrended that they should be continued in
servi ce. The State CGovernnent accepted the report of the
Review Committee and comunicated its decision to the
Central Governnent. On Decenber 20, 1969, the Secretary,
M nistry of Hone Affairs . of the Central Gover nnent ,
addressed a letter to the State Governnent as follows :-
"I have glanced through the character rolls of
the I.A'S. Oficers of Utar Pradesh Cadre,
who have al ready reached the age of 50. 1 find
that there are certain adverse remarks in the
character roll of Shri~-C. M N gam (1 AS-1941).
A war ni ng-was administered to himon Decenber
6, 1958 for taking undue interest in the
ej ectment of tenants from a house owned by him
at Lucknow. Another warning was issued to him
on 31st’ August 1962 for having acquired a car
fromthe Varanasi Corporation while working as
Admi ni strat or of the Var anasi Muni ci pa
Cor poration. He was al so once warned for not

observing proper rules and procedure for utilising

the fund earmarked for |ow incone group
housi ng schene towards the construction of
a market. Later he was al so placed under
suspensi on in connection with sone strictures
passed on himby the Election Tribunal 'in a
case relating to the Gorakhpur Parliamentary
Constituency el ections.

(2) In view of these, it appears to us that
this is a fit case in which proposals for his
premature retirement under rule 16(3) of the

Al India Services (DCRB) Rules, 1958 should
be considered. The State CGovernnment however
have not recomended his conpul sory

retirement. We do not know if there were -any
particul ar reasons for taking a different view
or whether it was a case of  oversight. We
woul d I'i ke to have the considered views of the
State Government before Central ! Governnent
cone to a decision."
On January 29, 1970. the Chief Secretary to the /State
Government replied that the review Cormittee bad considered
the character rol
528
and the nerits of the case of Shri N gam and found that - he
was suitable for continuing in service, that the decision of
the Commttee was accepted by the State Governnent, the
State Governnment’s decision in the matter was taken after
thorough consideration and that it did not consider it
necessary to go into this question again. No adverse
decision contrary to the reconmendation of the, State
Government was communi cated by the Central Governnent to the
State Government in pursuance of the recommendation of the
first Review Cormittee in October 1969.
Next, we, find that the State Governnent constituted a
second Review Committee in May 1970 consisting of Shri
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Musaddi Lal, Chief' Secretary, Shri J. D. ’'Shukla, Menber
Board of Revenue and Shri J. B. Tandon, the seni or - nost
officer of the Indian Adm nistrative Service. Before this
Committee ’'the case of all the officers who had, attained
the age of 50 years including those whose cases had been re-

viewed earlier, in October 1969, were also placed for
consideration. Thus Shri N ganis case cane to be considered
again by the second Review Committee. This tinme the

Commttee reconrended that two officers, one of whom was
Shri  Nigam should be prematurely retired. The State
CGovernment having accepted this reconmendation; forwarded
the sane to the Central Government. The Central Governnent
asked the State Governnent to send the proceedings of the
Revi ew Conmmittee. On receipt of that report the Centra

Government agreed with the views of the State Government and
passed the inpugned order of conmpulsory retirenment of the
respondent .

It is submtted by the appellants that no decision was nade
by t he Government of India after recei pt of the
recomendation of the State Governnent in Cctober 1969 or
even after reiteration of the State Governnent’s views in
January 1970. Even the counsel for the State conceded in
the Hi gh Court that only if the Central Government di sagreed
with the State Government a communication was nade. The
absence of comunication until the second Review Comittee
goes to show that there was no adverse deci sion against the
respondent .

As we have indicated earlier in thejudgnent  the |[earned
Solicitor Ceneral, on behal f of the appellants, enphasised
before wus his objection to the question of principle which
was relied upon by the Division Bench for quashing the
i mpugned order, that is to say, the principle applicable to
the case of preventive detention

W have no hesitation in holding that the principle
governi ng the order of preventive detention evolved by this
Court having regard” to the constitutional right of a person
appertaining to effective representati on aagi nst such order
is not applicable in the case of an order for conpul sory

retirement which casts no stigma on a Governnent servant and
cannot be equated with an order affecting his right by way
of disciplinary proceedings. An order of compulsory retire-
ment, sinpliciter, wunder rule 16(3) does not affect any
right of the Governnent servant.

529

Under rule 16(2), a Governnent servant has a right to retire
prematurely by giving three nmonths’ previous notice to the
Government. Similarly under rule 16 (3), after a CGovernnent
servant serves a period of 30 years or attains the age of 50
years, he cannot insist on aright to be retained in the
servi ce. The Governnent nmay al so exercise a corresponding
right under rule 16(3) to prematurely retire himat the age
of 50 or 55 after giving three nonths' notice. I ns
term nation of service by way of premature retirenment cannot
be equated with a penal order of renoval or disnissal. Even
so, an order of conpulsory retirement may be challenged in a
court if it is arbitrary or is actuated by. mala fides.

Even in the case of an order of dismissal. by way of
puni shment if there, are several grounds on which the order
is founded and one or two of those fail and the order can
still rest on the surviving ground or grounds disclosing a
prima facie case of guilt or m sconduct, the same cannot be
held to be invalid by applying the subjective test of
preventive detention (see State of Orissa v. Bidyabhushan
Mahopatra). Bidyabhushan (supra) was a case of dismissal of
a Government servant for m sconduct on several grounds, two
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of which failed. This Court, differing fromthe H gh Court

on the point held as follows:--
"If the order of disnissal was based on the
findings on charges 1 (a) and- 1 (e) alone the
Court would have jurisdiction to declare the
order of dismissal illegal but when the
findings of the Tribunal relating to the two
out of five heads of the first charge and the
second charge was found not liable to be
interfered with by the H gh Court and those
findings established that the respondent was
prima facie guilty of grave delinquency, in
our view the H gh Court had no power to direct
the Governor of Orissa to reconsider the order
of dismissal......
X X X
X X
Therefore if the order may be supported on any
finding as to substantial m sdeneanour for
whi-ch the puni shnent can lawfully be inposed,
it is not for the Court to consider whether
that ground al one woul d have wei ghed with the
authority in dismssing the public servant".

If the above |l egal , position is true with regard to a case

of disnmissal of a Governnent servant who but for the proof

of m sconduct would have a right to continue in the service,

it will, a fortiori, hold good in the case of term nation of

service by way of conpulsory retirenment wunder the rules

where, after an enployee’ has done a specified years of

service or reached a specified age of reasonabl e duration

his right to continue, as such, becones again subject to his

own volition wunder rule 16(2) or to exercise of ‘an equa

right by the Governnent to prematurely retire himunder rule

16(3).

(1) [1963] Supp. 1 S.C.R 648.

10-930SsCl / 77

530

As stated earlier, even in the case of conpul sory retirenent

under rule 16(3), an order may be challenged ina court if

it is arbitrary or nala fide. |If, however, the Governnent
reaches a decision to prematurely retire a -CGovernnent
servant, bona fide, the order, per se, cannot be

characterised as by way of punishnent since it does not cast
any stigma on the enpl oyee nor does the enpl oyee forfeit any
benefit which he has already earned by his service, nor does
it result in any civil consequences.

The Division Bench took the view that since the "gravest" of
the reasons which was the order of suspension, becanme . non-
exi stent and was still operating in the mind of the Centra

CGovernment, the inpugned order could not be supported on the
ground that the same was based on collateral consideration

one serious reason being absolutely non-existent and thus
illusory.

The High Court is not correct that the order of suspension
whi ch was pendi ng enquiry was a puni shnent under the rules.
It was not. Therefore, the degree of gravity attached to
the order by the High Court was neither appropriate nor
correct. We are also unable to agree with the H gh Court
that except one out of the several reasons, on which t he
i mpugned order was based, the entire order is liable to be
struck down as invalid.

The test which has been laid down in the case of preventive
detention is in the context of right to individual liberty
of a person which is a fundanmental right enshrined in the
Constitution. The Order of conpul sory retirement is
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passed in respect of a Governnent servant who has
to have a right, as such, to continue in Governnent
under the rules governing his enploynment. The anal ogy
cases under the Preventive Detention Act is, ther
absol utely out of place. The Division Bench
right in quashing the inpugned order on that so
ground.

Thi s woul d, however, not conclude the controversy befo
M. Yogeshwar Prasad appearing on behal f of the respo
dos not challenge before us that the inmpugned ord
vitiated by mala  fides. Even the Di vi si on

ceased
service
with

ef ore,

S not

litary

re us.
ndent ,
er is
Bench,

differing fromthe | earned single Judge, found against

the plea of nala fides. W are, therefore, relieved
dealing with this plea

of

This learned single Judge held the instructions of the

M ni stry of Home ~Affairs . as statutory and as
bi ndi ng, on a concessi on made in the counter-aff
subm tted before himby the Under Secretary of
Personnel ~ Departnment (Cabinet Secretariat). Accord
counter-affidavit~ these instructions were nade by

Government by ~rule 2 of the Al |Indira Services (Cond
of Service-Resi duary Matters) Rules, 1960. It i
necessary to go into this aspect in detail in this

as to whether the instructions can be elevated If to
status of statutory rules or even constitutional dire

as found by the | earned single Judge. it i's sufficie
our purpose that these instructions do not violat
provi sion of the Act or of the rules. Rule 16(3), b
rigorous rule vis-a-vis a Governnent

531

servant not hinself willing to retire under rul e 16(2)

to be invoked in a fair and reasonabl e manner. Since
16(3) itself does not contain any guidelines, directio
criteria, the instructions issued by the Government | f
an essential and salutary procedure for the purpo
securing uniformty in application of the rule.
instructions really fill up the yawning gaps /in
provi sions, and are enbedded in the conditions of = se
These are binding on the Governnent and cannot be vi
to the prejudice of the Governnment servant (see also
Ram Sharma v. State of Rajasthan & Anr(1l) and Union of
v. K P. Joseph and Os.(2).

Whether all the aforesaid instructions issued by
Covernment are mandatory or not do not call for a de
in these appeals. Sone of them nmay not be rmandatory.
that every syllable in the instructions is material.
of them may be described as prefatory and clarific
However, one condition is absolutely inperative
instructions, nanely, that once a Review Commtte
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consi der ed the case of an enployee and the Centra
CGovernment does not decide on the report of the “Committee

endorsed by the State Governnent to take any preju
action against an officer, after receipt of the repo
the conmittee endorsed by the State Governnent, there
warrant for a second Review Committee under the sche
rule 16(3) read with the instructions to reassess his
on the same naterials wunless exceptional circuns
enmerge in the neantinme or when the next stage arrives
shoul d hasten to add that when integrity of an officer
guestion that will be an exceptional circunstance for

orders nay be passed in respect of such a person under
16(3), at any tine, if other conditions of that ru

fulfilled, apart fromthe choice of disciplinary

which wll also be open to Governnent. Although a
attenpt was nade before the | earned single Judge that
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facts were available for the purpose of the second Review
Conmittee, the H gh Court did not accept the position nor do
we find any reason to differ fromthat opinion. It is,
therefore, clear that the respondent’s order of termnation
was made not as a result of the report of the first Review
Conmittee in accordance with the instructions but on the
recomrendati on of the second Review Commttee which could
not have taken up his cage, as it was, on the self-sane
materials prior to his reaching the age of 55 years.

W find from the instructions that reviews have to be
conducted twice in the career of a Governnent servant, once
six nmonths prior to his attaining the age of 50 years and
again six nmonths prior to his attaining the age of 55 years.
Si nce the amendnent introducing the age of 50 years cane in
August 1969, after the respondent had already attained 50
years, the first reviewin his case could be held only in
Oct ober 1969. The second Committee sat in May 1970 after
the first Comm ttee had reconmended the continuance of the
respondent in-service in Cctober 1969 which was agreed to by
the State Governnent and even reiterated by it on a query
fromthe Central CGovernment in January 1970. |f the Centra
CGovernment did not choose to-decide against the respondent
then, the second Review Commttee of My

(1) [1968] 1 S.CR “111.

(2) [1973] 2 S.C R/ 752.
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1970 coul d not again consider the case of the respondent in
t he usual course and under normal circunmstances when he was
not even 53 vyears of age after having already got a
cl earance fromthe first Review Commttee which was endorsed
by the, State Governnent only four nonths earlier. It was
open to the Central Governnent to differ from the State
Governnment’s views. But it did not. W nust nake it clear
that the decision would have been-entirely different if we
were satisfied that there were exceptional circunstances of
any kind to reopen the case of the respondent.

The correct position that energes fromrule 16(3) read wth
the procedural instructions is that the Central Governnent,
after consul tation with the State CGover nment nmay
prematurely retire a civil servant-wth three nonths’
previous notice prior to his attaining 50 years or 55 years,
as the case may be. The only exception is of those cases
whi ch had to be examined for the first tinme after anendnent
of the rule substituting 50 years for 55 where even
of ficers, who had crossed the age of 50 years, even before
reasoni ng 55, could be for the first tine reviewed. ~Once a
review has taken place and no decision to retire on that
revi ew has been ordered by the Central Government, the offi-
cer gets a lease in the case of 50 years wupto the / next
barrier at 55 and, if he is again cleared at that point, he
is free and untramell ed upto 58 which is his usual -span of
the service career. This is the normal rule subject  always
to exceptional circunmstances such as disclosure of  fresh
obj ectionable grounds with regard to integrity or sone other
reasonably wei ghty reason.

Under Article 310, Governnent servants, high or low, hold
service during the pleasure of the President or the Governor
as the case may be., subject to two well-known [limtations,
nanely, that they shall not be dismi ssed or renoved by an
authority subordinate to that by which they were appointed
and secondly, that they shall not be dism ssed or renoved or
reduced in rank except after an enquiry into the charges
clearly levelled against themand affording a reasonable
opportunity of being, heard in respect of the charges. We
need not refer to the proviso to Article 311(2) which deals




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

with certain exceptional cases.

Thus the pl easure doctrine under Article 310 is conditioned
by constitutional restrictions under Article 31 1. Under
Article 309 the appropriate legislature nay regulate the
recruitnment and conditions of service and until so done, the
President or his delegate and the Governor or his del egate
may make rules regulating the recruitment and conditions of
service. The Act passed by the appropriate |egislature and
the rules nade under Article 309 will. however, be subject
to the provisions of the Constitution which include Article
311 and certainly the Fundanental rights.

The pleasure doctrine under Article 310 is in a way
unoffendingly resuscitated with appropriate vigour towards
the tail end of the career of a Government servant under
rule 16(3) in the puublic interest Conpulsory retirenent
under the service rules is not by way of punishment, as
understood in service jurisprudence, however, unsavoury it
533

may be otherwise. ~During the entire tenure of Governnent
servants from the date of tenporary or probati onary

appoi ntnent till term nation or retirenent, as the case may
be, there is an undoubted  security for them against
di smssal, renmoval or reduction in rank except in the,

manner |aid down under Article 311(2), read with relevant
l aws or rul es made 'under Article 309.

In order to pass the test of constitutionality, rule 16(3)
nust needs be | saf eguarded by reasonabl e procedur a
gui del i nes in order that here nay be no scope for
arbitrariness or discrimnation. That is how rule 16(3),
being silent, instructions speak-and do vitative service in
a vacuous field. The material procedure under the
instructions, as if interwoven in rule 16(3)., can. on no
account be held invalid or inperm ssible.

Conpul sory retirement under rule 16(3) is a salutary
safeguard in the armoury of the Government for maintenance
of the services in trimand fitness. Rule 16(3) is a
constant remnder to the slacker, the sluggish ‘and the
inefficient, not to speak of those who may be di shonest or
unscr upul ous by reputation beyond redenption. At a
reasonable point of service a stage is reached when the
Governnment reserves its undoubted right to have ~a second
ook at the officers whether their retention in enploynent
woul d be useful in the public interest. That is the role of
rule 16(3). Rule 16(3), with the instructions, is a warning
poster for every GGovernnent servant to -conduct hinself
properly, diligently and efficiently throughout his  service
career. The Government has advanced the time of the first
revi ew by amendnent of rule 16(3). As stated earlier, there
are now two stages in a service career, nanely, at the age
of 50 and 55, for the Governnent to take a decision to

refurbish, invigorate and stinulate the Service “and wth
that sole object a decision has’ to be fairly taken well in
time wunder rule 16(3) in accordance wth the published
pr ocedur e.

While purity in admnistration is certainly to be desired,
the security and norale of the Service have also to be
mai ntained. It is because of these high considerations that
the CGovernment has issued appropriate and reasonabl e
instructions to guide the authorities in. passing orders for
premature retirement. The instructions clearly show that
"having arrived at an assessnent in favour of further con-
tinuance in service at the age of 541 years or so, there
woul d ordinarily be no occasion for changing the assessnent
during the next three years, so that an annual review would
serve little practical purpose". The principle behind this
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instruction is that the sword of Danocl es nmust not bang over
the officer every six nonths after he attains the age of 50
years.

The |learned Solicitor General next submitted that the High
Court was not right in going behind the order of compul sory
retirement and delving into the files of the Governnent to
see for itself whether the order could be sustained. We
find that the records of service of the respondent and other
papers were produced by the | earned Advocate General before
the Hi gh Court without any objection and w thout clainmnng
any privilege with regard to those docunents. That being
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the factual position, we are not inclined to consider
whet her the course adopted by the High Court in this case is
open to objection. It -will, however, be proper to observe
that when an order of conpulsory retirenment is chall enged as
arbitrary or mla fide by making clear and specific
all egations, it~ will then be certainly necessary for the
Governnment to produce all the necessary naterials to rebut
such pleas to satisfy the court by voluntarily producing
such docunents-as will be a conplete answer to the plea. It
will be for the Government al'so to decide whether at that
stage privilege should be claimed with regard to any
particul ar document. Odinarily, the service record of a
Government servant /in a proceeding of thi's nature cannot be
said to be privil eged docunent which shoul d be shut out from
i nspecti on.

The inpugned order of conpul sory retirement, as found above,
was made on the ‘reconmendation of the second Revi ew
Conmittee and that isin theteeth of the conditions of
service flowing fromthe instructions of the Hone  Mnistry
and hence cannot be sustained. The Hi gh Court was right in
guashi ng the said order.

In the result both the appeals are disnmissed although not on
the ground stated by the High Court. The respondent is
entitled to one set of costs to be shared by both the
appel | ants.

MR

Appeal s di sni ssed
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