REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 2684 OF 2007

B. Premanand & O hers .. Appel | ant s
ver sus

Mohan Koi kal & Ot hers .. Respondent s

ORDER

Heard | earned counsel for the parties.

This Appeal has been filed agai nst the i npugned
judgnent/order of the Full Bench of the Hi gh Court of Kerala
at Ernakul am dated 24t" May, 2006 passed in Wit Appeal No.
1774 of 2003. By that judgnent the wit appeal filed by the
appel | ants against the judgnent of a |earned Single Judge
dat ed 24th Septenber, 2003 has been disni ssed.

The facts have been set out in the inpugned judgnent
and hence we are not repeating the same here except wherever
necessary.

The dispute in this appeal is about the inter se
seniority on the post of Block Devel opnent O ficer between
the general category candidates (the respondent Nos.1 to 5
herein) and the Schedul ed Caste/ Schedul ed Tribe candi dates
(the appel l ants herein).

The rule relevant for this purpose is Rule 27(c) of

the Kerala State and Subordinate Services Rules, 1959 (for



short '"the Rules'), which states:
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“27(c) Notwithstanding anything <contained in
clauses (a) and (b) above, the seniority of a
person appointed to a class, category or grade in
a service on the advice of the Comm ssion shall
unl ess he has been reduced to a lower rank as
puni shnent, be determned by the date of first
effective advice nmade for his appointnent to such
class, category or grade and when two or nore
persons are included in the sanme |list of
candi dates advi sed, their relative seniority
shall be fixed according to the order in which
their nanes are arranged in the advice list.”

A perusal of the above rule shows that seniority is
to be determned by the date of first effective advice nade
by the Public Service Conm ssion to the State Governnent for
appoi nt ment .

Adm ttedly, in the present case, the first effective
advice for the appellants was made by the Kerala Public
Service Comm ssion on 8.7.1992, and they joined between
13.8.1992 and 22.10.1992 whereas the advice for the
respondent Nos. 1 to 5 was made on 6.4.1993, and they were
appointed as B.D.O On 28.9.1993 and they joined between
6.10.1993 and 17.11.1993. Hence, it is obvious from Rule
27(c) of the Rules that the appellants are senior to the
private respondents. However, both the |earned Single
Judge and Full Bench have held in favour of the

respondents.



We have carefully perused the judgnents of the Ful
Bench and the | earned Single Judge, and we regret we cannot
agree with them

The Full Bench and Single Judge have relied on
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equity, justice and good conscience, rather than |aw e
are of the opinion that this approach is incorrect. When
there is a conflict between |law and equity, it is the |aw
which is to prevail. Equity can only supplenent the |aw
when there is a gap in it, but it cannot supplant the | aw

In the present case, Rule 27(c) clearly nakes the
appel lants senior to the respondents as the advice for
their appointnents were mnmade prior to that for the
respondents.

M. V. Shekhar, |earned senior counsel, appearing for
the private respondents, however, submtted that due to
certain obstructions for which the private respondents are
not to be blanmed, their first effective advice was sent
| ater. M. Shekhar submtted that the rank list for the
respondents was prepared after due selection on 25.11.1987,
but the advice was not sent by the Public Service
Conmission till 1993 because of a letter dated 30.11.1988
issued by the Chief Secretary, Kerala Governnent directing
the Comm ssioner of Rural Devel opnent to start applying the

ratio in respect of cadre strength instead of the practice



being foll owed. Since the respondents' rank list was
expiring on 24.11.1990, they apprehended that they would
not get appointnment, and hence they filed wit petition No.
9161 of 1989 in the Hgh Court. Utimtely, the wit
petition was allowed and the order of the Chief Secretary

set aside, but in the neantine, the State Governnent issued
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notification dated 5.12.1989 inviting applications from
SC/ ST candidates for appointnent as B.D.Os. wunder the
special recruitnent as per Rule 17A of the Rules. The rank
list with regard to these SC/ ST candi dates was published on
20.6.1992, and hence they were appointed before the
candi dates whose rank list was published in 1987 (the
respondents herein). However, under Rule 27(c) what has to
be seen for determning seniority is not the date when the
rank list was published but the date when the advice was
sent.

M. Shekhar has relied on the decision of this Court
in Dalilah Sojah vs. State of Kerala & OQthers, (1998) 9 SCC
641. That deci si on, in our opi ni on, is clearly
di stinguishable as it nakes no reference to Rule 27(c) of
t he Rules. Moreover, the observation therein that “when
two vacanci es arose on 6.10.72 the appellant had a right to

be appointed against one of the vacancies” is clearly



against the settled legal position that even a selected
candidate has no indefeasible right to be appointed vide
Constitution Bench decision in Shankarsan Dash vs. Union of
India, AIR 1991 SC 1612, and several decisions thereafter.
In our opinion, Rule 27(c) of the Rules is plain and
cl ear. Hence, the Iliteral rule of interpretation wll
apply to it. No doubt, equity may be in favour of the
respondents because they were selected earlier, but as
observed earlier, if there is a conflict between equity and

the law, it is the |law which nmust prevail. The |aw, which
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is contained in Rule 27(c), is clearly in favour of the
appel | ants.

Hence, we cannot accept the submission of the
| earned senior counsel for the private respondents. The
| anguage of Rule 27(c) of the Rules is clear and hence we
have to foll ow that |anguage.

In Ms. Hralal Ratanlal vs. STO, AR 1973 SC 1034,
this Court observed:

"In construing a statutory provision the first
and forenost rule of construction is the literaly
construction. All that the Court has to see at
the very outset is what does the provision say.
If the provision is unanbiguous and if from the
provision the leqgislative intent is clear, the
Court need not call into aid the other rules of
construction of statutes. The other rules of
construction are called into aid only when the
legislative intent is not clear."




(enphasi s supplied)

It may be nmentioned in this connection that the
first and forenost principle of interpretation of a statute
in every system of interpretation is the literal rule of
interpretation. The other rules of interpretation e.g. the
m schief rule, purposive interpretation etc. can only be
resorted to when the plain words of a statute are anbi guous
or lead to no intelligible results or if read literally
would nullify the very object of the statute. Where the
words of a statute are absolutely clear and unanbi guous,

recourse cannot be had to the principles of interpretation
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other than the literal rule, vide Swedish Mitch AB vs.
Securities and Exchange Board, India, AR 2004 SC 4219. As
held in Prakash Nath Khanna vs. C1.T. 2004 (9) SCC 686

the |anguage enployed in a statute is the determ native
factor of the legislative intent. The |legislature 1is
presuned to have nmade no m stake. The presunption is that
it intended to say what it has said. Assuming there is a
defect or an om ssion in the words used by the |egislature,

the Court cannot correct or neke up the deficiency, vide
Del hi Financial Corporation vs. Rajiv Anand 2004 (11) SCC
625. Were the legislative intent is clear from the

| anguage, the Court should give effect to it, vide



Governnent of Andhra Pradesh vs. Road Rollers Oaners
Wl fare Association 2004(6) SCC 210, and the Court should
not seek to anend the law in the garb of interpretation.

As stated by Justice Frankfurter of the U S. Suprene
Court (see 'O Law & Men : Papers and Addresses of Felix

Frankfurter')

"Even within their area of choice the courts are

not at |arge. They are confined by the nature
and scope of the judicial function in its
parti cul ar exerci se in t he field of
interpretation. They are under the constraints
| nposed by the judicial function in our
denocratic society. As a matter of verba
recognition certainly, no one wll gainsay that

the function in construing a statute is to
ascertain the neaning of wrds used by the
| egislature. To go beyond it is to usurp a power
whi ch our denocracy has lodged in its elected
| egi sl ature. The great judges have constantly
adnoni shed their brethren of the need for
discipline in observing the limtations. A judge
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must not rewite a statute, neither to enlarge
nor to contract it. What ever tenptations the
statesmanship  of pol i cy-maki ng  m ght wi sely
suggest, construction nust eschew interpolation
and evi sceration. He nust not read in by way of
creation. He nust not read out except to avoid
pat ent nonsense or internal contradiction.”

As observed by Lord Granworth in Gundy v. Pinniger,

(1852) 1 LJ Ch 405:

" 'To adhere as closely as possible to the
literal neaning of the words used, is a cardinal



rule fromwhich if we depart we |aunch into a sea
of difficulties which it is not easy to fathom"
In other words, once we depart from the literal
rule, then any nunber of interpretations can be put to a
statutory provision, each Judge having a free play to put
his own interpretation as he |ikes. This would be
destructive of judicial discipline, and also the basic
principle in a denocracy that it is not for the Judge to

| egi sl ate as t hat S t he t ask of t he el ected

representatives of the people. Even if the literal

interpretation results in hardship or inconvenience, it has

to be followed (see GP. Singh's Principles of Statutory

Interpretations, 9th Edn. pp 45-49). Hence departure from
the literal rule should only be done in very rare cases,
and ordinarily there should be judicial restraint in this

connecti on.
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As the Privy Council observed (per Viscount Sinonds,

L.C):

"Again and again, this Board has insisted that in
construing enacted words we are not concerned
wth the policy involved or with the results,
injurious or otherwise, which may follow from
giving effect to the |anguage used."(see Enperor
v. Benoarilal Sarma, AIR 1945 PC 48, pg. 53).



As observed by this Court in CIT vs. Keshab Chandra

Mandal , AIR 1950 SC 265:

Hardship or i nconveni ence cannot alter t he
neani ng of t he | anguage enpl oyed by t he

Legislature if such neaning is clear on the face
of the statute".

Were the words are unequivocal, there is no scope
for inporting any rule of interpretation vide Pandian
Chem cals Ltd. vs. CI.T. 2003(5) SCC 590.

It is only where the provisions of a statute are
anbi guous that the Court can depart from a Iliteral or
strict construction vide Narsiruddin vs. Sita Ram Agarwal
AlR 2003 SC 1543. Where the words of a statute are plain
and unanbi guous effect nust be given to them vide Bhaiji
vs. Sub-Divisional Oficer, Thandla 2003(1) SCC 692.

No doubt in sone exceptional cases departure can be
made from the literal rule of the interpretation, e.g. by

adopti ng a purposive construction, Heydon's m schief rule,
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etc. but that should only be done in very exceptional
cases. Odinarily, it is not proper for the Court to
depart from the literal rule as that would really be
anending the law in the garb of interpretation, which is

not permssible vide J.P. Bansal vs. State of Rajasthan &



Anr . AR 2003 SC 1405, State of Jharkhand & Anr. VS.
Govi nd Si ngh JT 2004(10) SC 349 etc.. It is for the
| egislature to anmend the law and not the Court vide State
of Jharkhand & Anr. vs. Govind Singh JT 2004(10) SC 349.
In Jinia Keotin vs. K'S. Mnjhi, 2003 (1) SCC 730, this

Court observed

" The Court cannot legislate..... under the garb
of interpretation....... "
Hence, there should be judicial restraint in this
connection, and the tenptation to do judicial |egislation
should be eschewed by the Courts. In fact, judicial

| egislation is an oxynoron.

In Shiv Shakti Co-operative Housing Society vs.
Swar aj Devel opers AIR 2003 SC 2434, this Court observed:

"It is a well settled principle in law that the
Court cannot read anything into a statutory

provision which is plain and unanbi guous. A
statute is an edict of the |egislature. The
| anguage enpl oyed in a statute i's t he

determ native factor of legislative intent."
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Where the |anguage is clear, the intention of the
| egi slature has to be gathered from the | anguage used vide

Grasim Industries Limted vs. Collector of Custons 2002 (4)



SCC 297 and Union of India vs. Hanmsoli Devi 2002 (7) SCC
273.
In Union of India and another vs. Hansoli Devi and

ot hers 2002(7)SCC (vide para 9), this Court observed :

"It is a cardinal principle of construction of a
statute that when the |anguage of the statute is
pl ain and unanbi guous, then the court nust give
effect to the words used in the statute and it
would not be open to the courts to adopt a
hypot heti cal construction on the grounds that
such construction is nore consistent with the
al | eged object and policy of the Act."

The function of the Court is only to expound the |aw
and not to legislate vide District Mning Oficer vs. Tata
Iron and Steel Conpany 2002 (7) SCC 358. If we accept the
interpretation canvassed by the |earned counsel for the
private respondents, we will really be |egislating because
in the guise of interpretation we wll be really anending

Rul e 27(c) of the Rules.

In CQurudevdatta VKSSS Maryadit vs. State of

Mahar ashtra AIR 2001 SC 1980, this Court observed :

"It is a cardinal principle of interpretation of

ClVIL APPEAL NO. 2684 OF 2007

-11-

statute that the words of a statute nust be
understood in their natural, ordinary or popular



sense and const rued accor di ng to their
granmmati cal neaning, unless such construction
leads to sone absurdity or unless there 1is
sonmething in the context or in the object of the

statute to suggest to the contrary. The gol den
rule is that the words of a statute nust prim
facie be given their ordinary neaning. It is yet

another rule of construction that when the words
of the statute are clear, plain and unanbi guous,
then the Courts are bound to give effect to that

meani ng, irrespective of the consequences. It is
said that the words thenselves best declare the
intention of the |awqgiver. The Courts are

adhered to the principle that efforts should be
made to give neaning to each and every word used
by the Ilegislature and it 1is not a sound
principle of construction to brush aside words in
a statute as being inapposite surpluses, if they
can have a proper application in circunstances
conceivable wthin the contenplation of the
statute".
The sane view has been taken by this Court in S
Mehta vs. State of Mharashtra 2001 (8) SCC 257 (vide para
34) and Patangrao Kaddam vs. Prithviraj Sajirao Yadav

Deshnugh AIR 2001 SC 1121.

The literal rule of interpretation really neans that
there should be no interpretation. In other words, we
should read the statute as it is, wthout distorting or
twisting its | anguage.

W nmay nention here that the literal rule of
interpretation is not only followed by Judges and | awers,
but it is also followed by the lay man in his ordinary

life. To give an illustration, if a person says "this is a
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pencil", then he neans that it is a pencil; and it is not

that when he says that the object is a pencil, he neans
that it is a horse, donkey or an elephant. |In other words,
the literal rule of interpretation sinply neans that we
mean what we say and we say what we nean. If we do not
follow the literal rule of interpretation, social life wll
become inpossible, and we will not understand each other.

If we say that a certain object is a book, then we nean it

is a book. If we say it is a book, but we nean it is a
horse, table or an elephant, then we will not be able to
communi cate with each other. Life will becone inpossible

Hence, the nmeaning of the literal rule of interpretation is
sinmply that we nean what we say and we say what we nean.

In this connection, we may also refer to the M mansa
Rul es  of Interpretation which were our traditiona
principles of interpretation used for thousand of years by
our jurists. It is deeply regrettable that in our |aw
courts today these principles are not cited. Today, our so
call ed educated people are largely ignorant about the great
i ntellectual achi evements of our ancestors, and the
intellectual treasury which they have bequeathed to us.
The M mansa Rules of Interpretation are one of these great
achi evenents, but regrettably they are hardly ever used in
our |aw courts.

It may be nentioned that it is not stated anywhere
in the Constitution of India that only Maxwell's Principles

of Interpretation can be utilised. W can utilise any
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system of interpretation which can help to resolve a
difficulty. Principles of interpretation are not
principles of law but are only a nethodol ogy for explaining
the neaning of words used in a text. There is no reason
why we should not use M mansa Principles of Interpretation
I n appropriate occasions.

In Mmansa, the literal rule of interpretation is
known as the 'Shruti' or Abhida" Principle. This is

illustrated by the Garhapatya nyaya (In M mansa Maxins are

known as nyayas). There is the vedic verse: “Aindrya
gar hapat yam wupatishthate”, which neans “By the Mantra
addressed to Indra establish the household fire.” Thi s

verse can possibly have several neanings viz. (1) worship
Indra (2) worship Garhapatya (the household fire) (3)
wor ship both, or (4) worship either.

However, since the word 'Grhapatyani is in the
obj ective case, the verse has only one neaning, that is,
"worship Garhapatya'. The word 'Aindrya' neans 'by Indra'
and hence the verse neans that by verses dedicated to Indra
one should worship Garhapatya. The word '"Aindrya' in this
verse is a Linga, (in Mnmansa Linga neans the suggestive
power of a word), while the words ' Gar hapat yam
Upatishthate' are the Shruti. According to the M mansa

principles, the Shruti (literal neaning) wll prevail over



the Linga (suggestive power).
It is not necessary to go into details, but
reference can be nade to the Book "'Mnmansa Rules of

Interpretation' by K L.Sarkar which is a collection of
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Tagore Law Lectures delivered by himin 1909. According to
the M mansa Principles, the Sruti Principle or literal rule
of interpretation will prevail over all other principles,
e.g., Linga, Vakya, Prakarana, Sthana, Samakhya etc.

As a result of the above discussion, this appeal is
all oned and the inpugned judgnent of the Full Bench of the
Hi gh Court as also the judgnent of the |earned Single Judge
are set aside and the wit petition filed by the private

respondents before the High Court is dismssed. No costs.

NEW DELH ; J.
MARCH 16, 2011 [ GYAN SUDHA M SRA]



