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ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S.C. Agrawal . J.:

Leave granted.

We have heard | earned counsel for the parties.

This appeal is directed against the Judgnent of the
Madras Hi gh Court dated February 23, 1994 in Wit Appeal No.
97 of 1994 arising out of Wit Petition No. 18048 of 1993
filed by Controm x Private Limted, respondent No. 1 herein

Respondent No. 1, a conpany registered  under the
Conpani es Act, 1956, is engaged in_the nmanufacturing of
el ectronic instrunments. The State Industries  Pronotion
Corporation of Tam | Nadu Ltd. (for short “SIPCOT") s a
Fi nanci al Corporation established under the provisions of
the State Financial Corporations Act, 1950 (hereinafter
referred to as the Act). Respondent No. 1 applied for a term
loan for setting up a project for ‘manufacture of
programmabl e logic controllers, control panels, electronic
timer, tenmperature scanners, etc. On March 25, 1987 Sl PCOT
sanctioned a termloan of Rs. 38 |lakhs. On June 16, 1987,
IDBI soft loan of Rs. 6.8 lakhs was also sanctioned.
Respondent No.1 executed a registered nortgage on-July 29,
1987 and created equitable nortgage and has executed ot her
security docurments. As per the terms of securities of the
| oan, respondent No. 1 was required to repay the termloan
in instal ments from Decenber 1, 1989 to June 1, 1994 and the
soft loan was to be repaid in instal nents from Septenber 18
1990 till March 18, 1994. Respondent No.1, did not adhere to
the paynment schedule and becane a defaulter in paynent of
the principal amount as well as the interest. At the request
of respondent No. 1, the repaynment of the termloan was
reschedul ed to June 1, 1990 to June 1, 1994 and it was again
reschedul ed and respondent No. 1 was permtted to repay the
loan from June 1, 1991 to June 1, 1994. Inspite of the said
reschedul i ng of the paynent respondent No. 1 was not able to
adhere to the revised schedule and comritted default in
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paynment. On August 8, 1991 SIPCOT issued a Show Cause Notice
to respondent No. 1 whereupon respondent No. 1 paid a sum of
Rs. 1,00,000/- and promsed to repay the entire dues within
2/ 3 nonths. Thereafter, the natter was revi ened on Septenber
3, 1991 and respondent No. 1 was asked to pay 50 per cent of
the interest overdues anpbunting to about Rs. 3.23 | akhs by
Decenber 31, 1991 to enable SIPCOT to consider the
reschedul ing of the paynent of the |oan but respondent No. 1
did not nake the said paynent. On Cctober 24, 1991 S| PCOT
issued a notice under the provisions of the Act recalling
the entire dues ampunting to Rs. 47,22,303/-. After the said
noti ce respondent No. 1 paid a sumof Rs. 1 |akh. In view of
the assurances gi ven by respondent No. 1 that the
out st andi ng amount will be paid as early as possible, SIPCOT
on February 2, 1992 agreed to nodify the schedul e of paynent
and also withdrew the foreclosure notice by letter dated
February 26, 1992. Since respondent No.1l failed to abide by
the assurances a Show Cause Notice was again sent by S| PCOT
on May ' 18, 1992 and the |oan was foreclosed for a second
time on. June 17, 1992, when a foreclosure order was passed
recalling the sumof Rs. 56,13,406.20 p. outstanding on May
31, 1992. By letter dated August 17, 1992 respondent No. 1

was informed that the appellant will take possession of the
unit on August 26,  1992. Respondent No. 1 thereupon paid a
sum of Rs 4, 00,000/ -. Thereafter Wit Petition No.

14479 of 1992 was filed in the Madras Hi gh Court and as per
directions of the High Court respondent No. 1 paid a sum of
Rs. 3,00,000/- on Cctober 31, 1992. ‘As regards the bal ance
amount the Hi gh Court, by order dated December 7, 1992, gave
directions fixing the ambunt ~of the instalnent and the
period for paynent of the sane. The entire anpunt was
required to be paid by the end of August 1993 and the first
instal ment of Rs. 2,00,000/- was to be paid by Decenber 31,
1992. The High Court also directed that if there was default
in any one of the instalnments, it would be open to the
respondent Corporation to take proceedings under the State
Fi nanci al Corporations Act, 1951

Respondent No. 1 did not make the paynment of the sum of
Rs. 2,00,000/- by Decenber 31, 1992 as per aforesaid order
On January 5, 1993 SIPCOT took possession of the nortgaged
assets of respondent No. 1. The nortgaged assets were val ued
by SIPCOT at Rs. 36.44 | akhs. In February 1993 S| PCOT i ssued
an advertisenent inviting offers for sale of the nortgaged
assets, but no offer was received in response to the said
advertisenent. A second advertisenment issued by SIPCOT was
published in the Indian Express on June 2, 1993. In response
to the said advertisenent ETK International” Ferrites
Limted, respondent No. 2 herein, nmade an offer/to purchase
the assets for a sumof Rs. 14.26 |akhs. Since the said
offer was too low, SIPCOT negotiated with respondent No. 2
and as a result of such negotiations respondent No. 2 agreed
to revise the offer and to pay a sumof Rs. 38 |akhs. The
said offer of respondent No. 2 was accepted by the SIPCOT
and respondent No. 2 paid the entire amount of Rs. 38 |akhs
by Septenber 15, 1993.

On Septenber 19, 1993, respondent No. 1 filed the wit
petition giving rise to this appeal in the Madras H gh Court
wherein the action of SIPCOT in selling the assets to
respondent No. 2 was challenged on the ground that the
mar ket value of the assets would be Rs. 72.60 | akhs and the
sale of the sane for Rs. 38 lakhs to respondent No. 2 was
invalid in view of the law laid down by this Court in Mhesh
Chandra v. Regional Manager, U.P. Financial Corporation &
Os. 1993 (2) SCC 279. The writ petition was di sposed of by
a learned single Judge of the Hi gh Court by Judgrment dated
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Decenber 1, 1993. The | earned single Judge has observed:
"A perusal of t he pl eadi ngs

certainly shows that the Corporation had

been very considerate in giving time to

the petitioner conpany f or maki ng

payments. Certainly | cannot say that

the Corporation had acted in a nanner

referred to by the Suprene Court of

India in Mahesh Chandra’ s case."

The | earned single Judge was, however, of the view that
SIPCOT had acted in haste and hurry, to the prejudice of
respondent No. 1, in taking possession of the wunit on
January 5, 1993 and in selling the sane and the said action
of the SIPCOT violated the directions of this Court in
Mahesh Chandra case (supra). The |earned single Judge held
that respondent No. 1 could not get any relief unless he is
willing to deposit the said sale price of Rs. 38 |akhs
within a reasonable time. Therefore, the Ilearned single
Judge quashed the sale of the nortgaged assets by Sl PCOT,
subj ect .to the follow ng directions:

(i) ~The i mpugned proceedi ngs dat ed

6.9.93 shall stand set  aside if the

petitioner conpany deposits with the

first respondent a sum of Rs. 20 |akhs

on or before 31.12.93 and a further sum

of Rs. 18 | akhs on or before 20.1.94.

(ii) On the petitioner depositing the

said sum of Rs. 38 |lakhs on or before

20.1.1994, or ‘at any earlier point of

time, the respondents 1 to 3 are

directed to redeliver the unit backto

the petitioner conpany.

(iii) I'n the event of the non-paynent of

any one of the anmounts on or before the

dat es above nentioned the impugned order

dated 6.9.93 shall stand validated. It

will then be open to the respondents 1

to 3 to hand over the unit to the fourth

respondent .

(iv) The bal ance of anount payable under

the loan transaction shall be repaid in

monthly instalnents of Rs. 3 |[akhs,

conmmenci ng from February 1994, payable

on or before 10.3.1994, and so on til

the entire paynment is conplete.

The default of any one of t he

i nstal ments under clause (iv) it will be

open to the respondent to take action in

accordance with | aw "

Respondent No. 1 did not, however, comply with the said
directions given by the | earned single Judge. Respondent No.
1 filed an appeal (WA No.97 of 1994) agai nst the Judgnent
of the | earned single Judge. The said appeal was di sposed of
by a Division Bench of the H gh Court by Judgnent dated
February 23, 1994. The | earned Judges were of the view that
there was failure on the part of SIPCOT to follow the
guidelines laid down by this Court in Mahesh Chandra case
(supra) in the matter of sale of the unit by tender and by
private negotiations. The |earned Judges of the H gh Court
have observed that since the financial agency had advanced
inall Rs. 44.80 |akhs (Rs. 38 |lakhs termloan and Rs. 6.80
| akhs soft loan) in the year 1987, it is clear that the unit
was worth nore than Rs. 44.80 |akhs even in the year 1987
and, therefore, it could not have been sold in the year 1993
for a sumof Rs. 38 lakhs only. The |earned Judges al so
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observed that instead of inposing conditions on respondent
No. 1 for setting aside the sale by tender even though the
said sale was found illegal and opposed to the judgnent in
Mahesh Chandra case (supra) the |earned single Judge ought
to have set aside the sale and directed the appellants to
put up the unit for sale afresh by giving sone reasonable
time to respondent No. 1 to repay the amount, if possible.
As regards taking possession of unit by the SIPCOT, the
| ear ned Judge observed:
"No grievance is made before us

that there was anything illegal in the

Fi nanci al Corporation taking possession

of the wunit, rightly also, because the

petitioner was a defaulter. In spite of

the fact that several opportunities were

given to it for  repaying the amount as

per the instalnments, it failed to repay.

Therefore, after ~setting aside the sale

ef fected in favour of t he 4t h

respondent, the Financial Agency has to

t ake back t he possession of the unit and

continue to keep it in its possession

Thereafter, it has to take steps to

bring the unit for sale afresh.”

The | earned Judges were of the view that before the
unit was brought for  sale afresh, a reasonable tinme should
be given to respondent No. 1 to nake paynment of the entire
amount which had becone due as on January 1, 1994 and if
respondent No. 1 failed to pay the entire anount, which has
become due as per the terns and conditions of the term]loan
and soft loan on January 1, 1994, within the specified
period, it would be open to the appellants to put up the
unit for sale in accordance with |aw. The |earned Judges,
therefore, nodified the order passed by the |earned single
Judge and directed as under

"The sale by tender hel d by

respondents 1 to 3 and confirnmed in

favour of respondent No.4 is set aside.

Respondents 1 to 3 shall take the unit

into possession on refunding the anmount

to the 4th respondent. Accordingly,

respondent No. 4 shall hand over
possession of the unit to respondents 1
to 3. The petitioner/appel |l ant is

granted tinme till the end of April, 1994
to pay the entire amunt that would
become due on 1.1.1994 as per the termns
of the termloan and soft |oan and al so
to pay the remai ning anount on 1.6.1994.
In the event the petitioner/appellant
pays the amount as per the first
condition on or before 30th April, 1994,
respondents 1 to 3 shall hand over the
unit to the petitioner/appellant. In the
event the petitioner/appellant fails to
pay the anpbunt as per the aforesaid
condition respondents 1 to 3 shall be at
liberty to proceed to put up the unit
for sale by auction or tender in
accordance with law and in terns of the
judgrment of the Suprenme Court in Mahesh
Chandra’s case (AIR 1993 SC 935)."
Feeling aggrieved by the said directions given in the
said Judgnment of the Division Bench of the High Court, the
appel l ants have filed this appeal
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At the out set it may be stated that SIPCOT has been
quite accommpdating in the nmatter of repaynment of the dues
by respondent No. 1 and has reschedul ed the payment of the
instal ments a nunber of tines and the notice of foreclosure
whi ch was given on Cctober 24, 1991 was al so withdrawn on
the basis of the assurance given by respondent No. 1
regardi ng paynent of the dues. A second notice of
foreclosure had to be issued on June 17, 1992 since
respondent No. 1 failed to abide by the assurances given by
it. Respondent No. 1 also failed to comply with the
directions that were given by the H gh Court in its order
dat ed Decenber 7, 1992 while disposing of the earlier Wit
Petition No. 14479 of 1992 of by respondent No. 1. It is
only thereafter that SIPCOI took possession of the unit of
respondent No. 1 on January 5, 1992 and started proceedings
for the sale of the wunit. It wuld thus appear that
sufficient latitude was given by SIPCOT to respondent No. 1
to honour  its commitnents in regard to the paynent of |oan
but respondent” No. 1 was naking continuous defaults in
di schargingits obligationsin that regard. The |earned
singl e Judge has also found that ~SIPCOT had been very
considerate in giving time to respondent No. 1 for naking
paynments and it cannot be said that SIPCOT has acted in an
arbitrary or unreasonabl e manner. So al so the | earned judges
on the Division Bench of the High Court  have found that
rightly no grievance had been nade that there was anything
illegal in SIPCOT taking possessionof the wunit because
inspite of the fact that several opportunities were given to
respondent No. 1 for repaying the amount as per the
instalments, it failedto repay. The only fault that has
been found in the action taken by SIPCOT is in the matter of
the procedure followed for sale of the nortgaged assets of
respondent No. 1. The I|earned single judge as well as the
Di vi sion Bench of the H gh Court  haveheld that the said
sale was not conducted in accordance wth the guidelines
laid down by this Court in Mhesh Chandra case  (supra)
inasmuch as (i) the sale was not held by auction and was
held by inviting tenders foll owed by negotiations; (ii) the
price for which the properties were sold was low, and (iii)
before accepting the offer of Rs.. 38 lakhs nade by
respondent No. 2, no intimation was given to respondent No.
1 so as to enable it to make a hi gher offer:

In the matter of sale of public property, the dom nant
consideration is to secure the best price for the property
to be sold. This can be achieved only when there is naxi num
public participation in the process of sale and every body
has an opportunity of naking an offer. Public auction after
adequate publicity ensures participation of every person who
is interested in purchasing the property and generally
secures the best price. But nmany tines it nmay not be
possi bl e to secure the best price by public auction when the
bi dders join together so as to depress the bid or the nature
of the property to be sold is such that suitable bid may not
be received at public auction. In that event, the other
suitable node for selling of property can be by inviting
tenders. In order to ensure that such sale by calling
tenders does not escape attention of an i nt endi ng
participant, it is essential that every endeavour shoul d be
made to give wide publicity so as to get the maxi mum price.
These considerations which govern the sale of public
property have been held to be applicable to a sale of
property by the State Financial Corporations under section
29 of the Act in Mahesh Chandra case (supra). In that case
this Court has held that sale by public auction is
uni versally recognised to be the best and nost fair nethod
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and is beyond reproach and, if it is not possible to adopt
the said nethod, sale nay be held by inviting tenders, but
in that event every endeavour should be made to give wide
publicity to get the maxinmum price. The said decision
cannot, therefore, be construed as laying down that a sale
by tender is inpermssible and invalid. The |earned judges,
in that case, have referred to the decisions of this Court
i n Sachi dananda Pandey v. State of West Bengal, 1987 (2) SCR
223 and Haji T.M Hassan v. Kerala Financial Corporation

1988 (1) SCR 1079, wherein it has been held that one of the
nodes of securing the public interest, when it is considered
necessary to dispose of a property, is to sell the property

by public auction or by inviting tenders. It cannot,
therefore, be said that a sale by inviting tenders is ipso
facto invalid. The validity of such a sale will have to be

considered in the light of the facts and circunstances of
the particul ar case.

In‘the facts and circunmstances of this case, it cannot
be said that the failure on the part of SIPCOT to sell the
property by public auction and selling it to respondent No.
2 by invitingtenders is'bad for the reason that the said
property has not received the best price in the market. As
indicated earlier inresponse to the first advertisement no
of fer was received from anybody and in_ response to the
second advertisenment also only one offer was received from
respondent No. 2 and that too was only for Rs. 14.26 | akhs.
Thr ough negotiations SIPCOT was able to secure a revised
offer of Rs. 38 |akhs, which was norethan the amunt of Rs.
36.44 | akhs, at which the unit had been val ued. Respondent
No. 1 had sufficient opportunity, during the pendency of the
matter in the High Court as well as in this Court, to secure
an offer higher than Rs. 38 | akhs nade by respondent No. 2,
but he has not been able to bring any hi gher offer. In the
circunstances it cannot be said that the price at which the
unit was sold was | ow. The sanction of the loan of Rs. 44.80
| akhs in 1987 cannot afford a basis for holding that the
value of the unit in 1993 could not be less than Rs. 44.80
| akhs. The value of the plant ‘and machinery could have
fallen on account of its being used during the period from
1987 to 1993 or due to the same getting outdated. If the
val ue of the unit was higher than Rs. 38 | akhs it would have
been possible for respondent No. 2 to obtain a better offer.
H's failure to do so negatives the inference that the sale
price of Rs. 38 lakhs is low. Simlarly, the failure onthe
part of SIPCOT to give intimation to respondent No. 1 before
accepting the offer of Rs. 38 | akhs nade by respondent No.
2, is of little consequence in the facts of ~this case
because respondent No. 1 has had sufficient opportunity both
before the Hi gh Court as well as in this Court to obtain a
hi gher offer, but he has failed to do so.

In these circunstances no fault can be found with the
action of SIPCOT in selling the unit to respondent No. 2 for
Rs. 38 |Ilakhs and the Judgnent of the High Court, in setting
asi de the said sal e cannot be uphel d.

The appeal is, therefore, allowed. The Judgnent of the
Di vi sion Bench dated February 23, 1994 in Wit Petition No.
97 of 1994 as well as Judgnment of |earned single Judge dated
Decenber 1, 1993 in Wit Petition No. 18048 of 1993 are set
aside and the said wit petition filed by respondent No. 1
is dismssed. Having regard to the facts and circunstances,
there will no be or der as to costs.




