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ACT:
Land Acquisition Act, 1894:

Ss. 4, 6, /12, 18-Land acqui si'tion- Co-owners-Wit
petition by father and brother-No co-ownership pleaded-Hi gh
Court quashed notification concerning the- two Ilitigants
only-Qther brother accepted conmpensation under protest and
sought reference for enhancenent of conpensation- Wit
petition by himafter about 5 years seeking to quash same
notification-Miintainability of.

Awar d- Renedy of reference-Wether conpensation to be
accepted only under protest.

H ndu Law:

Copar cenary-\Wet her can be pleaded between brothers
only excludi ng father

Constitution of India:

Articles 136, 226-Plea-Not raised in wit “petition-
Whet her can be entertained in appeal

HEADNOTE:

In awit petition filed by the father and the brother
of the appellant, a Notification dated 6.8.1973 issued under
ss. 4 and 6 of the Land Acquisition Act, 1894 was quashed by
the Hi gh Court. The Letters Patent Appeal filed by the State
was dism ssed by the Division Bench of the High Court, but
it restricted to quashing of the notification only in
relation to the land of the two respondents in that™ appea
i.e., the father and the brother of the appellant herein

The appellant was not a party in the wit petition
filed by his father and brother. He had accepted ‘under
protest the conpensation awarded by the Collector on
11.12. 1973 and had filed applications for enhancenent of
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conpensation before the conpetent court.

In Septenber, 1978, the appellant filed a wit petition
before the Hi gh Court seeking to quash the same Notification
dated 6.8.1973, and contended that Letters Patent Appeal was
wrongly decided inasmuch as the whole Notification, and not
part of it concerning the two respondents therein only,
ought to have been quashed. The writ petition was heard and
di sm ssed by the Division Bench which had decided Letters
Patent Appeal. The appellant filed the appeal by specia
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| eave to this Court.

It was contended on behalf of the appellant that wit
petition filed by his father and brother nust have been
deened to have been filed on his behalf also and the
deci si on in the Letters Patent Appeal guashi ng t he
Notification wunder ss.4 and 6 of the Act "in so far as it
related to the respondents therein" included the appellant
herein al so. The appel | ant al so cl ai med co-
owner shi p/ coparcenary with his brother only.

Di smissing the appeal, this Court,

HELD: 1.1 There could be no co-parcenary in the
presence of father between the brothers only by excluding
the father. No co-parcenary was pleaded by the appellant
with his father and brother. The only co-owner-ship or
coparcenary was clained with his brother. [p44F-QG

1.2 In wit petitionor.in the appeal before the High
Court, neither appellant’'s father nor his brother nade any
representation that they were filing wit petition on behalf
of the appellant either express or by necessary inplication
That liti'gation by themwas in their own right and they did
not plead and coparcenary with the appellant. [p44E-F]

2. One co-owner nmmy challenge the acquisition whereas
the other co-owner may be satisfied with the acquisition and
ask for conpensation and even for its enhancenent; the other
brot her may chal | enge the acquisition proceedings in his own
right; nmerely because one brother accepts conpensation

other brother is not estopped from challenging acquisition

Sinmlarly, where one co-owner challenges acquisition, his
rights wll not be affected nmerely because other co-owner
had accepted acquisition and the conpensation. [pp.44GH
45A]

A. Viswanatha Pillai and others v.  Special Tahsildar
for Land Acquisition No. IV & Os., AR 1991 SC 1966,
di stingui shed.
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4. Section 18 of the Land Acquisition Act, makes it
clear that person interested, in order to enable himto seek
the renedy of reference can do so only if he does not accept
the Award. |In order to show that the person concerned had
not accepted the Award the cl ai nants accept the conpensation
only under protest because once the conpensation i's accepted
wi thout protest the person concerned may lose his right to a
reference for various matters nmentioned in s.18. [p. 45D F]

5. The wit petition by the appellant was filed
approxinmately five vyears after the date ~of Notification
under Sections 4 and 6 of the Land Acquisition Act and after
the award. The appell ant had not chall enged the acquisition
of land all these years. He accepted the conpensati on under
protest, not with a view to safeguard his right to chall enge
the acquisition itself but to safeguard his right to require
the matter being referred by the Collector for determnation
of the Court in relation to the matters mentioned in Section
18 of the Land Acquisition Act. It was not shown that he
wi thdrew the conpensation in pursuance of any order of —any
Court to safeguard any other rights. This was also not his
contention before the Division Bench dismissing his wit
petition. Such a plea cannot be permitted in the instant
appeal . [p.45A-B, D, GH|

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 2977 of
1979.

From the Order dated 11.9.1978 of the Punjab and
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Haryana Hi gh Court in CWP. No. 3771 of 1978.

G L. Sanghi, S.K. Mehta, Nand Lal Dhingra, Dhruv Mehta
and Aman Vachher for the Appellant.

A. S. Sohal and G K. Bansal for the Respondent.

The Judgrment of the Court was delivered by

YOGESHWAR DAYAL, J. This is an appeal by Shri Ashwan
Kumar Dhingra, Advocate, Fazilka, against the judgnent of
the Punjab and Haryan Hi gh Court dated 11th Septenber, 1978
dism ssing the wit petition (c.w p. 3771 of 1978), filed by
him Before considering the subm ssions on behalf of the
appel lant, it would be necessary to know a few facts.
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It appears that Sh. Sudhir Kumar Dhingra and his
father, Shri Nand Lal Dhingra, advocate had earlier filed a
wit petition (C WNo 3465 of 1973) against the State of
Punjab for quashing Notification dated 6th August, 1973
i ssued wunder Sections 4 and 6 of the Land Acquisition Act
1894. Inthis wit petition, the appellant herein was not a
party.  However, the learned Single judge of the H gh Court
by judgnment dated 19th Novenber, 1976 accepted the wit
petition and quashed the inpugned notification issued under
Section 4 and 6 of the Land Acquisition Act dated 6th
August, 1973. The |earned Judge in the said wit petition
also directed that the petitioners in that wit petition
would be entitled totake possession of the property on
deposi ting conpensati on. The State  of Punj ab bei ng
dissatisfied filed Letters Patent Appeal against t he
af oresaid judgnent of the | earned Single Judge dated 19th
Noverber, 1976. The Letters Patent Appeal (No. 14 of 1977)
cane up for hearing before a Division Bench of  the Hi gh
Court on 9th August, 1978. After hearing the Letters Patent
Appeal , the Division Bench dismssed the appeal but nodified
the order of the Single Judge to the extent that they
guashed the i mpugned Notification dated 6th August, 1973 "in
so far as they relate to the land of the respondents
therein.” The respondents therein were only Shri  Sudhir
Kumar Dhingra and his father, Shri Nand Lal /Dhingra,
advocat e.

The result of the said decision was that the Division
Bench restricted to quashing of the inpugned Notification
only in relation to the land of the respondents in the
Letters Patents Appeal the appellant herein,  Shri Ashwan
Kumar Dhingra filed a wit petition on or about 5th
Sept enber, 1978 for quashing the sane Notification dated 6th
August, 1973 issued under Sections 4 and 6 of the Land
Acqui sition Act.

It also appears that in pursuance of  the inpugned
Notification under Section 4 and 6 of the Land | Acquisition
Act, the Collector had announced his award on 11th Decenber,
1973 and the conpensation awarded by the Collector was
accepted by the petitioner, Shri Ashwani Kumar Dhingra under
protest and thereafter he filed application for enhancenent
o compensation before the conpetent court. The Wit
petition filed by the present appellant came up for hearing
bef ore the same bench which had decided the earlier Letters
Pat ent Appeal No. 14 of 1977 and the Division Bench passed
the follow ng order:

43

"The only contention raised before us is that in
L.P.A. No. 14 of 1977, decided on August 9, 1978,
the whole notification deserved to be quashed and
that part of the notification concerning t he
respondents in that <case could not legally be
gquashed. In the circunstances of the case, we are
not agreeable with the | earned counsel, especially
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when relief was granted to the respondent in that
letters patent appeal on the basis of t he
concession that was nade by M. Anand Swarup
Seni or Advocate, who was appearing for t he
respondents. Moreover, no wit petition is legally
mai nt ai nabl e on the ground that a wong concession
was made in the letters patent appeal which was
deci ded by us earlier, or that the decision in that
appeal was w ong.
No ot her point is urged before us.
For the reasons recorded above, this petition
fails and is dismssed in limne."

It is apparent fromthe aforesaid order of the Division
Bench that the <contention urged in support of the wit
petition on behalf of the appellant was that the Letters
Patent Appeal no. 14 of 1977 was wongly deci ded. Agai nst
the aforesaid decision dated 11th Septenber, 1978 Specia
Leave petition was filed which is the subject matter of the
present appeal.

M. "~ G'L. Sanghi, |earned counsel for appellant relied
on the decision of this Court in A Vishwanatha Pillai and
others r. Special Tahsildar for Land Acquisition No. IV and
others, AR 1991 SC 1966 and submitted that the wit
petition No. 3465 of 1973 which was filed by none other than
his brother and father, it nust have been deemed that the
said wit petition had been filed by his father and brother

on behal f of the appellant also. It appears-to us that the
reliance by the appellant herein on the said decision is not
really appropriate. It was observed in the aforesaid

deci sion of the Supreme Court at page 1969:
"When one of the co-owners or coparaceners nmade a
statenent in his reference application that hinself
and his brothers are dissatisfied with the award
made by the Collector and that they are entitled to
hi gher conpensation, it -would be clear that he was
maki ng a request, though not expressly stated so
but by
44

necessary inplication that he was acting on behalf
of his other co-owners or. coparaceners _and was
seeking a reference on behalf of right, title and
interest in the acquired property —and when the
reference was nmade in respect thereof under Section
18 t hey are equal |y entitled to receive
conpensation pro rata as per their-shares".

It is clear from the aforesaid observation that the

Supreme Court found on facts that one brother who was the
co-owner and coparacener was acting on his own behalf as
well as on behalf of other brothers while seeking a
reference for enhancenent of conpensation. The guestion
there was whether the reference application filed by one
brother was on his own behalf or on behalf of | other
coparaceners as well. M. Sanghi relying on the aforesaid
judgrment subnmitted before wus that the decision of the
Di vi sion Bench dated 9th August, 1978 in the Letters Patent
Appeal, when it quashed the Notifications under Sections 4
and 6 of the Land Acquisition Act "in so far as it related
to the respondents therein", included the appellant therein
as wel |

We are afraid that the decision of the Supreme Court
relied wupon has no application No. 3465 of 1973 or Letters
Pat ent Appeal No. 14 of 1977 neither the appellant’s father
nor his brother nmde any representation that they were
filing wit petition on behalf of the appellant herein
either express or by necessary inplication. The earlier
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litigation referred to by us was filed by Shri Sudhir Kunar
Dhingra and Shri Nand Lal Dhingra (brother and father of the
appel l ant respectively) in their own right only and not on
behal f of the appellant herein. Father and brother had not
pl eaded any coparacenary with the appellant herein. Bef ore
us also no co-parcenary is being pleaded by the appellant
with his father and brother. Only co-owner-ship or
coparcenary was clainmed with his brother Shri Sudhir Kunar
Dhi ngr a. There coul d be no coparcenary in the presence of
he father between the brothers only by excluding the father
One co-owner may chal |l enge the acquisition whereas the other
co-owner may be satisfied with the acquisition and ask for
conpensati on and even for enhancenent of conpensation; other
brother may chal |l enge the acquisition proceedings in his own
right; nerely because one brother accepts conpensation ot her
br ot her is not stopped from challenging acqui sition
Simlarly, where one
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co-owner ~/challenges acquisition, his  rights wll not be
af fected nerel y  because other co-owner had accept ed
acqui sition and the conpensation

In the Counter affidavit filed in this court, it is
poi nted out that the writ petition out of which the present
appeal arises was filed approximately five years after the
date of Notification under Section 4 and 6 of the Land
Acqui sition Act and after the award and the appellant had
not challenged the acquisition of land all these years and
had, in fact, accepted the conpensatlon under protest. M.
Sanghi then subnmitted that in the wit petition filed by the
father and brother also they were allowed by order dated
18t h Decenber, 1974 to withdraw the conpensati on payable to
themwi thout prejudice to their rights in thewit petition
It will be noticed that the order dated 18the Decenber, 1974
was passed during the pendency of the wit petition No. 3465
of 1973 and the petitioners in that wit petition wthdrew
the ampunt of comnpensation after express pernission of the
Hi gh Court so that their rights.in the wit petition are not
prejudi ced in any way.

The acceptance of conpensation under protest was not
done by the appellant with a view to safeguard his right to
chall enge the acquisition itself but to safeguard his right
to require the matter being referred by the Collector ~ for
determ nation of the Court in relation to the matters
nentioned in Section 18 of the Land Acquisition Act. It is
clear from the provisions of Section 18 of the  Land
Acquisition Act that the person interested, in order to
enable himto seek the renedy of reference can doso only if
he does not accept the Award. |In order to show that the
person concerned had not accepted the Anard the clai nants
accept the conpensation only under protest because once the
conpensation awarded in pursuance of the Award i s~ accepted
wi t hout protest the person concerned may | ose his right of a
reference for various matters mentioned in Section 18 of the
Land Acquisition Act.

It is clear in the present case that the appellant had
not challenged the "acquisition and it was not shown to us
that he withdrew the conpensation in pursuance of any court
to safeguard any other rights. It is also clear from the
order of the learned Division Bench dismissing the wit
petition, filed by the present appellant, of what contention
was urged by himbefore them Learned counsel for the
appel l ant submitted that this was not the contention urged
by him before the High Court. W are afraid such a plea
cannot be permitted in the present appeal when the order was
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pronounced in the open court and the order was naturally to
be pronounced on the subnissions nmade before the |earned
Di vi sion Bench. |f the appellant had any such grievance, he
shoul d have approached the Division Bench with such a plea.

Thus, there is no nerit inthe appeal and it is
di sm ssed. Parties are, however, left to bear their own
costs of the present proceedings.

R P. Appeal dism ssed.
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