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H ndu Law -Doctrine of blending--If applies to property held
by female in limted right.

HEADNOTE:

The rule of blending in Hi ndu Law as evolved by ‘judicia
deci sions can have no applicationto a property held by a
Hndu female as alimted owner. That rule postulates a
coparcener deliberately and intentionally throw ng hi s
i ndependently acquired property.into the joint famly 'stock
so as to forma part of it.

Al though it is unnecessary now to investigate whether there
is any other text on which that rule could be founded, it is
quite clear that the text of Yagnavalkya in a different
context and the commentary thereupon by Vijnyaneshwara,
relied on by the Privy Council in this connection, can have
no relation to the said rule.

Shi ba Prasad Singh v. Rani Prayag Kumari Debi (1932) LR

59 1. A 331, disapproved.

Raj ani kanta Pal v. Jaga Mohan Pal (1923) L.R 50 I.A 173,
relied on.

Consequently, where in a partition suit certain inmovable
properties acquired by a Hndu fenale fromher father as a
[imted owner were clained to formpart of the joint famly
property of her husband by virtue of the said rule:

Hel d, that the claimnust fail.

Held, further, that a Hndu fenale owning a limted estate
cannot circunvent the rules of surrender and allow the
nenbers of her husband’s famly to treat her limted estate
as part of the joint famly property of her husband.

Before the said rule can be invoked, it must be shown that
the owner wanted to extinguish his title to the property in
guestion and inpress upon it the character of joint famly

property.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 263 of 1956.
Appeal fromthe judgnent and decree dated January 6, 1953,
of the Madras High Court in A S. Appeal No. 7 of 1949.

M C. Setalvad, Attorney-General of India and Naunit Lal
for the appellants.
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1961. February 9. The Judgnent of the Court was delivered
by

GAJENDRAGADKAR, J. - Thi s appeal has been brought to this Court
with a certificate granted by the Madras High Court and it
arises froma suit filed by the appellants Mllesappa and
Chenna Basappa agai nst their uncle Mllappa, respondent 1
and granduncle Honnappa, respondent 2, for partition
According to the plaint, the fanmily of the appellants and
respondent 1 was an-undivided Hindu famly until the date of
the suit, and respondent 1 was its manager. The ancestor of
the famly was Desai Mllappa. He had three sons, Kari
Ramappa who died in 1933, Virupakshappa who died 1|ong ago
and Honnappa, respondent 2. Kari Ramappa had four sons Curu-
shantappa (died 1913),  Bandappa (died 1931), Mal | appa

(respondent 1) and Veer abhadr appa (died 1927) .
Gurushantappa narried Parvathanma; the two  appellants are
the sons of Bandappa, their nother being Neel anma. They

were born in 1926 and 1929 respectively. Their case was
that respondent 1 who has been the manager of the family for
many years has been trying to deprive them of their
legitimate share in the property and refused their request
for partition, and so they had to file the present suit.

According to them in the property of the fanily they and
respondent 1 were entitled to half share each. To the
plaint were attached the schedul'es describing the severa

items of property. Schedule A consisted of itens 1 to 163
whi ch included houses and | ands at Jonnagiri. Schedule B
described the novables while Schedule Cincluded items/1 to
35 all of which had been acquired by the famly under a
docunent  Ex. B- 32. It is in respect of all t hese
properties that the appellants clainmed their half share and
asked for a partition in that behalf.

This claimwas resisted by respondent 1 principally on the
ground that in 1929 Ramappa, the father of
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respondent 1 and the grandfather of the  appellants had
effected a partition of the joint fam |y properties between
respondent 1 and his elder brother Bandappa who is. the
appel l ants’ father. That is how, according to respondent 1,
the appellants’ claimfor partition was untenable. In/ this
way he pl eaded separate title to all the properties-in suit.
On these pleadings the learned District Judge, who tried the
suit, framed eight issues; two of these related to the
guestion regarding the status of the famly. He found that
the plea of partition made by respondent 1 was not proved,
and accordingly he declared that the appellants wer e
entitled to half share in the properties of the famly and
passed a prelimnary decree for partition. According to the
| earned judge, the appellants were entitled to their half
share in the itens of property described in Schedule A
excluding itenms 63, 64, 65, 8 and 151 and itens in
par agraph 14(d) of the witten statenent of respondent 1 as
well as itens of property described in Schedules B and C.
Thi s decree was passed on Novenber 22, 1948.

The said decree was chal |l enged by respondent 1 by his appea
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before the Madras High Court. He urged that the tria
court’s finding as to the status of the famly was
erroneous, and he pleaded that in any case the appellants
were not entitled to any share in the properties at
Jonnagiri, itens 4 to 61, as well as the properties acquired
under Ex. B-32. The first argunent was rejected by the
Hi gh Court, but the second was upheld. In the result the
decree passed by the trial court was confirmed except in
regard to the said two categories of properties. It is this
appel l ate decree which is challenged before us by the
| earned Attorney-Ceneral on behalf of the appellants.

In order to appreciate the contentions raised before us it
would be necessary to recapitulate briefly the findings
concurrently recorded by the courts below in respect of the
plea of partition set-up by respondent 1. These findings
afford a background in the Iight of which the pleas raised
before wus would have to be considered. It appears that
respondent. 1 relied on several docunents in support of his
pl ea that 't here
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was a partition effected by Ranappa in 1929. The tria
court repelled this argument and observed that from 1937
respondent began to do m schief. The transfer of patta in
1937 on which respondent 1 relied was entirely his work
and the appellants’ nother Neel anma had not been consulted
and had given no consent to it. In-the opinion of the

trial court respondent 1 through his agents whom he exam ned
as wtnesses in the suit (D. W. 2and 14)  managed the
fam ly lands, arranged to pay cist for them and  mani pul at ed
entries in the revenue record  purporting to show that
Neel amma had paid the said cist as pattadar. Neelanma was
an illiterate and Gosha woman and it appeared that a certain
amount of coercion had been practised on-her as well as
deception in persuading her to execute the original of Ex.
B-10 which contained the recital that the house there
described had fallen to the share of Neel amma’ s husband at a

prior partition. The trial court was satisfied that the
said recital had been fraudul ently nmade and the ' docunent
had not been read to Neelamm at all. The deneanour of

respondent 1 in the w tness box was also criticised by the
trial judge when he observed that he did not inmpress the
trial judge as a truthful w tness, and in his opinion he was
a powerful and influential nman in the village who was able
to do a nunber of things as he wished and so it ~was not
surprising that he was able to get a nunber-of witnesses to
speak to separate enjoynent of a fewitens of land by the
appel I ants’ not her.

VWen the question of status of the family was reagitated
before the High Court it felt no hesitation in_ confirmng
the conclusions of the trial court in regard to the genera
conduct of respondent 1, the docunments brought into
exi stence by him and the unfair manner in which ‘he had
dealt with the appellants’ nmother. For the reasons set out
by the H gh Court inits judgment " and also for the
various reasons put forward by the | earned District Judge in
his exhaustive judgnment " the H gh Court agreed with the
| earned judge that the alleged partition of 1929 had not
been proved. Thus the di spute between the parties has to be
consi der ed
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on the basis that until the date of the institution of the
sui t the famly was an wundivided Hndu famly with
respondent | as its nmanager.

The first point which has been raised before us by the
| earned Attorney-Ceneral relates to items 4 to 61 at
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Jonnagiri . These properties originally belonged to Karnam
Channappa. He died in 1904, and in due’ course the said
property devol ved upon his w dow Bassama who died in 1920.
Bassanma | eft behind her three daughters Channanma, Naganmma
and Veer amma. Channamma marri ed Ranappa, and as we have
already indicated the couple had four sons including the
appel | ant s father Bandappa and the first r espondent

Mal | appa. It is comopn ground that the properties at
Jonnagi ri had been obtai ned by Channama by succession from
her father and were held by her as a limted owner. The

appel l ants’ case was that after Channamma obtained these
properties by ,succession she allowed the said properties to
be thrown into the comobn stock of other properties
belonging to her husband's famly, and so by virtue of
bl ending her properties acquired the character of the
properties belonging to ~her husband’s fanily; in other
words, the appellants’ claimin respect of this property is
based on the principle of blending or throwng into the com
non stock which is recognised by Hindu law. The trial court
relied on sone transactions adduced by the appellants and
uphel d the plea that Channanma’ s properti es had becone joint
famly properties in which the appellants had a half share.
The High Court has reversed this finding, and it has held
that the transactions on-which the appellants relied do not
prove blending as known to Hindu law. # That is why the
appel lants’ claimto these properties has been rejected by
the Hi gh Court.

Bef ore consi dering the appellants’ case in regard to ,/these
properties it is necessary to enquire whether the doctrine
of bl ending can be invoked in such a case. Is this doctrine
based on any Sanskrit Text of H ndu Law? ~According to the
deci sion of the Privy Council in Shiba Prasad Singh v. Ran

Prayag Kumari Debi (1).

(1) (1932) L.R 59 I.A 331.
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this doctrine is based on the text of Yagnaval kya and the
commentary of Mtakshara; the text of Yagnaval kya reads
thus: " In cases where the comon stock undergoes an
increase, an equal division is obtained " (1). I'n his
conmentary on this text Vijnyaneshwara has observed as
follows: " Anobng unseparated brothers, if the conmon stock
be inproved or augnented by any one of them through
agricul ture, conmer ce or simlar neans, an equal
di stribution neverthel ess takes place; and a doubl e share is
not allotted to the acquirer " (2). Sir Dinshah-Milla, who
delivered the judgnent of the Privy Council in the case of
Shiba Prasad Singh (3) has observed that the  words of
Yagnaval kya nmean that " if a nmenber of a ‘joint famly
augnents joint property, whatever nmay be the npde of
augnentation, the property which goes to augment the /joint
famly property becones part of the joint fanmily “property,
and he is entitled on a partition to an equal share with the
other nenbers of the family, and not to a double share, as
in some other cases dealt with in the preceding verses.
This is the placitumon which the whole doctrine of nerger
of estates by the blending of incone is founded " (p. 349).
It would thus be seen that according to this decision the
doctrine of blending or throwing into the conmmon stock is
based on the text just quoted.

Wth very great respect, however, the text of Yagnaval kya
and the comments made by Vijnyaneshwara on it do not appear
to have any relation to the doctrine of blending as it has
been judicially evolved. The context of the discussion both
in the text of Yagnaval kya and in the comentary clearly
shows that what is being discussed is the acquisition of
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property by a coparcener with the use of the famly stock
in other words, taking the benefit of the famly stock and
making its use if a coparcener through trade, agriculture or
any other means augnments the initial or original famly
stock, the augnentation thus made is treated as form ng part
of the original stock and an accretion to it, and in this
augnentation the acquirer is not given any extra share for
his special exertions.

(1) Ch. 1, sect. 4, 30.

(2) Mtakshara, ch. 1. sect. 4, Pl. 31

(3) (1932) L.R 59 I.A 331
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This position is clarified by the comments nmade by Sul apani
Says Sul apani: " that an equal division is here specifically
ordained; for in a partnership with a comobn stock, the
difference in the gains of each individual nenber is not to
be taken into account at the time of partition. "
Vi j nyaneshwara observes that this text is intended to be an
exception to the text of Vasishtha which allows two shares
to the acquirer and which is cited in the Mayukha (1). It
would thus be clear that the relevant text and t he
conmentary are not dealing with a case where the separate
property of a coparcener independently acquired by him is
thromm into the conmmon stock with the deliberate intention
of extinguishing its separate character and inpressing upon
it the character of the joint famly property. The subject-
matter of the discussion is addition to the comon stock
made by the efforts of a coparcener with the assistance of
the comon stock itself. Therefore, in our ~ opinion, the
said text cannot be treated as the basis for the doctrine of
bl ending as it has been judicially evol ved.

It is, we think, unnecessary to investigate whether any
other text <can be treated as the foundation of the said
doctrine since the said doctrine-has been recognised in
several decisions and has now beconme a part of Hi ndu I|aw
In Rajani Kanta Pal v. Jaga Mohan Pal (2) the Privy  Counci
held that " Were a nenber of a joint Hndu famly blends
his self-acquired property wth property of the /joint
famly, either by bringing his self-acquired property 'into a
joint famly account, or by bringing joint family  property
into his separate account, the effect is that all the
property so bl ended becones a joint famly property."

The question which falls for our decision is: Does this
principle apply in regard to a property held by a Hindu
female as a limted owner? In our opinion,~it, is difficult
to answer this question in favour of the; appellants. The
rule of blending postulates that a;, coparcener who s
interested in the coparcenary property and who owns separate
property of his own may,

(1) The VWavahara Mayukha, Pt. 1, by Vishvanath ~Narayan
Mandl i k, 215.

(2)(1923) L.R 50 I.A 173.
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by deliberate and intentional conduct treat his separate
property as formng part of the coparcenary property. If it

appears that property which is separately acquired has been
deliberately and voluntarily thrown by the ower into the
joint stock with the clear intention of abandoning his claim
on the said property and with the object of assimlating it
to the joint famly property, then the said property becones
a part of the joint famly estate ; in other words, the
separate property of a coparcener loses its separate
character by reason of the owner’s conduct and get thrown
into the conmon stock of which it becomes a part. Thi s
doctrine therefore inevitably postulates that the owner of
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the separate property is a coparcener who has an interest in
the coparcenary property and desires to blend his separate
property with the coparcenary property. There can be no
doubt that the conduct on which a plea of blending is based
must clearly and unequivocally show the intention of the
owner of the separate property to convert his property into
an item of joint famly property. A nere intention to
benefit the nenbers of the famly by allowing themthe use
of the income coming from the said property may not
necessarily be enough to justify an inference of bl ending;
but the basis of the doctrine is the existence of
copar cenary and coparcenary property as well as the
exi stence of the separate property of a coparcener. How
this doctrine can be applied to the case of a Hndu fenale
who has acquired i movabl e property fromher father as a
l[imted owner it is difficult to understand. Such a Hindu
female is not a coparcener and as such has no interest in

coparcenary property.. She holds the property as a limted
owner, | and on her death the property has to devolve on the
next reversioner. Under Hondu lawit is opento a limted

owner like a Hndu femal e succeeding to her nother’'s estate
as in Madras, or a H ndu w dow succeeding to her husband s
estate, to efface herself and accelerate the reversion by
surrender; but, as iswell known, surrender has to be
effected according tothe rules recognised in that behalf.
A Hindu fermale owning a limted estate cannot circunvent the
rul es of surrender

787

and allow the nenbers of her husband’ s fam ly to treat her
limted estate as part of thejoint property belonging to
the said famly. On first principles such a result would be
i nconsistent with the basic notion of blending and the basic
character of a limted owners’ titleto the property held,
by her. This aspect of the matter has apparently not. been
argued before the courts below and has not been considered
by them Thus, if the doctrine ~of blending cannot be
invoked in regard to the property held by Channama, the
appel lants’ claimin respect of the said property  can and
nmust be rejected on this prelimnary ground al one.

However, we will briefly indicate the nature of the evidence
on which the plea of blending was sought to be -supported.
It appears that in 1921 a deed of maintenance was executed
in favour of Qurushantappa’s w dow Parvathama by the  three
surviving brothers of Gurushantappa. This deed was attested
by their father Kari Ramappa. It is clear-that this  deed
i ncludes sone of the |Iands which Channamma had acquired by
succession to her father (Ex. A-10). Subsequently, on July
5, 1923, sone additional properties belonging to Channanma
were charged to the said maintenance (Ex. A-11). It /also
appears that pattas in respect of the sane | ands bel ongi ng
to Channamma were obtained in the nanes of the nenbers of
the fanmly; and consequently, the said pattas were shown in
the relevant revenue papers. Broadly stated, that 1is the
nature of the evidence on which the plea of blending rests.
It is obvious that even if the doctrine of blending were
appl i cabl e it would be inpossible to hold that t he
transactions on which it is sought to be supported can | ead
to the inference that Channanma did any act from which her
del i berate intention to give up her title over t he
properties in favour of the nenbers of her husband’s famly
can be inferred. It is not difficult to inmagi ne Channanma’s
position in the famly. |If her husband and her sons dealt
with her property as they thought fit to do Channama may
not know about it, and even if she knew about it, nay not
think it necessary to object
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because she would not be averse to giving sone incone from
her property to her sons or to her w dowed daughter-in-Iaw.
As we have already pointed out, the conduct of the owner on
which the plea of nerger can be invoked nmust be clear and
unequi vocal, and the evidence about it nust be of such a
strong character as to justify an inference that the owner
wanted to extinguish his title over the property and inpress
upon it the character of the joint famly property.
Besides, as we will later point out, Channamma executed a
deed of surrender in 1938 and the said document is wholly
inconsistent with the plea that she intended to give up her
title to the property in favour of her husband s joint

famly. However, this discussion is purely acadenm c since
we have already held that the principle of blending cannot
be invoked in respect of the limted estate held by

Channamma. Therefore, we must hold that the Hi gh Court was
right .Jin.rejecting the appellants’ claimin respect of the
properties in-Jonnagiri.

That takes us to the properties in Schedule Cin respect of
which the trial court had decreed the appellants’ claim and
the H gh Court has rejectedit. This property has been
obtai ned by respondent 1 as a result of the decree passed in
O S No. 5 of 1940. The property originally belonged to
Vi rupakshappa, and/in O S. No. 5 of 1940 respondents 2 and
1 clained a declaration against the two wi dows of
Vi rupakshappa, their daughter and certain -alienees. The
declaration clained was that the wlls of Virupakshappa
therein specified were invalid and i noperative and that the
respondents had reversionery right to Virupakshappa s estate
after the lifetine of his widows and daughter. A further
declaration was also clainmed that alienations and gifts
specified in the plaint were invalid beyond the lifetinme of
the widows and the daughter of Virupakshapna. This suit
ended in a conprom se decree, and it is common ground that
the properties in Schedule C canme to the share of respondent
1 by this conprom se decree. The question which has been
argued before us in respect of these properties is whether
or not the appellants
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are entitled to a share in these properties. The appellants
contend that respondent 1 had joined respondent 2 in-the
said suit as representing their undivided famly and the
properties acquired by himunder the conprom se decree
passed in the said suit has been allotted to him as
representing the whole of the famly. On the other hand,
respondent 1 contends that he joined respondent-2 in his
i ndi vidual character and the decree nust inure for. his
i ndi vi dual benefit.

It is clear that at the time when the said suit was /filed
r espondent 2 was a presunptive reversioner and not
respondent 1 ; but it appears that respondent 2 wanted the
help of respondent 1 to fight the litigation, and both of

themjoined in bringing the said suit. It is common ground
that respondent 2 asked Neel amma whet her she would like to
join the |litigation. Respondent 2 has stated in his
evidence that Neelamm was not willing to join the said

litigation and respondent 1 has supported this version. The
Hi gh Court thought that the evidence of Neelamma was also
consistent wth the story set up by respondent 1. That s
one of the mmin reasons why the H gh Court held that the
decree passed in the said suit did not enure for the benefit
of the family. 1In assuming that Neelanmma supported the
versi on of respondent 1 the High Court has obviously nisread
her evidence. This is what Neelanmma has stated in her
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evi dence: Def endants 1 and 2 canme to ne at the tine of
filing their suit and said that the expenses are likely to
be heavy and that mnors’ properties would not be wasted. 1
said 1 had no objection and gave my consent." The H gh Court
has read her evidence to nean that she was not prepared to
waste the properties of her mnor sons and so she refused to
join the adventure, and in doing so it thought that the
statenment of respondent 2 was that the minors’ properties
should not be wasted, whereas according to the witness the
said statenent was that the mnors’ properties "would' not

be wasted. It would be noticed that it nmakes substantia
di fference whether the words used were " would not " or "
shoul d not."
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W have no doubt that on the evidence as it stands the
inference is wholly unjustified that Neelanma refused to
join respondents -1 and 2. Besides, as we have already
poi nted out, the evidence of respondents 1 and 2 have been
di shelieved by both the courts, and in fact the conduct of
respondent -1 whereby he wanted to defeat the clains of his
nephews has been very strongly criticized by both the
courts. Therefore, we feel no hesitation in holding that
the trial court was right in conming to the conclusion that
respondents 1 and 2 consulted Neel amma and with her consent
the suit was filed 'and was intended to be fought by the two
respondents not for thenselves individually but with the
know edge that respondent 1 represented the undivided famly
of which he was the manager. |If that be so, then it nust
follow that the decree which was passed in_ favour of
respondent 1 was not for his personal benefit but for the
benefit of the whole famly.

In this connection it is necessary tobear in mnd that
respondent 1 has not shown by any reliable evidence that the
expenses for the said litigation were borne by him ' out of
his pocket. It is true that both the courts have found that
respondent 1 purchased certain properties for Rs. 600/- in
1925 (Ex. B-4). W do not know what the incone of 'the said
properties was; obviously it could not be of any significant
order; but, in our opinion, there is no doubt that where a
manager claims that any i movabl e property has been acquired
by himwi th his own separate funds and not with the help of
the joint famly funds of which he was in —possession  and
charge, it is for himto prove by clear and satisfactory
evi dence his plea that the purchase noney proceeded fromhis
separate fund. The onus of proof must in . such-a case be
placed on the manager and not on his coparceners. But, ,
apart from the question of onus, the evidence given by
respondent 1 in this case has been disbelieved, and in_ the
absence of any satisfactory material to show that respondent
1 had any neans of his own it would be idle to contend that
the expenses incurred for the litigation in question were
not borne by the joint
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famly inconme. Therefore, apart fromthe fact that Neel amm
was consulted and agreed to join the adventure on behal f - of
her sons, it is clear that the expenses for the |litigation
were borne by the whole family fromits owmn joint funds.
Thi s fact also shows that the property acquired by
respondent 1 under the conprom se decree was acquired by him
as representing the famly of which be was the manager. The
result is that the view taken by the High Court in respect
of the properties in Schedule C nmust be reversed and that of
the trial court restored.

That |eaves a minor point about three itens of property,
Serial Nos. 63, 64 and 65, in Schedule A These itens of
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property form part of Jonnagiri property, and we have
already held that the appellants cannot nake any claim to
the whole of this property. It appears that though the
trial judge passed a decree in favour of the appellants in
respect of Serial Nos. 4 to 61 in Schedule A, he did not
recogni se the appellants’ share in the three serial nunbers
in question because he held that they were not part of the
joint fam |y property but bel onged exclusively to respondent
1. It also appears that these properties originally bel onged
to the joint famly of the parties but they were sold by
Kari Ramappa and his two brothers to Channappa as |ong ago
as 1898. That is howthey forned part of Channappa’s
estate. Both the courts have found that the sale deed in
guestion was a real and genuine transaction, and they have
rejected the appellants” case to the contrary. Respondent 1
clainms these itenms under a deed of surrender executed in his
favour by Channamma (Ex: B. 3) on Decenber 5, 1938. Thi s
document is accepted as genuine by both the courts and it is
not disputed  that the surrender effected by it is wvalid
under Hi ndu l-aw. I ndeed” this docunent is whol |'y
i nconsi stent with the appellants” case that Channamma want ed
to convert her separate properties into properties of the
joint famly of her husband. Therefore, there is no
substance in the appellants’ argunent that they should be
given a share in thesethree itens of property.
792
The result is the appeal is partly allowed and the decree
passed by the Hgh Court is nodified by giving the
appel lants their half share in the properties described in
Schedul e C. The rest of the decree passed by the H gh Court
is confirmed. |In the circunstances of this case the parties
shoul d bear their own costs.’

Appeal allowed in part.




