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PETI TI ONER
V. SUDEER

Vs.

RESPONDENT:
BAR COUNCI L OF INDIA & ANR

DATE OF JUDGVENT: 15/ 03/ 1999

BENCH
S. B. Mpj nudar, S. N. Phukan

JUDGVENT:

S. B. Mpj nudar, J.

Leave granted in the Special Leave Petitions.

These Wit Petitions under Article 32 of t he
Constitution of India as well as the tw special |eave
petitions being S.L.P.(C Nos.13755 of 1996 and 12989 of
1998 nmoved by the Bar Council of Maharashtra & Goa and the
Bar Council of India respectively raise a comobn  question
for our consideration, nanely, whether the Bar Council of
India Training Rules, 1995 (for short “the Rules) as
amended by the Resolution of the Bar Council of Indiainits
neeting dated 19th July, 1998 relating to training to
entrants of |legal profession are within the conpetence of
the Bar Council of India or are ultra vires its rul'e making
powers under the Advocates Act, 1961 (for short ‘the / Act)
and in the alternative whether these Rules are unreasonabl e
and arbitrary and hence violative of Article 14 of the
Constitution of India.

The wit petitioners, who have successfully conpleted
their legal education by getting requisite Law degrees from
the Universities concerned have contended before us in'these
wit petitions that their right to practise Law as made
avai |l abl e under the rel evant provisions of the Act is being
arbitrarily denied by the inpugned rules framed by the Bar
Council of India and, therefore, their fundanental  right
under Article 19(1)(g) of the Constitution of India s being
vi ol at ed. That the said Rules do not inpose any reasonabl e
restrictions on the exercise of their fundamental right. It
is also contended that in any case, the Rules are so franed
as to be totally unworkabl e and are highly unreasonabl e and
discrimnatory in character and hence they offend Article 14
of the Constitution of India also. The civil appeal arising
out of the SLP by the Bar Council of Mharashtra & Goa
brings in challenge the decision of the Bonbay High Court
whi ch upheld the inpugned rules and dismssed the wit
petition filed by it and that is how the State Bar Counci
is before us. Its contention is on the sane lines as
canvassed by |earned counsel appearing for the wit
petitioners. While civil appeal arising out of SLP (C
)No. 12989 of 1998 filed by the Bar Council of India, on the
other hand, brings in challenge the Judgnent and Order
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rendered by the |earned Single Judge of Punjab & Haryana
H gh Court, who took the view in favour of the original wit
petitioner - Respondent herein, that the inpugned rules
would not apply to the wit petitioner who had obtained his
Law degree in 1981 as the Rules were purely prospective in

character. It is, therefore, obvious that all these matters
raise a common question regarding legality and validity of
the inpugned rules. If the Rules are upheld, then only

further question whether they are prospective in nature or
not would survive. This Court has treated the Wit Petition
(Gvil) No.398 of 1996 as the leading petition and,

therefore, we shall also refer to the pleadings of the
parties and the relevant docunents filed therein in the
latter part of this judgnent. By order dated 16t h

Sept enber, 1997, a three Judge Bench of this Court, presided
over by S.C Agrawal ,~J., appointed Shri Joseph Vellapally,
| ear ned seni or advocate as am cus curiae to assist the Court
on behalf of the petitioner. "All other petitioners in
person. were -permtted to submit their witten subm ssions
and the oral arguments were pernitted to be submitted on
behal f of all” of themby |earned  anicus curiae senior
advocat e. W have to place on record our high sense of
appreciation for the pains taken by am cus curiae Senior
Advocate, Shri Joseph Vellapally, who has been good enough
to look into all the relevant aspects of the matter and has
placed his oral and witten submi ssions in this connection
By order dated 21st February, 1997, another two Judge Bench
of this Court, while treating wit petition (Gvil) No.398
of 1996 as a leading petition, directed that other petitions
that are pending in the H gh Court or which may be filed
thereafter shall remain stayed till further orders of this
Court. The parties have exchanged rel evant pl eadi ngs which
are all brought on record supported by docurments on. which
they rely.

It appears that earlier when these group of matters
reached final hearing, in the light of what transpired in
the Court then, a Bench of ‘this Court consisting of
S.C. Agrawal and B.N Kirpal, JJ. by order dated 30t h
Septenber, 1997 adjourned these proceedings to enable the
Bar Council of India to take a fresh decision in-the matter
in the light of its decision taken in the earlier neetings
regarding suitable nodification of the inpugned rules. It
appears that wultimately on 4th August, 1998, before the
Bench of three | earned Judges, Shri P.P.Rao, |earned senior
counsel, placed a copy of the Resolution of Bar Council of
India whereby the Rules were amended. We ~have also
mentioned the earlier Resolution by which the impugned rul es
were anended. It is thereafter that these group of natters
reached for final hearing before us. W, therefore, have to
examine the legality and validity of the inpugned rules as
amended by the Resolution of the Bar Council of India dated
19th July, 1998.

Rival Contentions: W may briefly nention the riva
contentions submitted for our consideration by |earned
counsel Shri N. N Keshwani, who appeared in support of Wit
Petition No.425 of 1998, as well as learned amicus curiae
Shri  Joseph Vellapally on behalf of other wit petitioners
and Shri P.P.Rao, |earned senior counsel for the Bar Counci
of India, which is the author of the inpugned rules in
support of their respective cases.

Learned counsel for the petitioners subnitted, tracing
the history of the relevant provisions of the Act and the
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Rul es, that there is no power with the Bar Council of India
to franme the inpugned rules. That Section 7 of the Act |ays
down the statutory functions of the Bar Council of India.
The provisions thereof do not entitle the Bar Council of
India to franme such i mpugned rules prescri bi ng a
pre-condition before enrolnment of an applicant as an
advocate wunder the Act by requiring him to undergo

pre-enrol ment training and apprenticeship as |aid down under

the inpugned rules. It was also subnitted that Section 24
sub-section (3)(d) of the Act al so was not available to the
Bar Council of India to frane such Rules. As a sequel, it
was submtted that rul e maki ng power of the Bar Council of

India as laid down by Section 49 could not be pressed in
service by it in support of the inpugned rules.

On the other hand, learned counsel in wit petition
No. 425 of 1998, -submitted that even assuming that the
i mpugned rules fall within the rule making power of the Bar
Council of India, the Rules framed are so obnoxious,
arbitrary, unreasonabl e and unworkabl e that they violate the
fundanental right of the petitioners under Article 14 of the
Constitution of India in any case. The appeal arising from
SLP No.12989 of 1998 filed by the Bar Council of India,
rai sing the question of retrospective effect of the Rules in
guestion projected an additional contention, which may not
survive if the Rules are held to be ultra vires the rule
maki ng power of the Bar Council of India. In support of the
contentions raised on behalf of the petitioners by the
| earned counsel, reliance was placed on a three Judge Bench
judgrment of this Court in Indian Council of Legal Ad &
Advice & Os. vs. Bar Council of India & Anr.; 1995 (1)
SCC 732, while Shri Rao, |earned senior counsel for the Bar
Council of India, subnitted on the other hand, that the said
decision while interpreting the provisions of | Section
49(1) (ah) of the Act was rendered per incuriamas it had not
noti ced the decision of the Constitution Bench of this Court
inre: Lily Isabel Thonas, 1964 (6) SCR 229, as well as the
express provisions of Section 24(3)(d) of the Act. M. Rao
submitted that the inmpugned rules were |egal and valid and
were properly franmed under Section 7 read with Section
24(3)(d) and Section 49(1) and (2) of the Act. In the light
of the aforesaid rival contentions, the following points
arise for our consideration :

1. Whet her the inpugned rules are ultra vires the
rule making power of the Bar Council of India as avail able
to it under the provisions of the Act. 2. |If the aforesaid
guestion is answered in negative and in favour of the Bar
Council of India, whether the inmpugned rules are arbitrary
and unreasonable so as to violate the guarantee of ~Article
14 of the Constitution of India; 3. |If the inpugned rules
are legal and valid, whether the respondent in Bar Counci
of Indias appeal, who has got his Law degree prior to the
comng into force of these Rules, can be required to conply
with these Rules if he applies for being enrolled as  an
advocate under the Act after the Rules cane into force;
and 4. What final order? W shall deal with these points
seriatim Point No.1: |In order to appreciate the riva
contentions centering round this point, it will be necessary
to have a peep into the historical background of the Act
which canme into force years back in 1961 and al so have a
birds eye view of the subsequent anmendnents thereto spread
over nunber of years during its currency till date. It wll
also be necessary to keep in viewthe salient features of
the relevant provisions of the Act. The Act seeks to amend
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and consolidate the lawrelating to |l egal practitioners and
to provide for the constitution of Bar Councils and an
Al-India Bar. A Bill was introduced in the Parlianent
seeking to inplenment the recommendations of the All-India
Bar Conmmittee made in 1953 after taking into account the
recommendations of the Law Comm ssion on the subject of
Reform of Judicial Admnistration in so far as t he
recomendations related to the Bar and to Legal Education
The main features of the Bill were as under :-

(1) the establishnent of an All-India Bar Council and
a common roll of advocates, an advocate on the common rol
having a right to practise in any part of the country and in
any Court, including the Suprene Court; (2) the integration
of the bar into a single class of |egal practitioners known
as advocat es; (3) the prescription of a uni form
qualification for the admission of persons to be advocates;
(4) the division of advocates into senior advocates and
ot her 'advocates based on nerit; (5) the creation of
aut onomous ~Bar Councils, one for the whole of India and one
(sic) for-each State

Section 2, sub-section (1) clause (a) of the Act
defines, anongst others, an advocate to nean an advocate
entered in any roll under the provisions of this Act.
Section 2, sub-section (1) clause (d) defines Bar Counci

to nean a Bar Council constituted under this Act. Whi | e
as per clause (e) Bar Council of India means the Bar
Council constituted under Section 4 for theterritories to

which this Act extends. Law graduate is defined by
clause (h) to nean a person who has obtained a bachelors
degree in Law fromany University established by Law in
India; and a legal practitioner in-clause (i) to nean an
advocate [or vakil] of any High Court, a pleader, mukhtar or

revenue agent;. The termroll is defined in clause (k)
to nmean a roll of advocates prepared and nmi ntai ned under
this Act;. The State Bar Council is defined in ‘clause
(m as a Bar Council constituted under Section 3; and
State roll is defined in clause (n) as a roll of

advocates prepared and maintained by a State Bar Counci
under Section 17. Wen we turn to Section 17, we find that
it is in Chapter 11l of the Act dealing with adm ssion and
enrol ment of advocates. Section 16, which precedes Section
17, deals with Senior and other Advocates and |ays down in
sub-section (1) thereof that : There shall be two cl asses
of advocates, nanely, senior advocates and ot her advocates
and then follows Section 17, sub-section (1) which provides
that : Every State Bar Council shall prepare and nmamintain
a roll of advocates. Sub-section (2) reads thereof as under
.- Each such roll of advocates shall consist of two parts,
the first part containing the nanes of senior advocates and
the second part, the names of other advocates.

Section 22 provides for certificate of enrol ment —and
sub-section (1) thereof |ays down that There shall be
issued a certificate of enrolnment in the prescribed form by
the State Bar Council to every person whose nane is entered
in the roll of advocates maintained by it under this Act.
Section 23 |l ays down Ri ght of pre-audience and the priority

given to the various advocates while addressing Courts. It

lays down the schene of priority as follows : The
Attorney-General of |India has pre-audi ence over all other
advocat es. Next conmes Solicitor-CGeneral of India in the

order of priority for audience. Then, the Additiona
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Sol i ci tor- General of India; fol | oned by the second
Additional Solicitor- General of India, further followed by
Advocate General of any State. Next in the hierarchy of the
priority come senior advocates and | ast are other advocates

havi ng right of audience. It becones, therefore, clear that
once an applicant is enrolled as an advocate in the State
roll nmmintained by the State Bar Council, he gets right of
audi ence subject to the schene of priorities as nentioned in
Section 23 and naturally audience inplies the full right
of addressing the Court on all legal and factual issues

involved in the case in which he appears as an advocate
under the Act. Now follows Section 24, which |ays down the
qualifications for a person to be adnmitted as an advocate

on a State roll. The said section, wth its relevant

sub-sections (1),(2) and (3) deserves to be extracted in
extenso at this stage

Persons who may be admitted as advocates on a State

roll. - /(1) Subject to the provisions of this Act, and the
Rul es made thereunder, a person shall be qualified to be
admitted as an advocate on a State roll, if he fulfils the
following conditions, namely :- (a) heis a citizen of
I ndi a: Provided that subject to the other provisions
contained in this Act, a national of any other country may
be adnmitted as an /advocate on a State roll, if citizens of

India, duly qualified, are permtted to practise Law in that
other country; (b) he has conpleted the age of twenty-one
years; (c) he has obtained a degree in Law - (i) before the
[12th day of March, 1967], fromany University in the
territory of India; or (ii) before the 15th day of August,
1947, from any University in any area which was conprised
before that date within India as defined by the Governnent
of India Act, 1935; or [(iii) after the 12th day of March

1967, save as provided in sub-clause (iiia), after
undergoing a three-year course of study in Law from any
University in India which is recognised for the purposes of
this Act by the Bar Council of (India; or (iii-a) after
undergoing a course of study in Law, the duration of /which
is not less than two academ c years comencing from the
acadeni c year 1967-68, or any earlier acadenmic year from any
University in India which is recognised for the purposes of
this Act by the Bar Council of India; or] [(iv) in any
other case, fromany University outside the territory of
India, if the degree is recognised for the purposes of this
Act by the Bar Council of India; or] [he is a barrister and
is called to the Bar on or before the 31st day of Decenber,
1976; [or has passed the articled clerks exam nation or

any other exam nation specified by the H gh Court at Bonbay
or Calcutta for enrolment as an attorney of . that / Hi gh
Court;] or has obtained such other foreign qualification in
Law as is recognised by the Bar Council of India~for the

purpose of admission as an advocate under this Act]; (d)]
xX xx xx] (e) he fulfils such other conditions as may be
specified in the Rules made by the State Bar Council under
this Chapter; [(f) he has paid, in respect of the

enrol ment, stanp duty, if any, chargeable under the Indian
Stanp Act, 1899 (2 of 1899), and an enrol nent fee payable to
the State Bar Council of [six hundred rupees and to the Bar
Council of India, one hundred and fifty rupees by way of a
bank draft drawn in favour of that Council]: Provided that
where such person is a nmenber of the Schedul ed Castes or the
Schedul ed Tribes and produces a certificate to that effect
from such authority as nay be prescribed, the enrol nent fee
payable by him to the State Bar Council shall be [one
hundred rupees and to the Bar Council of India, twenty-five
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rupees] . [ Expl anation - For the purposes of this
sub-section, a person shall be deened to have obtained a
degree in Law froma University in India on the date on
which the results of the exam nation for that degree are
published by the University on its notice-board or otherw se
decl ari ng him to have passed that examination.] (2)
Not wi t hstanding anything contained in sub-section (1), [a
vakil or a pleader who is a Law graduate] nmay be admtted as
an advocate on a State roll if he - (a) makes an application
for such enrolment in accordance with the provisions of this
Act, not later than two years fromthe appoi nted day; and
(b) fulfils the conditions specified in clauses (a), (b),
(e) and (f) of sub-section (1). [{3) Notwi thstanding
anyt hing contained in sub-section (1), a person who - (a)[xx
xx] has, for at least three years, been a vakil or a pl eader
or a nukhtar, or was entitled at any tine to be enrolled
under any Law [xX Xxx Xxx] as an advocate of a H gh Court
(including a High Court of a former Part B State) or of a
Court |of /Judicial Conmm ssioner in any Union territory; or
[(aa) before the Ist day of Decenber, 1961, was entitled
otherwi se- than as an advocate to practise the profession of
Law (whet her by way of pleading or acting or both) by virtue
of the provisions of any Law, or who would have been so
entitled had he not ‘beenin public service on the said date;
or] (b) [xx xx xx] (c) before the 1st day of April, 1937,
has been an advocate of any Hi gh Court in any area whi ch was
conprised within Burna as defined in the Governnment of |ndia
Act, 1935; or (d) is entitled to be enrolled as an advocate
under any rule nade by the Bar Council of India in this

behal f, rmay be admitted as an advocate on a State roll if
he- (i) nmkes an application for such enrolnent in
accordance with the provisions of this Act; and (ii)

fulfils the conditions specified in clauses (a), (d), (e)
and (f) of sub-section (1). Xx xx-xx The aforesaid Section

has wundergone nunmber of anendments by passage of tine since
the enactment of the said Act. It -is, therefore, necessary
to refer to the relevant anendnents to that Section. It may
be noted that Section 24 sub-section (1), as it stands on
the statute book on date, does not include clause (d) which
was omitted by Section 18 of amending Act 60 of 1973 with
effect from 31st January, 1974. This clause (d) of Section
24 as it stood originally from 1961 read as under

(d) he has undergone a course of training in Law and
passed an examination after such training both of ~which
shal | be prescribed by the State Bar Council; Provided that
this clause not apply to - (i) a barrister who has received
practical training in England or a person who has obtained a
degree in Law from any University in India before the
appoi nted day; (ii) any person who has for at least two
years held a judicial office in the territory of India or is
a nmenber of the Central Legal Service; (iii) any person who
has for at least two years held a judicial office in any
area which was conprised before the 15th day of August,
1947, within India as defined in the Government of India
Act, 1935, or has been an advocate of any Hi gh Court in any
such area; (iv) any person who has practised before any
Hi gh Court and who has discontinued practice by reason of
his taking up enploynent under the Government, a |I|oca
authority or any other person; and (v) any other class of
persons who by reason of their legal training or experience
are declared by the Bar Council of India to be exenpt from
the provisions of this clause;

The aforesaid clause (d) al so underwent a change from
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1964. The said clause (d), inthe formin which it is
extracted above was operative only upto 1964. It was

anended in 1964 and then read as under

in clause (d) - (i) the words after such training

shall be omtted; (ii) in the proviso, for paragraph (i),
the follow ng paragraph shall be substituted, namely :- (i)
a person who has obtained a degree in Law from any
University in India on the results of an exanination held
before the 31st day of March, 1964 or such other |ater date
as nmay be prescribed, or a barrister who was called to the
Bar before such date, or a barrister who, having qualified
after that date, has received such practical training in Law
as nmay be recognised in this behalf by the Bar Council of
I ndi a;

It becones, therefore, 'clear that between 1961 to
1964, the State Bar Council, as a condition of enrolnent,
requi red ‘an applicant to undergo a course of training in Law
and also required himto pass the exam nation after such a
trai ning. But after 1964 till 1973, it was pernissible for
the State Bar Council to prescribe a course of training in
Law as a precondition for enrol ment of a candidate and he
was also required 'to pass the requisite examnation during
the training or even after conpletion of the training course
and such examination could be prescribed by the State Bar
Council concerned only. It is further required to be noted
that in the aforesaid Section 24, between 1961 to 1964,
there was no sub-section (3). That sub-section (3) canme to
be inserted in Section 24 in 1964 by Act 21 of  1964. In
order to appreciate the scope and anbit of sub-section (3)
of Section 24, as inserted by the aforesaid anmending Act, it
will be profitable to have a | ook at the objects and reasons
underlying the introduction of the said amendnent. These
objects and reasons stated that it was felt necessary to
give powers to the Bar Council ‘of India with a /'view to
enable it to add to the categories of eligible candidates
t hose persons who were otherw se not eligible tobe enrolled
under Section 17 read with Section 24(1) of the Act, as it
then stood on the statute book. |In para 3 of the objects of
the Bill at Item No.5 was nentioned the fact that categories
of persons who were not by then entitled to be enrolled as
advocates could be brought in by conferring powers on the
Bar Council of India as per the anendi ng provi sions. ~Thus,
sub-section (3) of Section 24 was brought on the statute
book by the said anending Act 21 of 1964.

Before we cone to the present texture of Section 24,
we nmy nention one nore anending Act 60 of 1973, which by
Section 18 thereof, deleted the then existing clause (d)
from sub-section (1) of Section 24. Meaning thereby, after
31st January, 1974, the State Bar Councils were deprived of
their powers to prescribe a course of pre- enrolnent
training in Law and exam nation to be undergone by Law
graduates who were seeking enrol nent as advocates on the
State roll

W may at this stage refer to the statenent of objects
and reasons as nentioned in the Advocates (Amendment) Bill,
1970 for further anending the Act and which (Arendment) Bil
ultimately resulted into the Amending Act 60 of 1973 by
which Section 24(1)(d) stood deleted. The said clause, as
noted earlier, entitled the State Bar Councils to frane
Rul es for prescribing pre-enrol nent training and exam nation
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subj ect to which a person would get qualified to be enrolled
as an advocate on the State roll. The reason why this pre-

enrol ment training and exam nation was sought to be done
away with by the Parliament is clearly seen from the
statement of objects and reasons for introducing the
aforesaid (Amendnent) Bill of 1970. The said statement of
objects and reasons was produced before us by |earned
Additional Solicitor General, Shri.C. S. Vaidyanathan for our
scrutiny. Amongst  others the need for deleting the
statutory provision regarding pre-enrolnent training was
hi ghlighted by paragraph (iii) of the said statenent of

objects and reasons. It is profitable to reproduce the said
paragraph as under :- Pre-enrolnent training - The Bar
Council of India has decided that in future a degree in Law

can be obtained only after undergoing a three-year course of
study in Law after graduation as a result of which the age
of entry into the1egal profession becomes much hi gher than
the age of entry in-other professions. It is, therefore,
felt that after a three- year course in Lawin a University
it is not necessary to retain the statutory provision in the
Act requiring a further exani nation or practical training.

It becones clear  from a nere look at the said
paragraph that it was the Bar Council of lndia itself which
had decided that a Degree of Law obtai ned by a person after
undergoing three years course of study after graduation
would be enough ‘for qualifying himto be enrolled as an

Advocate under the Act and, ~ therefore, pr e- enr ol ment
training till then required of himbefore getting enrol nent
was not necessary. Thi s decision of the Bar -~ Council of

I ndia was accepted by the Parlianent and af oresai d provision
by way of additional eligibility condition for enrol ment as
an advocate as then existing under Section 24(1)(d) was

del et ed. So far as three years LLB degree course is
concerned, the syllabus prescribed by the Bar Council of
India itself by its comunication dated 21st COctober, 1997
addr essed to the Registrars of all the Uni'versities

imparting Legal Education in India, the Deans of faculties
of Laws of Universities and the Menbers of the Law coll eges
makes it clear that practical training to be given to a Law
student prior to his getting degree of Law from University
after conpleting three years course was to be included in
the course of study. As practical training was suggested by
the Bar Council of India itself for being.included in the
curriculum to be prescribed by the Universities for Law
students, it obviously becane redundant for -~ providing
further practical training before enrol nent of such trained
graduates in Law. That is precisely the reason why after
January, 1974 need for pre-enrolnent training was not
insisted upon by the legislature and that too  at the
suggestion and on the reconmendati on of the Bar Council of
India itself. However, |earned Senior Counsel Shri P.P.Rao
for the Bar Council of India is right when he contends that
in those days it nay have been so felt, but with passage of
time and experience gained by the Bar Council of India
regarding the actual working of |egal profession at various
levels in India and also in the light of the recomrendation
of higher power conmittee chaired by Honble M. Justice

A M Ahrmadi to be referred to hereinafter, the need for
providing training to advocates before they becone entitled
to practise was visualised and that is the reason why the
i mpugned rules were enacted and that, therefore, what the
Bar Council of India decided in 1973 cannot create any
estoppel against the Bar Council of India in 1995. Even
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accepting this contention, the question remai ns whether the
Bar Council of India by resorting to the enactnent of
i mpugned rul es had remained within the pernmissible linmts of
its rule nmaking power or not and it is this question which
has to be considered by us in the present proceedings.

W may, at this stage, also refer to Section 7, laying
down the statutory functions of the Bar Council of India.
This Section, as it stood at the relevant tinme, read as
under

7. Functions of Bar Council of India - [(1)] The
functions of the Bar Council of India shall be - (a) [ xXx XX
xx] (b) to lay down standards of professional conduct and
etiquette for advocates; (c) to lay down the procedure to
be fol | owed by its disciplinary comittee and t he
di sciplinary commttee of each State Bar Council; (d) to
safeguard the rights, privileges and interests of advocates;
(e) to pronote and support Law reform (f) to deal with and
di spose. ‘of ‘any matter arising under this Act, which may be
referred to it by a State Bar Council; (g) to exercise
general supervision and control over State Bar Councils;
(h) to pronote Legal “Education and to |ay down standards of
such education in  consultation with the Universities in
India inparting such education and the State Bar Councils;
(i) to recognise Universities whose degree in Law shall be a
qualification for enrolnents as an advocate and for that
purpose to visit  and inspect Universities [or cause the
State Bar Councils ‘to visit and-inspect Universities in
accordance wth such directions as it may give in this
behal f]; [(ia) to conduct sem nars and organise talks on
| egal topics by emnent jurists and publish” journals and
papers of legal interest; (ib) to organise legal aid to the
poor in the prescribed nanner; (ic) to recognhise on a
reci procal basis foreign qualifications in Law obtained
outside India for the purpose of adm ssion as an advocate
under this Act;] (j) to manage and invest the funds of the
Bar Council; (k) to provide for the election of its
menbers; (1) to performall other functions conferred on it
by or under this Act; (m to do all other things necessary
for discharging the aforesaid functions. [(2) The Bar
Council of India may constitute one or nore funds in-the
prescri bed manner for the purpose of - (a) giving financia
assistance to organise welfare schenes for i ndi gent,
di sabl ed or other advocates; (b) giving | egal aid or advice
in accordance with the Rules made in this behalf; [(c)
establishing Law libraries.] (3) The Bar Council of India
may receive any grants, donations, gifts or benefactions for
all or any of the purposes specified in sub-section (2)
which shall be credited to the appropriate fund or /funds
constituted under that sub-section.]

(Enphasi s suppl i ed)

It is to be noted that clause (a) of Section 7, which
originally stood, got omtted with effect from 31st January,
1974. That clause (a) pertained to nmai ntenance of rolls of
advocat es. Hence from 1974 the Bar Council of India was
not concerned with maintenance of rolls of advocates which
function becane the sole concern of State Bar Councils only.
These rol|ls obviously consisting of nanes of entrants to the
| egal profession were clearly envisaged under Section 24 of
the Act. The next relevant Section is 24-A dealing wth
disqualification for enrolment of a person desirous of
bei ng an advocate under the Act. That section was inserted
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by Act 60 of 1973. It isrelevant to note that the
Legi sl ature thereunder has enunerated three categories of
per sons who are disqualified from being enrolled as
advocates even though they night otherwise fulfil the
requi rements of Section 24 sub-section (1). The inposition
by the inmpugned Rules of the requirement of an applicant to
undergo pre-enrolnent training does not result into any
di squalification of such an applicant if he has not
undertaken such a training as it is not treated by the
| egi sl ature as one of such disqualifications as envi saged by
Section 24A. In other words, by the statutory provisions of
Sections 24(1) and Section 24-A, after 1973, no |egislative
intention can be culled out requiring an applicant |aw
graduate seeking enrolnent as advocate under the Act to
undergo any pre-enrolnment ‘training as a condition for
enr ol ment nor its absence to be treated as a
disqualification for enrolment. Next relevant Section is
Section 28, which deals wth powers of the State Bar
Council to nmmke Rules to carry out the purposes of the
Chapter . ‘dealing with adnmi ssion and enrol nent of advocates.
The said Section, as standing on the statute book on date,
does not contain clause (b) in sub-section (2) thereof.
Cl ause (b) was deleted by Section 21 of anmending Act 60 of
1973 with effect from31.1.1974. The said sub-clause (b),
prior to its deletion read as under :  (b) a course of
practical training in Law and the examination to be passed
after such training for admi ssion as an advocate on the rol
of the Bar Council

A conjoint readi ng of Section 28, sub-section 2(b) and
Section 24(1)(d) as it existed on the statute book prior to
31.1.1974 nmekes it clear that from 31st January, 1974, the
legislature did not think it fit to clothe the State Bar
Councils wth the power to prescribe any pre-enrolnent
training and exam nation to be undergone by an applicant for
enrol ment as an Advocate on the State roll. As clause (d)
was deleted from Section 24(1), sinultaneously ‘the rule
maki ng power earlier conferred on the State Bar Councils for
effective exercise of that statutory function also stood
wi t hdr awn. Meani ng t hereby, from 31.1.1974 any person who
had a requisite Law degree as |aid down by Section 24 sub-
section (1), becane entitled to be enrolled as an Advocate
on the State roll maintained by the State Bar Council and he
was not required to undergo any such pre-enrol nent training
which he was required to undergo prior to 31lst January,

1974. It is also pertinent to note that sub- section (3) of
Section 24 had renmained operative from 1964 onwards. al
throughout till 1974 sinultaneously with the then existing

power of the State Bar Councils to prescribe pre-enrol nment
training and exam nation to be undertaken by the applicants
desirous of being enrolled as advocates. Wen both | these
provi sions simultaneously existed on the statute book  from
1964 to the beginning of 1974, it becones obvious that the
guestion of prescri bing pr e-enr ol nent training and
examnation to be wundertaken by an applicant for being
enrolled as an advocate on the State roll, renained solely
in the domain of the concerned State Bar Councils and the
Bar Council of India had nothing to do on this aspect of the

matter. Consequently Section 24(3) dealt with a topic not
covered by the sweep of Section 24(1) especially clause (d)
t her eof . The next relevant Section for our present purpose

is Section 29, which is found in Chapter IV dealing wth
right to practise. The right to practise naturally is
available to those advocates who are enrolled under the Act
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and whose nanmes are nentioned in the State roll as per
Section 17 of the Act. A new entrant to the lega
pr of essi on obvi ously woul d be an ordi nary advocate and not a
seni or advocate. But only two types of advocates are
contenmplated by Section 17 sub-section (2) of the Act as
seen earlier. An advocate can either be a senior advocate

or a non- senior advocate, neaning thereby, other advocate.
Monent a person is enrolled as an advocate on the State

roll, he would becone statutorily entitled to practise as
laid down under Section 17 which provides under sub-section
(1) that Every State Bar Council shall prepare and

maintain a roll of advocates in which shall be entered the
nanes and addresses of - (a) all persons who were entered as
advocates on the roll of any H gh Court under the |Indian Bar
Councils Act, 1926 (38 of 1926), imediately before the
appoi nted day [including persons, being citizens of India,
who before the 15th day of August, 1947, were enrolled as
advocates under the said Act in any area which before the
said date was conprised withinindia as defined in the
CGovernment ~of India Act, 1935, and who at any tine] express
an intention in the prescribed manner to practise within the
jurisdiction of the Bar Council; (b) all other persons who
are adnmtted to be advocates on the roll of the State Bar
Counci | under this Act on or after the appointed day.

Section 30, which up till now has not cone into force
l ays down :

Subject to the provisions of this Act, every advocate
whose nanme is entered in the [State roll] shall be entitled
as of right to practise throughout the territories to which
this Act extends, - (i) in all Courts including the Supreme
Court; (ii) before any tribunal _or person l'egal ly
authorised to take evidence; and (iii) before any other
authority or person before whom such advocate is by or under
any Law for the time being in force entitled to practise.

So far as clause (i) of Section 30 is concerned, it is
not in dispute that even though the main section has not
cone into force, all persons who are enrolled as advocates
on the State roll are entitled as of right to practise in
all Courts, including the Suprene Court and no - one has
chall enged their said right. Whet her such enrol | ed
advocates can practise in Tribunals or any other authority
woul d remain a nmoot question in the absence of bringing into
force Section 30. Section 32 deals with the power of Court
to permt appearances in particular cases by persons’ not
enroll ed as advocates. That power of the Court obviously
is not touched by the inmpugned rules, as fairly stated by
| earned senior counsel Shri P.P.Rao for the respondent Bar
Council of India. Then follows Section 33 which deals with
the right to practise conferred on the advocates and lays
down t hat

Except as otherwise provided in this Act or in any
other Law for the tinme being in force, no person shall, on
or after the appointed day, be entitled to practise in any
Court or before any authority or person unless he is
enrol l ed as an advocate under this Act.

A conjoint reading of Sections 23, 29 and 33 | eaves no
room for doubt that once a person is found qualified to be
admtted as an advocate on the State roll having satisfied
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the statutory conditions of eligibility laid down in
sub-section (1) of Section 24, he will automatically becone
entitled as of right to practise full-fledged in any Court
including the Supreme Court. Next follows Section 34,
sub-section (1) which provides that : (1) The H gh Court
may nake Rul es | aying down the conditions subject to which
an advocate shall be permitted to practise in the H gh Court
and the Courts subordinate thereto.

This rule nmaking power of the High Court operates on
its own and cannot be pressed in service by the Bar Counci
of India for effectively proving the authorship of their
i mpugned rules and, therefore, we need not dilate on the
same any further. The next relevant section is Section 49.
This is the section which |ays down the rul e naking power of

the Bar Council of India and is the sheet-anchor of the
respondent Bar Council of India for supporting the imnmpugned
rul es. It is, therefore, necessary to note the relevant
provisions of this Section. Section 49 sub-section [(1)]
provides that .~ The Bar Council of India nmay nake Rules

for discharging its functions under this Act, and, in

particul ar, such Rules may pr-escribe - xxx xxx xxx [(af)the
m ni mum qual i fications required for admi ssion to a course of
degree in Law in any recognised University;] (ag) the class
or category of persons-entitled to be enrolled as advocates;
(ah) the conditions subject to which an advocate shall have
the right to practise and the circunmstances under which a
person shall be deenmed to practise as an advocate in a Cou
rt; ] XXX XXX XXX

Before considering the next relevant Section, it is
necessary to note that clause (af), as it stands . in the
present formin Section 49(1), was substituted by Act 60 of
1973 by Section 38 thereof with effect from31.1.74,  Prior
thereto, clause (af) which was in force from 1964 onwards,
read as under : (af) the category of persons who may be
exenpted from undergoi ng a course of training and passing an
exam nati on prescribed under clause (d) of sub-section (1)
of Section 24;

It, therefore, becones clear that from 1964 till the
end of 1973, the Bar Council of India had rule maki ng power
to exenpt those persons who were otherwise required to
undergo pre-enrol ment training and passing an examnation as
prescribed by the State Bar Councils under Section 24 (1)(d)
as it stood on the statute book during that time. ~So the
power of exenption from undergoing the training to
applicants for enrolnment as advocates was wth the Bar
Council of India, while the power to prescribe training and
exam nation solely rested with the State Bar Councils
concerned. Once the legislature by Act 60 of 1973, deprived
the State Bar Councils of their rule making power to
prescribe training and exam nation in view of deletion of
cl ause(d) of sub-section (1) of Section 24 fromthe parent
Act, the rule maki ng power exenpting categories of persons
from pre-training and pre-exam nation prior to enrol nent as
earlier available to the Bar Council of India was also
wi t hdr awn and clause (af) in the present form got
substituted with effect from31.1.1974. C auses (ag) and
(ah) were already inserted in Section 49 by Act 21 of 1964
and they have continued to exist on the statute book al
throughout till date. These topics of rule naking power
existed wth the Bar Council of India at the same tinme when
the provision regarding pre-service training and exam nation
as a condition of enrolment existed on the statute book
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under Section 24(1)(d). In other words, between 1964 to the
end of 1973 i.e. till 31st January, 1974, the topic of
prescription of pre-enrolnment training and pre-enrol nment
exam nation which renained strictly in the domain of the
State Bar Councils remained excluded fromthe rule making
powers provided by clauses (ag) and (ah) of Section 49 so
far as the Bar Council of India was concerned. It is
axiomatic that these general rule nmaking powers in clauses
(ag) and (ah) of Section 49 necessarily did not take in
their sweep the power to provide for pre-enrol nent training
and exam nation for applicants who were seeking enrol ment as
advocates under the Act from 1964 to the end of 1973. It is
easy to visualise that the legislature itself dispensed with
the concept of pre-enrolnent training and exam nation for
new entrants to the Bar with effect from 31.01.1974. As
noted earlier, this was done on the recomendation of the
Bar Council of India itself. Under these circunstances, it
cannot ~be presunmed that the same legislature wthout
expressly including the same topic in the rule maki ng power
of the '‘Bar Council of India, inpliedly permitted the Bar
Council of India itself to prescribe pre-enrolnent training
to new entrants at the Bar sinultaneously wth the
wi thdrawal of the same training from1974 onwards. It is
difficult to countenance the subm ssion of Shri Rao for the
respondent Bar Council of India that there was any
concurrent power to prescribe pre-enrolnment training to
applicants both wth the State Bar Councils and the Bar
Council of India between 1964 and end of 1973. The next
rel evant Section for_ our purpose is Section 49-A  which
deals wth the power of Central CGovernnent to nake Rules.
Sub-section (1) |ays down that

The Central Governnment may, by notification.in the
Oficial Gazette, make Rules for carrying out the purposes
of this Act including Rules with respect to any natter for
which the Bar Council of India ora State Bar Council has
power to make Rul es.

Thus, powers of the Central Covernnment to make Rules
are parallel to the powers to make Rules available to the
Bar Council of India or the State Bar Councils wunder the
very same Act. Sub-section (2) of Section 49-A, as it stood
prior to 31.1.1974, provided anpongst others, by clause(d)
thereof, rule nmaking power in connection with the category
of persons who were exenpted from undergoing a course of
training and passing an exam nation prescribed under clause
(d) of sub-section (1) of Section 24. 1t becones obvious
that this provision had becone otiose as it sought to exenpt
the category of persons from the sweep of conpulsory
pre-enrol ment training and exam nation being a condition for
enrol ment as advocates under the then existing clause (d) of
sub- section (1) of Section 24 which was deleted from the
statute book from 1974 onwards. Thus, from 1974 there wl]l
be no occasion for the Central Governnent to exerci se power
of exenption for such category of persons earlier covered by
Section 24(1)(d). However, it may be noted that Section
49-A sub-section 2 (c) entitles the Central Government to
frane Rules regarding the class or category of persons

entitled to be enrolled as advocates under the Act. It is
on the sanme I|ines as the rule making power of the Bar
Council of India under Section 49 sub-section (1) clause

(ah). We may note at this stage that the Central Covernment
has not exerci sed any rule making power regardi ng
pre-enrolment training for prospective advocates. e,
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therefore, need not dilate on this aspect any nore. The

last relevant Section is Section 52 which deals wth

Saving and it lays down that : Nothing in this Act shal

be deened to affect the power of the Supreme Court to make
Rul es under Article 145 of the Constitution - (a) for |aying
down the conditions subject to which a senior advocate shal
be entitled to practise in that Court; (b) for determning
the persons who shall be entitled to [act or plead] in that
Court.

It is in the background of the aforesaid statutory
schenme of the Act, as subjected to various anendnments from
time totinme till date, that the noot question posed for our
consi deration about thelegal efficacy of the inpugned rules
will have to be exanined.

It becones, therefore, necessary to have a close | ook
at the inpugned rules as anended by the Resolution of the
Bar Council of India dated 19th July, 1998. These rules
styled as the Bar Council of India Training Rules, 1995
provided for certain pre-conditions to be complied with by
an applicant to be enrolled on the roll of the State Bar
Counci | . The Rules are said to have been pronulgated in
exercise of the Bar Council of Indias rule making powers
under Section 24(3)(d) of the Act. However, Shri Rao,
| earned senior counsel for the respondent Bar Council of
India, is right when he contends that he can also sustain
the Rules wunder any other |egally permssible rule making
power discernible fromthe relevant provisions of the Act.
Rule 2 of the inpugned rules provides that No person shal
be entitled to be enrolled as an advocate ~unless. he is
eligible to be enrolled as such under Sec.24 of Advocates
Act, 1961 and has undergone training as prescribed  under
these Rules. The said rule 2, as amended up to 19th July,
1998 further reads that: However, while under goi ng
training, the trainees shall be enrolled provisionally as
Trai nee Advocates after approval of nane of their  guides
by the State Bar Council and the State Bar Council shal
issue identity card to said provisionally enrolled Trainee
advocates for their identification. Detailed procedure
has been |aid down how a trainee advocate has to function
during the period of training. Such candidate has to
maintain two types of diaries as approved by the State Bar

Council - one for the work done in chanbers and the other
for the work in Courts. As per Rule 4 the training period
shall conmence from the certificate of guide that the

candidate is being trained by him Rule 5 deals wth
qualification of advocate to become guide . of such

trai nees. Rule 7 deals with period of training for a
m ni mrum of one year. Rule 10 provides that No
candi date  shall engage hinself in any enpl oynment ,

prof ession, business, trade or calling during the course of
training in any manner. Rule 15 |ays down seniority of a

trainee advocate on successful conpletion of the training
period by providing that he shall be entitled to seniority

from the date of provisional enrol ment as trai nee under the
Rul es. Such a trainee advocate as per Rule 15 (b) shall be
entitled to appear in the Court for seeking adjournnents and
to make mentioning on instruction of their guide and shal

be under disciplinary control of the State Bar Council and
the Bar Council of India. Rule 15AA provides that in case
period of training of a particular candidate is extended by
the State Bar Council wunder Rule 9 on the ground of
i nadequate training, said extended period shall not be
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counted towards seniority.

It becones at once clear that the inmpugned rules are
said to have been framed by the Bar Council of India in
exercise of its statutory powers under Section 24(3)(d) of
the Act. W have already traced the history of the
aforesaid statutory provisions. It is no doubt true that
sub-section (3) of Section 24 starts with a non obstante
clause and provides that notw t hstandi ng anything contai ned
in sub-section (1), a person nmentioned in categories
(a),(aa), (c) and (d) may be admtted as an advocate on a
State roll if he applies as laid down in clause (1) and
fulfils the conditions specified in clauses (a), (b), (e)
and (f) of sub- section (1). The objects and reasons for
enacting the said provision, as noted earlier, have clearly
laid down that it was felt by the legislature that despite
the operation of Sections 17 and 24 of the Act, there were
some persons who though not covered by the said provision
and had not satisfied the conditions for enrolnent as laid
down in  these provisions -deserved to be enrolled as
advocat es. Wth that endin view, the Bar Council of India
was provided wth the rule naking power under sub-section
3(d) of Section 24 by way of an enabling provision to extend
the statutory coverage of Section 24(1) for bringing in such
otherwise ineligible candidates for enrol nent and even for
such additional class of persons to be enrolled as advocates
by exercise of rule making power of the Bar Council of India
they had to satisfy the statutory requirenments of clauses
(a), (b), (e) and (f) of sub-section (1) of Section 24.
This enabling provision available to the Bar Council of
India by Rules to extend the scope of eligibility in favour
of those who were ineligible under Section 24(1) to be
enrolled as advocates did not touch upon the question of
eligibility in connection with pre-enrolnent training and
examnation or to put it differently, the enabling power
available to the Bar Council of India to nake eligible
otherwise ineligible persons for enrolnent as advocates
under Section 24(1) did not cover the question of
pre-enrolment training and examination at all. It must,
therefore, be held on express Ianguage of Section 24
sub-section 3(d) that the rule making power of  the Bar
Council of India proceeded only in one direction, nanely,
for bringing into the sweep of Section 24(1) all those who
were not entitled to be enrolled as advocates under the
provisions of Section 24(1). The non-obstante clause wth
which sub- section (3) of Section 24 starts, provides that
despite t he conditions nentioned f or enr ol ment in
sub-section (1) of Section 24 m ght not have been sati sfied
by person concerned, if the Bar Council of India thought
that such a person also deserved to be enrolled as an
advocate, then rule nwaking power under clause- (d) of
sub-section (3) of Section 24 could be resorted to by the
Bar Council of India. The said power, to say the least,
could be utilised for making ineligible persons eligible for
enrol ment despite what is stated under sub-section (1)  of
Section 24 but it could never be utilised in the reverse
direction for disqualifying those fromenrolnent who were
otherwise qualified to be enrolled as per sub- section (1)

of Section 24. It was a power given to the Bar Council of
India to extend the coverage of Section 24(1) and not to
whittle it down. It is, therefore, difficult to appreciate

the contention of |earned senior counsel, Shri Rao for the
Bar Council of India, that by exercise of the said rule, it
could inmpose a further condition of disability of otherw se
eligible candidate to be enrolled even if he had satisfied
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all the statutory conditions laid down by Section 24
sub-section (1). To illustrate the nature of such rule
making power and the linmted scope thereof, it may be

vi sual i sed that as per Section 24 sub-section (1) clause (c)
unless a person has obtained the degree of Law from any
recogni sed University in India, he would not be entitled to
be enrolled as an advocate. Still the Bar Council of India
inits wisdomand discretion by exercising its enabling rule
maki ng power under Section 24 sub-section (3)(d) read with
Section 49(1) may permit a citizen of India who mght have
obtained degree froma foreign University like a Law degree
from England or a Law degree from Harvard Law School of
Arerica or a l|aw degree from Canadian or Australian
University to be enrolled as advocate. Such category of
persons who could not have been enrolled on the express
| anguage of Section 24 (1) could be enrolled by the State
Bar Councils under Section 24(3)(d) if the Bar Council of
India in exercise of its rule making power had covered them
for such enrol nent. It is this beneficial and enabling
power for bringing in the sweep of the unbrella of Section
24(1) those who woul d have ot herw se been out of it which is
conferred by Sub-section (3) (d) of Section 24 on the Bar

Council of India read wth Section 49(1). It is also
necessary to note that this power is available to the Bar
Council of India from1964 all throughout till date, while

between 1963 to January 1974, pre-enrolnent training and
exam nation could be prescribed as a condition by the State
Bar Councils as 'per the then existing condition (d) of
sub-section (1) of  Section 24 for such enrol ment .
Consequently, it cannot be saidthat the rule maki ng power
under sub-section (3) (d) of Section 24 still enables the
Bar Council of India, after deletion of Section 24(1)(d) to
promul gate such a rule by which al nost by back door such an
additional condition for enrolnent to restrict the entry of
otherwi se eligible candidates for enrol ment under Section
24(1) can be inposed. Consequently, Section 24 sub-section
(3) (d) of the Act cannot be legitimtely i nvoked by the Bar
Council of India for sustaining the inmpugned rul es.

W may also nmention one additional submssion of
seni or advocate Shri P.P.Rao in support of the i npugned
rul es. He contended that Section 24(1) of the Act itself
enables rule making authorities to enact Rules which my go
beyond the statutory provisions of Section 24(1) as enacted
by the legislature and, therefore, the Bar-  Council of India
as a rule making authority can by exercise of the said power
add to the conditions of enrolnent as expressly laid down by
Section 24(1). It is not possible to agree wth this
submi ssion for the sinple reason that Section 24 itself
contenplates the qualifications of a person who /seeks
admi ssion as an advocate on the State roll. To ‘reiterate
granting of adnission to a person for being enrolled as an
advocate wunder the Act is a statutory function of the State
Bar Council only. The Bar Council of India has no role to
play on this aspect. Al it has to do is to approve -any
Rules franed by the State Bar Council under Section 24(1)
laying down further qualifications for a person to be
enrolled by it on the State roll as an advocate. W have,
therefore, to read the rule making power nentioned under
Section 24(1) conjointly with the rule making power of the
State Bar Council as provided by section 28(1) especially
clause 2(d) thereof which provides as under :- (1) A State
Bar Council may make rules to carry out the purposes of this
Chapt er.
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(2) In particular, and wthout prejudice to the
generality of the foregoing power, such rules may provide
for - Xxxx Xxxx Xxxx (d) the conditions subject to which a
person may be adnmitted as an advocate on any such roll

Consequently, the subm ssion of Shri P.P.Rao, |earned
seni or counsel for the Bar Council of India that the Counci
al so can exercise rul e nmaki ng power under Section 24(1) for
imposing an additional condition of qualification for a
person to be enrolled on State roll obviously cannot be
accepted. Shri Rao then next turned to Section 7 of the Act
and submitted that, anpbngst enunerated functions of the Bar
Council of India, at clause (h) of sub-section (1) is
speci fied a provision regarding promoting the | ega
education and to |lay down standards of such education in
consultation with-the Universities in India inparting such

education and the State Bar Councils. It is difficult to
appreciate how the aforesaid clause (h) can also give any
support. to~ the i nmpugned rules. Shri Rao, |earned senior

counsel for the Bar Council of India, is right when he
contends that the concept of ‘legal education is not
necessarily confined to only class room |ectures or
theoretical study of law. It can include practical training
of prospective advocates. But even accepting that |ega
connotation of the term*legal education, the question
remains as to how the Bar Council of India can pronote |ega

educati on. It can' obviously pronmote |egal education by
| ayi ng down standards of such education in consultation with
the respective wuniversities in India inparting such
educati on. The words Universities in India inparting such

education as found in clause (h) of sub-section (1) |eave

no room for doubt that the question of “inmparting |ega

education is entrusted to the Universities in India and not
to the Bar Council of India. Al that the Bar Council of
India can do is to suggest ways and means to pronote such
| egal education to be inparted by the Universities /'and for
that purpose it may |lay down the standards of education

syllabi in consultation with the Universities in India. It
is, therefore, difficult to appreciate how for pronoting
| egal education through the Universities imnparting |Iegal
education in India, the Bar Council of India can itself take
up the role of laying dowmn pre- enrolnent training for
applicants seeking to enter legal profession by getting
enroll ed wunder Section 24 of the Act. The history of this
rel evant provi si on spread over years, shows t hat
pre-enrolment training and exam nation constitute a topic
which the legislature inits wisdomentrusted to the State
Bar Councils and not to the Bar Council of India. Merel y
because the | egislature withdrew even that rul e making power
in the light of the withdrawal of the statutory condition of
enrol ment by enacting Section 24(1)(d) from the 31st
January, 1974, it could not be said that the then existing
rul e maki ng power on other topics which was available to the
Bar Council of India got enlarged or elongated by necessary

i mplication. The power, as couched in the sanme earlier
existing terms, has renained as it is after deletion of
Section 24(1)(d) by the Parliament. It is also to be noted

that the functions of the Bar Council of India under Section
7 were not enlarged to cover such a provision for
pre-enrolment training to applicants by suitably entrusting
the Bar Council of India such a function. Save and except
Section 7(1)(h) there is no sub-section in the said Section
which entitles the Bar Council of India to prescribe any
pre-enrolment training or exam nation to be undertaken by
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the prospective professional who wants to enrol hinself as
such once he satisfies the requirenents and the conditions
for such enrolnent as laid down by Section 24 (1).
Consequently, the support of Section 7(1) as tried to be
i nvoked for sustaining the inpugned rules also is of no
avail to learned senior counsel Shri Rao for the respondent
Bar Council of India. W nmay now refer to Section 49 of the
Act, which deals with general power of Bar Council of India
to meke Rules. Sub-section (1) thereof |ays down that the
Bar Council of India may make rules for discharging its
functions under this Act, and, in particular, such rules my
prescribe on various topics as enunerated therein from
clauses (a) to (j). A nmere look at the aforesaid provision
nakes it clear that the rule making power entrusted to the

Bar Council of Indiaby the legislature is an ancillary
power for fructifying and effectively discharging its
statutory functions [|aid down by the Act. Consequent | y,

Rul es to be franed under Section 49(1) nust have a statutory
peg on which to hang. |If there is no such statutory peg the
rule which is sought to be enacted dehors such a peg wll
have no foothold and will becone still born. The statutory
functions entrusted by the legislature to the Bar Council of
India under the Act so far as relevant for our present
purpose and which coul d be relied upon by Shri Rao, |earned
seni or counsel for the respondent Bar Council of India, are
Section 7(1)(h) and Section 24(3)(d). W have seen earlier
that neither of these statutory provisions entitles the Bar
Council of Indiato provide for the-disqualification or a
disability or an additional condition for enrolnent of a
person who is otherwise eligible to be enrolled as an
advocate wunder Section  24(1). Once that «conclusion is
reached, the very foundation for supporting the i npugned
rules gets knocked off. Consequently, if any such .rule is
franed, supposedly by exercise of the rule maki ng power as
enunerated in Section 49(1)(af), (ag) or (ah) on which al so
reliance was placed by Shri Rao, the said rule having not
been nmde for discharging any of ‘the statutory functions of
the Bar Council of India in this connection nmust necessarily
fail as it would be ultra vires the statutory functions of
the Bar Council of India. Any rule franed by rule making
aut hority going beyond its statutory functions nmust
necessarily be held to be ultra vires and inoperative at
| aw. Consequently, the valiant attenpt nmade by Shri Rao for
sustaining the Rules under Section 49(1)(af), (ag) and (ah)
would remain abortive only on this short ground.” But~ even
that apart, let us see whether any of these provisions can
sustain the inpugned rules even on the assunption that such
an exercise otherwi se remains a pernissible one for the Bar
Council of India. Section 49(1)(af) deals wth mninmm
qualifications required for adm ssion to a course of degree
in law in any recognised University. That obviously has
nothing to do with the inpugned rules. Then cones  clause
(ag) which deals wth the class or category of persons

entitled to be enrolled as advocates. To recapitulate,
Section 49(1)(ag) was already on the statute book since 1964
till January 1974 when the topic of pre-enrolnent training

and examination was solely within the domain of the State
Bar Councils and once on the said topic the State Bar
Council concerned had framed the requisite rules, they were
then subject to approval by the Bar Council of India.
Therefore, there was a conplete code in this connection

Once the State Bar Councils framed such rules and got them
approved by the Bar Council of India, then because of the
thrust of the parent provision of Section 24(1)(d) which was
operative at that tine, it became a pre-condition for
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enrol ment . There cannot be two parallel pre-conditions of
enrol ment which can be simultaneously inposed, one under
Section 24(1)(d) by the concerned State Bar Council by
exercise of its powers under Section 28(2)(b) which existed
on the Statute Book between 1964 to January, 1974 and al so
the possible provisions for inposing such pre-conditions for
enrol ment by the Bar Council of India taking resort to the
supposed w de wordings of Section 49(1)(ag) during the very
sane period as during that period Section 24(1)(d), Section
28(2)(b) and Section 49(1)(ag) conjointly existed on the
statute book. If such a concurrent power is envisaged by
Section 49(1)(ag), then the Bar Council of India instead of
being an approving authority at the relevant tinme would
itself beconme a prescribing authority in connection wth
pre-enrolnment training. It has also to be kept in view that
on the scheme of the Act enrol nent of advocates is the task
of the State Bar Councils and not of the Bar Council of
I ndi a. It rmust, therefore, be held that the rule nmaking
power contenplated by the | egi sl ature under Section
49(1) (ag) for being exercised by the Bar Council of India
was pertaining to only “those classes or categories of
persons who were thought fit to be enrolled as advocates
though they might not beeligible to be enrolled under
Section 24(1) of the Act as it stood on the statute book

In other words, /this enabling rule nmaking power only by
which the Bar Council of India could add to the category of
eligible persons  for enrol ment which woul d have otherw se
remai ned outside ‘the sweep of the statutory schene of
eligibility for enrol ment as laid down by Section 24(1), did

not contenpl ate any . power~ to curtail the exi sting
eligibility of applicants under Section 24(1) for enrol nent
as advocates. It is only for such additional 'class or

category of persons that the enabling provision as per the
said rul e maki ng power could be available to the Bar Counci

of India. It is difficult to appreciate how by any process
of interpretation an enabling provision can be treated as a
restrictive one. |In fact, on a conjoint reading of Section

24(3)(d) and Section 49(1)(ag) the conclusion becones
inevitable that the Bar Council of India in exercise of its
statutory function entrusted to it under sub-section (3)(d)
of Section 24(1) can frame suitable rule for bringing in the
unmbrella of enrolment provision those who otherwi se would
have remained outside. The rule naking power under Section
49(1)(ag) has to take colour fromthe statutory function
entrusted to the Bar Council of India by Section 24(3)(d).
As we have already held that Section 24(3)(d) does not
enable the Bar Council of India to inpose “additiona
restriction on the eligibility of an applicant| who seeks
enrolment as per Section 24(1) by necessary inplication
power under Section 49(1)(ag) al so cannot enable such an
i mperm ssible exercise. The rule maki ng power under. Section
49(1)(ag) is ancillary to the statutory function entrusted
to the Bar Council of India by Section 24(3)(d) and it
cannot travel beyond the said statutory sphere.

So far as Section 49(1)(ag) is concerned, it has also
to be kept in view, as noted earlier that Section 24(3)(d)
and Section 49(1)(ag) were sinmultaneously introduced in the
Act in 1964. At that time there were specific provisions
regarding pre-enrol nment training under Section 24(1)(d) and
Section 28(2)(b). Thus, the enactnent of Section 24(3)(d)
and Section 49(1)(ag) could never have been intended to
i ncl ude implied power/function to make pre- enr ol ment
training Rules and that too by the Bar Council of India
whi ch had nothing to do at the initial stage of enrol nent of
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advocates on the State rolls. |In this connection, it s
al so useful to refer to section 49(1)(ag) with section 29 of
the Act. Section 29 in terns provides as under:- Subject
to the provisions of this Act and any Rul es made t hereunder
there shall, as fromthe appointed day, be only one class of
persons entitled to practise the profession of Law, namely,
advocat es.

Section 49(1)(ag) also deals with the «class or
category of persons entitled to be enrolled as advocates.
Thus, by the said provision the Bar Council of India in
exercise of its rule making power can add to the class of
persons contenplated by Section 29 by enlarging the said
class of advocates entitled to practise as full-fledged
advocat es. Entitlenent to practise the profession of [|aw
necessarily neans full- fledged entitlenent to plead and
argue cases of their clients before the courts of |aw.
There cannot be any truncated right to practise profession
of law whichis sought to be culled out by Shri P.P. Rao,
| earned. 'Senior Counsel for the Bar Council of India on a
conjoint —reading of Sections 29 and 49 (1)(ag) of the Act.
That takes wus to the last provision on which reliance was
placed by Shri Rao, |earned senior counsel for t he
respondent . That i's Section 49(1)(ah). A nere |ook at the
said provision shows that it confers rule nmaking power on
the Bar Council of India to prescribe conditions subject to
whi ch an advocate shall have the right to practise and the
ci rcunstances under . which a person shall '‘be deenmed to
practise as an advocate in a Court. It is, therefore,
obvious that once a person has been enrolled as an advocate
under the Act, his right to practise can be nade subject to
certain conditions if the Bar Council of India seeks to
i mpose such conditions on an enrolled advocate. I n  other
words, rule naking power under Section 49(1)(ah) deals with
a situation which is post enrolment of an advocate and does
not deal wth pre-enrolnment. situation for a candidate

seeki ng enrol ment . The i npugned rul es provide for
pre-enrol nent training. It is true that the Rules also
provi de for provi si onal enr ol ment . But provi'si ona

enrol ment envisaged by the rules is totally dehors the
scheme of the Act. To recall enrolnent of advocates is a
function entrusted by the legislature to the State  Bar
Councils and not to the Bar Council of India. Section 17
read with Section 24, |eaves no roomfor doubt that a person
who seeks enrolnment as an advocate has to show his

eligibility to be brought on State roll of —advocates. A
State roll of advocates has to be nmaintained only by the
State Bar Council. Consequently, there would remain no
occasion for the Bar Council of Indiato provide for a
condition of pre- enrol nent training. The State Bar
Councils alone could provide for pre- enrolnent -training
till Section 24(1)(d) was on the statute book up to January,
1974. After an advocate is enrolled as a full-fledged

advocate how his right to practise is to be conditioned my
be made a subject matter of rule making power of the Bar
Council of India as per Section 49(1)(ah). But in the facts
of the present case, the aforesaid provision cannot be of
any help to the respondent Bar Council of India for
sustaining the inmpugned rules for two obvious reasons;
firstly, provision for pre-enrol nent training of prospective
advocates is not entrusted by the legislature to the Bar

Council of India while laying down its statutory functions
under Section 7, as seen earlier. Therefore, the very first
part of Section 49 will hit the said rule as it would not be

a rule for discharging the statutory function of the Bar
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Council of India. But there is still a second cogent reason
for showi ng that clause (ah) of sub-section (1) of Section
49 cannot support the inmpugned rules. The said rules do not
seek to regulate the right of practice available to an
already enrolled full-fledged advocate. The entitlenment of
an enrolled advocate is to be culled out from a conjoint
readi ng of Sections 17, 24(1) and the definition of advocate
as found in Section 2(1)(a). Once a person is enrolled as
an advocate, how the right to practise of such enrolled
advocate can be regulated or nonitored may legitimtely form
the subject matter of a rule framed under Section 49(1)(ah).
But the inmpugned rules by providing the concept of a trainee
advocate with only alimted right to ask for adjournnent
and nmentioning the cases of his guide totally violate the
scheme of the Act. Section 17 sub-section (2) of the Act
lays down that there can be only two classes of advocates;
seni or advocates and non-senior or ordinary advocates. It
is difficult to appreciate howa trainee advocates class

can be created by exercising supposed rule maki ng power of
the Bar ' Council of India under Section 49(1)(ah). It is
also interesting to note that the Bar Council of India
itself in exercise of its rule making power under Section
49(1) (ah) has framed the Rul es | aying down conditions under
which an enrolled advocate may not be permtted to practise
or may be suspended from practice or when can he resune

practice. Shri ' Rao, |earned seni or counsel for the
respondent, was right when he contended that even though
such rules might  have been framed in past, if the rule

maki ng power inheres.in the Bar Council of India then such
power can be exercised from time to time by framng
additional rules. However, the question is whether Section
49(1) (ah) confers such a power on the Bar Council of India.
So far as this question is concerned, it has stood answered
agai nst the respondent Bar Council of India by a three Judge
Bench judgenent of this Court reported in Indian Council of
Legal Ad & Advice & O's. case (supra). A M Ahmadi, CJlI,
speaking for the three Judge Bench, had to consider in the
sai d deci sion, the question whether the Bar Council of India
could frame a rule restricting the enrol ment of advocates to
the State roll to only those who had not conpleted 45 years
of age. Holding such rule to be ultra vires the powers of
the Bar Council of India under the Act, it was held that
such a rule could not be sustained under Section 49(1)(ah)
as the said provision dealt with a situation after enrol nent
of advocates and could not take in its sweep any situation
prior to their enrolment. Shri Rao, |earned senior counse

for the respondent Bar Council of India, tried to salvage
the situation by submtting that the said deci son was. per
incuriam on the ground that Section 24(3)(d) was not
noti ced. W have already held that Section 24 (3)(d) is the
provi sion which pernmits the Bar Council of India by exercise
of rule nmaking power to nmake otherwise ineligible person
eligible for enrolnent and does not act in the reverse
direction to mnmake otherwise eligible persons ineligible.
Once that conclusion is reached, Section 24(3)(d) becones
totally irrelevant for deciding the question whether the
rule inmpugned before the three Judge Bench in that case
could have been sustained by the Bar Council of India by
taking resort to Section 24(3)(d). Non- consi derati on of
such irrelevant provision, therefore, cannot nmake the ratio
of the decision in the aforesaid case per incuriam The
second ground on which Shri Rao tried to submt that the
sai d decision was per incuriamwas by inviting our attention
to a Constitution Bench judgnent of this Court in re: Lily
| sabel Thomas case (supra). Now it rust be kept in view
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that the said decision was rendered in connection with an
entirely different statutory schene. Section 52 of the Act,
as noted earlier, saves power of the Suprenme Court to rmake
Rules under Article 145 of the Constitution of India for
determ ning persons who are eligible to practise before the
Supreme Court. Thus, the constitutional power of the
Supreme Court for regulating the working of advocates in the
Suprenme Court who were otherwise entitled to practise in any
Court in India under the Act could be wvalidly exercised.
Wen we turn to the constitutional power of the Suprene
Court under Article 145, we find clearly nmentioned therein
that subject to the provisions of any law nade by the
Parlianment, the Suprene Court may fromtinme to time, wth
the approval of the President, nake rules for regulating
generally the practice and procedure of the Court including
rules as to the persons practising before the Court. As
Section 52 of the Act has expressly saved the powers of the
Supreme Court under Article 145 for determ ning the persons
who shall hbe entitled to practise and plead before the
Supreme. Court, Article 145 could operate on its own without
any fetter being i nposed by any statutory |aw enacted by the
Par | i ament . Accordingly, in the light of Article 145, a
guestion arose before the Constitution Bench in the
af oresaid case, whether the Supreme Court was conpetent to
enact a rule in connection with advocates practising before
it, who could act as an advocate on record subject to their
passing examnation as |aid down under the rules. The term
persons practising before the Court as laid down by
Article 145(1)(a) in .connectionwth such rul e maki ng power
was interpreted to take inits sweep not only persons
actually practising but even entitled to practise before the
Suprenme Court. In this connection, the phraseol ogy found in
the Union List in the 7th Schedul e of the Constitution in
Entry 77, nanely, persons entitled to practise before the
Supreme Court was held to be in pari materia with the phrase
persons practising before the Court as found in Article
145(1) (a). In the |light of the aforesaid wide sweep of
Article 145(1)(a), expressly saved by Section 52 of the Act
it was held that the rule |aying down exam nation ‘'to be
undergone by practising advocates before the Supreme Court
before they could act as advocates on record was w thin the
rule making power of the Suprene Court. Itis difficult to
appreciate how the aforesaid decision of the Constitution
Bench rendered in the light of an entirely different
constitutional schene can be of any assistanceto the Bar
Council of India in the present case. For sustaining the
rule making power of the Bar Council of India, the express
provisions of Section 7 and Section 24(3)(d)| read wth
Section 49(1)(ah) would be the only relevant . provisions
which were considered by this Court in a three Judge /Bench
judgrment Indian Council of Legal Aid & Advice & Os. case
(supra). The ratio of the Constitution Bench judgnent
rendered in connection with an entirely different question
posed for decision in the light of the relevant provisions
of the constitutional schene dealing with the rule naking
power of the Suprene Court under Article 145, therefore,
cannot be said to be |aying down anything contrary to what
the three Judge Bench judgnent laid down in connection wth
this very statutory schene which squarely arises for
consideration in the present case. Hence, even the second
ground canvassed by | earned senior counsel, Shri Rao for the
Bar Council of India, for whittling down the binding effect
of the aforesaid three Judge Bench judgnent of this Court,
cannot be sustai ned.
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W nmay at this stage note one subnmission of Shr
C. S. Vai dyanat han, |earned Additional Solicitor CGeneral. He
contended that the inmpugned Rules 15A to 15C atl east can be
sustai ned wunder the rul e naking power of the Bar Council of
India under section 49(1)(ah) of the Act. It is not
possible to agree with this contention for the sinple reason
that by the inpugned rules no training is prescribed
subsequent to enrol nent under the Act. Rules seek to inpose
pre- enrolment training, as noted earlier. Consequent |y,
such a rule cannot be sustai ned wunder the aforesaid
provision as clearly ruled by a Three Judge Bench Judgnent
of this Court in Indian Council of Legal A d & Advice
Boards Case (supra). Even that apart, a close |ook at
Section 49(1)(ah) <clearly shows that the said provision
enables the Bar Council of India to lay down conditions
subject to which an advocate who has already got enrolled
can have a right to practise. Right to practise as
available to an advocate duly enrolled under the Act is a
full-fledged right to practise which, as noted earlier
woul d include not only seeking adjournments but also to
pl ead and argue for the client for whom he appears before
the Court. Thus any truncating of the very right to
practise itself in -exercise of rule making power under
Section 49(1)(ah) by creating a new class of trainee
advocates cannot /be sustained by the said provision. Al
that the said provision enables the Bar Council of India to
do is to frame a rule under the said provision which may
i mpose conditions subject to which an enrolled advocate can
carry on his full-fledged practice as an advocate. |In this
connection, it 1is profitable to ook at the very Rules
earlier enacted by the Bar Council of India under Section
49(1) (ah) of the Act. They are found  in Part VI,

Chapter-111 of the Bar Council of 1IndiaRules. We have
already referred to the gist of these Rules earlier
However, it wll be profitableto extract these Rules in

extenso to highlight the scope and ambit of rule making
power vested in the Bar Council of India under Section
49(1)(ah) as wuntil now understood by the very sane rule
maki ng authority.

Conditions for right to practise 1. Every  Advocate
shal | be under an obligation to see that his name appears on
the roll of the State Council within whose jurisdiction he
ordinarily practices.

PROVIDED that if an advocate does not apply for
transfer of his name to the roll of the State Bar Counci
within whose jurisdiction he is ordinarily practising within
six nonths of the start of such practice, it shall be deened
that he is guilty of professional msconduct wthin the
meani ng of section 35 of the Advocates Act.

2. An Advocate shall not enter into a partnership or
any other arrangenment for sharing remuneration wth —any
person or |egal Practitioner who is not an Advocate.

3. Every Advocate shall keep infornmed the Bar Counci
on the roll of which his nane stands, of every change of his
addr ess.

4, The Council or a State Council can call upon an
advocate to furnish the nane of the State Council on the
roll of which his nanme is entered, and call for other

particul ars.
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5. (1) An Advocate who voluntarily suspends his
practice for any reason whatsoever, shall intinate by
registered post to the State Bar Council on the rolls of
which his nane is entered, of such suspension together wth
his certificate of enrolnment in original

(2) Wenever any such advocate who has suspended his
practice desires to resune his practice, he shall apply to
the Secretary of the State Bar Council for resunption of
practice, along wth an affidavit stating whether he has
incurred any of the disqualifications under Section 24A,
Chapter 111 of the Act during the period of suspension

(3) The Enrolnment Conmittee of the State Bar Counci
may order the resunption of his practice and return the
certificate to him withnecessary endorsenent. If the
Enrol nent Conmittee is of the viewthat the Advocate has
incurred “any of thedisqualifications the Coomittee shal
refer the matter under proviso to Section 26(1) of the Act.

(4)  On suspension _~and resunption of practice the
Secretary shall act in ternms of Rule 24 of Part |IX

6. (1) An Advocate whose nane has been renoved by
order of the Supreme Court or a H gh Court or the Bar
Council as the case nmay be, shall not 'be entitled to

practice the profession of Law either before the Court and
authorities nentioned under Section 30 of the Act, or in
chanbers, or otherw se.

(2) An Advocate who is under suspension, ‘shall be
under sane disability during the period of such suspension
as an Advocate whose nane has been renoved fromthe roll

7. An officer after his retirement or otherw se
ceasing to be in service shall not practise for a period of
two years in the area in which heexercised jurisdiction for
a period of 3 years before his retirenent or ~otherw se
ceasing to be in service

RESCLVED that nothing in these Rules shall prevent any
such person from practising in any Court-or tribunal” or
authority of superior jurisdiction to one in which he held
of fice.

Expl anati on: Oficer shall include a Judicia
Oficer, Additional Judge of the H gh Court and~ Presiding
Oficer or Menmber of the Tribunal or authority or such other
Oficer or authority as referred to in Section 30 of the
Act .

Area shall mean area in which the person concerned
exercising jurisdiction.

8. No Advocate shall be entitled to practice if _in
the opinion of the Council he is suffering from such
cont agi ous di sease as nmkes the practice of Law a hazard to
the health of others. This disqualification shall |ast for
such period as the Council directs fromtime to tinme.

These rules show that subject to the conditions laid
down in these rules an enrolled advocate can practise as a
full-fl edged advocate. His right once granted cannot be
restricted qua his acting in the Court when remaining
enrolled as an advocate on the State roll. It nust,
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therefore, be held that Section 49(1) (ah) cannot sustain
the inpugned rules. Shri Rao next contended that Section
34(1) of the Act which deals with the rule making power of
the High Court enabling it to |lay down conditions subject to
whi ch an advocate shall be permitted to practise in the High
Court is wpari materia with Section 49(1)(ah). It clearly
shows that the High Court can by Rules restrict and inpose
conditions on practising advocates before it or before any
subordinate Court. Simlarly, the Bar Council of India can
also in exercise of simlar statutory rule making power
under Section 49(1) of the Act, do so. W fail to
appreciate how this anal ogy can be of any avail to Shri Rao
for the respondent Bar Council of India. Once an advocate
is already enrolled on the State roll conditions subject to
which he can practise before the Hgh Court or Court
subordinate to it, can be laid down by the High Court by its
rule maki ng power under Section 34(1). This necessarily is
a situation which is post enrol ment. Simlar situation
woul d fall for consideration. if the Bar Council of India
seeks to exercise its power under pari materia rule naking
power under Section 49(1)(ah) but-as the inmpugned rules
travel backwards and seek to enter upon and nonitor
pre-enrol ment situation, the said exercise obviously remains
in a forbidden field for the Bar Council of India. It has
al so to be appreciated that the powers of the constitutiona
Courts |like the High Courts which are Courts of record stand
on an entirely different footing as conpared to powers of
statutory authority like the Bar Council of India which has
to justify exercise of its powers within the four corners of
the Statute which has created it. It is also not the
submi ssion of any |earned counsel before us that any of the
Hi gh Courts has framed any rule requiring the State Bar

Councils not to enrol any advocate onits roll if he has not
undertaken any pre-enrolnent training by resorting to its
rule making power under Section34(1). It is only the Bar

Council of India which has tried to do so by enacting the
i mpugned rules. Consequently, any assistance sought to be
received by Shri Rao for the Bar Council of India from
Section 34(1) on the anal ogy of the H gh Courts rule making

power al so cannot be any avail to him _ These were the only
contentions canvassed by | earned senior counsel Shri Rao for
the respondent Bar Council of India for —sustaining  the
i mpugned rules and as we have found that none of  these
contentions can be sustained, the inevitable result is that

the inpugned rules fail and nmust be held to be still~ born
being beyond the rule maki ng power of the Bar Council of
I ndi a. Point No.1l, therefore, has to be answered in

affirmative in favour of the wit petitioners and the
appel lant in appeal arising out of SLP (C) No. 13755 of 1996
and agai nst the respondent Bar Council of India in the wit
petitions and which is also the appellant in appeal arising
out of SLP (C)No.12989 of 1998.

Point Nos.2 & 3: In view of our findings on point
no.1l, it is not necessary to consider these two points and,
therefore, were not answered. Before parting with these
matters, it 1is necessary to note that in the light of the

experience of wvarious Courts in which advocates are
practising since the time the Advocates Act has cone into
force, the Law Commi ssion of India and other expert bodies
that were entrusted with the task of suggesting inprovenents
in the standards of |egal education and |egal practitioners
felt it necessary to provide for conpulsory training to
young advocates entering the portals of the Court roomns.
Training under senior advocates with a viewto equip them
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with court craft and to nake themfuture efficient officers
of the court becane a felt need and there cannot be any
dispute on this aspect. In fact, the question of naking
some suggestions regarding adm ssion to law Colleges,
syl labus, training, period of practice at different |evels
of courts etc., was taken up as ItemNo.16 in the |ast
Conference of the Chief Justices held in Decenber, 1993.
The Conference resolved that Honble the Chief Justice of
India be requested to constitute a Conmittee consisting of
Honbl e M. Justice A M Ahnadi as its Chairman, and two ot her
menbers to be nominated by Honble the Chief Justice of
India to suggest appropriate steps to be taken in the matter
so that the |l aw graduates nmay acquire sufficient experience
before they becone entitled to practise in the courts. The
said H gh Power Committee, after inviting the views of the
Chief Justices and State Bar Councils as well as the Bar
Council of |Indiamde val uable suggestions. The relevant
suggesti ons in~ connection wth | egal education are
suggestion nos.1, 12, 13, 15, 16 which are required to be
not ed. They read as wunder : 1. In laying down the
standards - of —Legal Education, the  Bar Councils Lega
Education Conmittee constituted under Rule 4 of Chapter |11
of the Bar Council of India Rules, 1965 must reflect the
participation of representatives of (1) the Judiciary, (2)
the Bar Council and (3) the UGC It is proposed that the
Rul es be anended and the Legal Education Conmittee be
restructured to involve the bodies above-nentioned. Xx xx
xx 12. Rule 21 of the Bar Council Rules directing that
every University shall endeavour to supplenment the |ecture
met hod with case nethod, tutorials and other nodern
techni ques of inmparting Legal Education nmust be anended in a
mandatory form and it should include problem nethod, noot
courts, nmock trials and other aspects and make them
conpul sory. 13. (i) Participation innmot courts, nock
trials, and debates nust be nade conpulsory and marks
awarded, (ii) Practical trainingin drafting pleadings,
contracts can be developed in the |ast year of the study,
and (i ii) Students visits at various levels to the
Courts nust be exposu re. ma de conmpul sory so as to provide

a greater Xx xxxx 15. Entrance into the Bar after 12 nonths@®@

I

or 18 nonths of Apprenticeship with Entry Exam nation. ~ For
obtaining the Licence/ Sanad from State Bar Councils it nust
be prescribed that one should secure at |east 50 per cent or
60 per cent marks at the Bar Council Exanination. 16. So
far as the training under a Senior Lawer during the period
of one year or 18 nonths of apprenticeship, the Act or the
Rul es nust stipulate that the senior nmust have at |east 10
or 15 years standing at the District Court/H gh Court /and
the students diary nust reflect his attendance for three
nmonths in the grass root level in a civil court<-and for
three nonths in a Magistrates court and at |east six nopnths
in a district court. The Advocate in whose office he works
must also certify that the student is fit to enter the Bar.
Unless these formalities are conpleted, the student should
not (sic) be permtted to sit for the Bar Counci
Exam nation. Xx XX XX

It is true that these suggestions of the H gh Power
Conmittee clearly highlighted the crying need for inproving
the standards of |egal education and the requirenents for
new entrants to the |egal profession of being equipped with
adequate professional skill and expertise. There al so
cannot be any dispute on this aspect. However, as the
saying goes a right thing nust be done in the right
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nanner . We appreciate the | audable object with which the
Bar Council of India has franed the inpugned rules for

providing training to the young entrants to the profession
by | aying down details as to how they shoul d get appropriate
training during their formative years at the Bar
Unfortunately, for the Bar Council of India that right thing
has not been done in the right nanner. W equally share the
anxiety of the Bar Council of India for evolving suitable
nmet hods for inproving the standards of |egal education and
| egal profession. The aforesaid recomendations made by the
Hi gh Power Conmittee could have been put into practice by
following appropriate nethods and adopting appropriate
nodalities by the Bar Council of India. Unfortunately, the
attenpt nmade by the Bar Council of India by enacting the
i mpugned rules has resulted into firing at the wong end
t hough backed up by a very laudabl e purpose. We may in this
connection wusefully refer to what the H gh Power Committee
itself ~observed at page 30 of the Report in connection with
Entrance ‘into the Bar after 12 nmonths or 18 nonths of
Apprenticeship wth Entry Exam nation : Section 28(2) (b)
of the “Advocates Act, 1961 as it stood in 1961, enpowered
the State Bar Councils to nmake Rules for practical training
in Law Courts and for a Bar Council Exam nation. In
exercise thereof Rules were franed by Bar Councils in the
States prescribing/'thetraining and Bar Council Exam nation
Unfortunately the sanme was omitted |later on in the Act by
amendnment and this has been the second nmjor factor
responsi ble for the deterioration of standards in the |ega
pr of essi on. Now that the Bar Council of India is wanting
the reintroduction of Section 28(2)(b) by ~Parliament for
training the Law Graduates for a period and for  conducting
the Bar Council Exami nation, the Central Government nust
soon re-enact the provision. But the newsection nust say
that the method of training and the Examination nmust be such
as may be prescribed by the Chief Justice of India after
considering the views of the Bar Council of India. ' As this
matter pertains to entry into the legal profession for
practice in Courts, the final authority in this behalf nust
be with the Chief Justice of India but after obtaining the
views of the Bar Council of India. So far as the percentage
of marks to be obtained for purposes of receiving a
licence/sanad from the State Bar Councils, it nust be
prescri bed that one should secure at | east 50 per cent or 60
per cent nmarks at the Bar Council examination. So far the
training under a senior Lawyer during the period of one year
or 18 nmonths of apprenticeship, the Act —or Rules nust
stipulate that the senior rmust have at |east 10 or 15 years
standing at a District Court/H gh Court and that the
students diary nust reflect his attendance for three nonths
in the grassroot level in a CGvil Court and for three nonths
in a Mgistrates Court and at least six nmonths in a
District Court/H gh Court. The Advocate in whose office he
wor ks nmust also certify that the student is fit to enter the
Bar . Unless these formalities are completed, the student
should not be permtted to sit for the Bar Counci
Exami nati on above-nmenti oned.

These observations of the H gh Power Committee clearly
indicate that it was the stand of the representative of the
Bar Council of India before themthat Section 28(2)(b) which
was earlier on the statute book and was deleted by the
Parlianment, was required to be reintroduced. In other
words, it was felt by the Bar Council of India itself before
the H gh Power Conmittee that for providing pre-enrol nent
training to prospective advocates rel evant amendnments to the
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Act were required to be effected. It is easy to visualise
that appropriate anendnents in Sections 7 and 24(1) would
have cl othed the Bar Council of India with appropriate power
of prescribing such pre-enrolnent training for prospective
entrants at the Bar. That would have provided appropriate
statutory peg on which the appropriate rule could have been
franed and hanged. It is also necessary to note in this
connection that nerely |leaving the question of providing
pre-enrol ment training and examination to only the State Bar
councils may create difficulties in the working of the Al

India Statute. It goes without saying that as an enrolled
advocate is entitled to practise in any court in India,
common standard of professional expertise and efficient

uniform legal training would be a nust for all advocates
enrol |l ed under the Act.  In these circunstances, appropriate
statutory power has to be entrusted to the Bar Council of

India so that it can nmonitor the enrolment exercise
undertaken by the State Bar Council concerned in a uniform
manner . It is possible to visualise that iif power to
prescribe pr e- enr ol ment training and exam nation is
conferred only on the State Bar Councils, then it nay happen
that one State Bar Council nmay inpose such pre-enrol nent
training while another Bar Council may not and then it would
be easy for the ‘prospective professional who has got
requisite |aw degree to get enrol nent as the advocate from
t he State Bar Council which has not i nposed such
pre-enrol ment training and having got the enrol nent he nay
start practice in any other Court in India being legally
entitled to practise as per the Act. To avoid such an
i ncongruous situation which may result in |legal evasion of
the |laudable concept of pre-enrolnent training, it is
absolutely necessary to entrust the Bar Council of India
with appropriate statutory power to enable it to prescribe
and provide for all India basis pre-enrolnent training of
advocates as well as requisite apprenticeship to nake them
efficient and well inforned officers of the Court so as to
achieve better administration of justice. W, therefore,
strongly recomend appropriate amendnents to be nmade in the
Act in this connection.

W may also nention that till the Parlianment steps in
to meke suitable statutory anmendments in the Act for
providing pre- enrolnent training to prospective advocates
seeki ng enrol ment under the Act, the Bar Council of |India by
way of an interim neasure can also consider the feasibility
of making suitable rules providing for in-practice-training
to be nade available to enrolled advocates. Such an
exerci se may then not fall foul on the touchstone of Section
49(1) (ah). The inpugned rules can be suitably re-enacted by
del eti ng the condition of pre-enrol nent training to
advocates and instead of treating themto be a hybrid class
of trainee advocates wth limted right of audience in
courts, may provide in-practice training to already enrolled
advocates atleast for the first year of their practice as
pr of essi onal s. Such rul es can also provide for appropriate
stipend to be paid to themby their guides, if during that
period such enrolled junior advocates are shown to have no
i ndependent source of income. Then in the [ight of Section
17(2) of the Act such newWy enrolled advocates who are
required to undergo in- practice training for first one year
of their entry in the profession can legitimately fall in
t he category of other advocates apart from senior
advocates as contenpl ated by that provision

W rmay also nention that all |earned counsel for the
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petitioners and the appellant, Bar Council of Mharashtra
readily agreed to framng of such a rule by the Bar Counci

of India. This would renpove the infirmty in the inpugned
rules in so far as they tried to create an entirely new and
truncated class of trainee advocates who can only ask for
adj ournnent and may mention the matters in the courts. It
would rmake them full-fledged advocates entitled to practise
law with full vigour in the very first year of their entry
in the profession if they are entrusted with the task of
arguing matters either by their seniors or by their guides
or by their clients who may inpose confidence in them This
would also avoid unnecessary conplications of deened
seniority and subsequent retrospective grant of seniority on
successful completion of training. This will also guarantee
them proper training in the chanber of senior advocates as
their gui des. Successful conpl etion of training by
advocates who are new entrants .to the profession of |aw and
the correspondi ng obligation of their guides would make them
liable to disciplinary action by the State Bar Councils on
the ground of ~msconduct if they do not discharge their
obligations either as stipendiary or non-stipendiary junior
advocates on the one hand and their guides on the other. As
they would be full-fledged advocates the disciplinary
jurisdiction of the State Bar Council can also get
effectively attracted in connection with their alleged
m sconduct if any. /This type of in-practice training would
renove all the wunnecessary hardship and can be well
sustai ned under the statutory scheme of the Act and the rule
maki ng power of the Bar Council of India. W recommend the

Bar Council of India to lookinto this aspect for the
benefit of |egal profession as a whole so that the void that
will be created by our striking down of the inpugned rules
and till future statutory anendrment, if any, is carried out

by the Parlianent as recommended by us in this judgment, can
be effectively filled in by exercise of rule making power by
the Bar Council of India, as aforesaid.

Before parting with this aspect of the nmatter, we may
also nmention that in the present proceedings at an earlier
stage a bench of this court which was then seized of this
matter after listening to argunents of the parties for some
time had observed that the Legal Education Commttee and the
Bar Council of India should once again consider the
recommendati ons of the Honble Three Judges Conmittee, the
Law Mnisters Conference and the recomendati ons made in
the Fourteenth Law Comni ssion Report at pages 548 to 550.
The Court also gave appropriate suggestions. The said
suggesti ons have been brought on the record of this case by
way of copy of a letter addressed by advocate Shri Sanj eev
Sachdeva dated 24th Septenber, 1977 to the Chairman, Bar
Council of India. The said suggestions read as under :- a.
Only graduates should be allowed to take the degree course
in |aw

b. The University course in | aw should extend for_ a
period of two years and should be confined to the teaching
of theory and principles of law. Procedural, taxation and
other laws of a practical character should not be included
in the University Course

C. Entry to the | aw col |l eges should be restricted by
a systemof strict tests so that only deserving candidates
are admitted. This restriction of admission is necessary so
that proper standards of teaching nay be mai ntained.
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d. A person who after obtaining his degree w shes to
enter the profession should pursue a professional course
conducted by the Bar Council in procedural and practica
subj ect s.

e. The Bar Councils should arrange |ectures for the
benefit of apprentices undergoing this professional course.

f. Attendance by the apprentice of a certain m ninmm
nunber of |ectures should be made conpul sory.

g. Those who w.sh to enter the |egal profession
shoul d be required to work in the chanbers of an experienced
| awyer and maintain diaries showi ng the work done by them

h. The apprentice  course should be of one years
durati on.

i The apprentices should be subjected to a very
stiff practical test.

These suggestions were comruni cated to the Bar Counci
of India by its advocate Shri Sanjeev Sachdeva in the said

letter. It is profitable to extract what was sought to be
conveyed to the Bar Council of India as recomendations from
this Court : It also fell fromtheir Lordships that the

training should be part of the curriculumof the University
and should not extend the period of study beyond the
existing three years or five years as the case may be. It
also fell fromtheir lordships-that the Training could be
under the supervision of the respective H gh Courts of the
State and the State Bar Council s.

It also fell fromtheir Lordships that the training
need not be restricted to nerely attending to the ' Chanber
but may also include attending to the court wunder the
supervi sion of the concerned Court staff.

It is also to be considered whether post enrol nent
training for one year or less is at all required for those
entrants to the profession who have already worked  as
solicitors article trainees for a nunber of years before
they apply for being enrolled as advocates. The nature of
the training which they have already undertaken while
working in the firnms of solicitors nay pose the question
whet her any duplication of training or —any additiona
training is required for them for entering the |ega
prof ession as advocates. Anot her aspect which requires
consideration by the Bar Council of Indiais as to whether
the corporate |awers neaning those who have already
acquired sufficient legal training while working- in the
corporate offices as law officers should be subjected to
such post enrolment training either wholly or even
partially. The Bar Council of India may do well to consider

all these relevant aspects before taking any decision  on
this vexed question. W hope and trust that at |east now
the Bar Council of India my do well to look into these

suggestions as well as the observations made by us in the
present judgnent for salvaging the situation for the entire
I egal profession in India and for putting young entrants at
the bar on right track so that after appropriate in-practice
training which they get from senior advocates and their
guides they <can turn out to be efficient advocates for
serving the suffering humanity having |l egal problens to be
redressed through them and for hel ping the cause of justice
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nore effectively. [Before concluding these proceedings, we
nmust nention that it would be necessary to direct that the
present judgnent w Il operate only prospectively to avoid
unnecessary confusion and conplications. It is, therefore,
made clear that because of the quashing of the impugned
rules, only applicants who apply for the first time for
enrolment after the date of the present judgment, will not
have to undergo pre-enrolnent training. However, those
applicants who have already applied for such enrolnent
during the tine the inpugned rules were in operation and
have conpleted their pre-enrolment training or are in the

process of conpletion of their training and have still not
been enrolled wll not  get the benefit of the present
j udgrent . ]

A copy of this judgnent is directed to be sent to the
Chai rman, Law Conmi ssion of India, Secretary, Departnent of
Law and “Justice, CGovernment of India for considering what
appropriate steps can be taken in this connection

In the result, these wit petitions are allowed. The
i mpugned rules are struck down. Appeal arising out of the
S.L.P. filed by the Bar Council of Maharashtra & Goa is
al | owed. The inpugned judgnment of the High Court is set
asi de. The wit/ petition filed by the Bar Council of
Maharashtra & Goa is accordingly, allowed. The appeal filed
by the Bar Council of India arising out of SLP (C)No.12989
of 1998 is dismssed on the ground that the question
regarding retrospective effect of the inpugned rules wll
not survive as the Rules thenselves are struck down. The
final decision of the High Court allowing the wit petition
of the respondent is sustained on the aforesaid  ground.
There will be no order as to costs in all these cases.

J. [S.B. WMjnudar ]

. J. [ S.N Phukan ] New Delhi, March 12,
1999.

After this judgnment was pronounced on 12th March, 1999
and before it could be signed by both of us, at the request
of learned counsel for the parties, this mtter was fixed
t oday for further directions in connection wth the
retrospective operation of this judgnent as nentioned in-the
| ast paragraph of page 79. The said paragraph put in
bracket after hearing the parties, will stand substituted as
under

Bef ore concl udi ng these proceedi ngs, we nust nention
that it would be necessary to direct that the present

j udgrent wil | operate only prospectively to avoi d
unnecessary confusion and conplications. It is clarified
that this judgrment will have no retrospective effect in the

sense that it wll not apply to those applicants for
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enrol ment who have earlier applied for enrolnent and have
successfully conpleted their pre-enrolnent training as per
the inmpugned rules. However, all those who apply for
enrolment after this judgnent will not have to undergo
pre-enrol ment training. This will be irrespective of the
fact whether they had earlier applied for enrol nent and have
not conpleted their pre-enrol ment training under the
i mpugned rules till the date of this judgment or whether
they had not earlier applied for enrol ment despite getting
their | aw degrees prior to the date of this judgnment.




