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ACT:

I ncome Tax-Business |oss of Previous Year-Set-off against
i ncone of the Assessnent Year-lnconme from"interest on secu-
rities"-Banki ng busi ness-Securities, part of trading assets-
I ndian I ncone-tax Act, 1922 (XI O 1922), SS.6,8,10, 24(2).

HEADNOTE:

For the assessnent year (1945-46) the assessable incone of
the appel |l ant bank was conputed by the Inconme-tax Oficer by
splitting up its income into tw heads " interest on
securities " and " businessincome ", and deducting the
busi ness | oss frominterest on securities. In the previous
year the assessnent showed a loss which was conputed by
setting off the " business loss against " interest on
securities The appellant claimed that in the conputation of
its profits for the assessnent year in question it was
entitled to set off the carried over loss of the previous
year under s. 24(2) O the Indian Income-tax Act, 1922. ~ The
I ncome-tax O ficer rejected the claimon the ground that the
| oss was under the head " business and so could not be set
of f against income fromsecurities under S. 24(2) of the

Act . Both the I ncone-tax Appellate Tribunal and the Hi gh
Court, on reference, held that in view of ss. 6, 8 and 10 of
the Act " interest on securities " could not be treated as

busi ness incone and therefore the appellant could not ~claim
a set-off under S. 24(2). On appeal to the Suprene Court it
was contended for the appellant that (1) ss. 8 and 10 should
be so read that where the securities in the hands of an
assessee are trading assets, s. 8 would be excluded, . being
restricted to capital investnents only, and the matter woul d
fall under the head " business " within s. 10, and (2) _in
any case, even if the incone fromsecurities fell under s.
8, the appellant would be entitled to a set-off under -s.
24(2) because it carried on only one business, namnely
banki ng, and the hol ding of securities by it was part of the
sai d busi ness.

Hel d, that the schenme of the Indian Incone-tax Act, 1922, is
that the various heads of income, profits and gai ns
enunerated in s. 6 are mutually exclusive, each head being
specific to cover the itemarising froma particular source
and, consequently, " interest on securities " which is
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specifically made chargeable to tax under s. 8 as a distinct
head, falls under that section and cannot be brought under
s. 10, whether the securities are held as trading assets or
capital asset,"

80

Conmi ssi oner of Income Tax v. Chunnilal B. Mehta, [1938] 6
. T.R 521 Salisbury House Estate Ltd. v. Fry, (1930) 15 T.
C. 266, Commercial Properties Ltd. v. Comm ssioner of Incone
Tax, Bengal, (1928) 3 |.T.C. 23 and H C  Kothari .
Conmi ssi oner of |ncone Tax, Madras, [1951] 20 1. T. R 579,
relied on.

The question whether the holding of securities by the
appel l ant forned part of the same business within S. 24(2),
could not be decided in the absence of a finding that the
securities in question were a part of the trading assets
held by the appellant in-the course of its business as a
banker, and the case was remtted to the Hi gh Court for a
fresh .decision on the reference after getting from the
Tribunal a fuller statement of facts.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 161 of 1954.
Appeal fromthe judgnent and order dated, May 18, 1953, of
the Calcutta High Court in Incone-tax Reference No. 72 of
1951.

N. A. Pal khivala, P. D. H matsingka, J. B. Dadachanji, S
N. Andl ey Raneshwar Nath and P. L. Vohra, for the appellant.
G N Joshi and R H. Dhebar, for the respondent.

1957. WMay 23. The Judgnent of the Court was delivered by
KAPUR J.-This appeal brought on a certificate of ‘the High
Court raises a point of far-reaching consequence as to the
interpretation of ss. 8, 10 and 24(2) of the Indian ' |Incone-
tax Act (hereinafter ternmed the Act).

The assessee (who is the appellant before us) clainms that in
the conputation of its profits for the assessnent year under
review (1945-46), it is entitled to set off the carried over
| oss of the previous year against the profits of the year of
assessment under s. 24(2) of the Act. The assessee is a
Bank carrying on banking business. For the assessnent year
its assessable income was conputed by the Incone Tax O ficer
at Rs. 14,95,826 "by splitting up" its incone .into 2
heads ..................... "interest on securities"
and ... busi ness income ". " Interest on
securities" in the year of assessnent was Rs. 23,62,815 and
under the head " business incone there was a
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loss of Rs. 8,86,972. After making the necessary adjust-
nents and deducting the business loss from" |Interest on
securities ", the net income was determ ned - at Rs.
14, 95, 826. In the previous year there was a loss 'of Rs.

3, 21 929 whi ch was conputed by setting off the business |oss
agai nst "interest on securities "

Before the Incone-tax O ficer the assessee made its claimon
the basis that it was a part of " the business of the Bank
to deal in securities......... ... . ... .. and "
that no distinction should be nade between incone from
securities and i ncone from business for the purpose of set-
off under s. 24 ". It also claimed that it carried on only
one business, nanely banking as defined by s. 277F of the
I ndi an Conpani es Act in the' course of which the " Bank has
to receive noney on deposits and invest such deposits in
securities, |loans and advances " and therefore hol dings of
securities by it could not be treated as its separate
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busi ness. The I ncome-tax O ficer was of the opinion that,
as there was a | oss under the head " business its claim
could; not be sustained and hence it could not be set off
under s. 24(2) of the Act.

On appeal to the Assistant Conm ssioner of Income-tax it was
agai n contended that the assessee was a dealer in securities
and that the two heads of incone, " Interest on securities
and " profits and gains i n banki ng busi ness could not be
treated separately and were part of the sane business of the
assessee and therefore it could claima set-off wunder s.
24(2) of the Act. But this contention was repelled. The
matter was then taken to the Incone-tax Appellate Tribuna
where again the contention was repeated that the business of
the assessee could not be split up into two heads under "
interest on securities " “and banking business". The
Tri bunal , however, hel d:

" Reading ss. 6, 8 and 10 it appears to wus that the
| egi sl ature wanted to keep the incone fromthe two sources
as separate. We ~are therefore of the opinion that the
I ncome-tax ~Officer was right in splitting up the incone of
the appellant into two heads and in refusing the set-off of
the busi ness | oss brought forward

11
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from |ast year against inconme from Govt. securities earned
this year."

It therefore did not allow the |oss of the previous year to
be set off against the conputed profits of the assessnent
year.

The assessee thereupon asked for a case to be stated to the
Hi gh Court and inter alia raised two questions;

(1) Wether interest on securities was a part of Bank's
i ncomre from business carried on by it

(2) Wiether the assessee was entitled to set off the
carried over |oss of the previous year against incone during
the assessnment year.

The assessee contended that it was carrying on/ banking
business in wvarious towns in India, that " in the / usua
course of its business it invests noneys in Securities and
receives interest thereon " and therefore it —claimed that
the loss of Rs. 3,21,929, carried forward fromthe previous
year could be set off under s. 24(2) of the Act.

The Tribunal stated the case and sought the opinion of the
Hi gh Court on the followi ng three questions;

(1) " VWether on the facts and in the circunmstances of this
case, the assessee was entitled to set off the business |oss
of Rs. 3,21,929 brought forward from the preceding year
against this year’s income frominterest on securities  held
by the assessee.

(2) Wether on the facts and in the circunstances of / this
case the assessee was entitled under s. 8 to deduct any part
of the administrative expenses out of the inconme from
interest on securities.

(3) Wether in the circunstances of this case, the assessee
was entitled under the first proviso to s. 8 of the Incone-
tax Act to deduct any interest on nobney borrowed and
utilised for investnent in tax-free securities.”

The High Court answered all the questions in the negative.
The | earned Chief Justice during the course of his judgnent
sai d:
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" It appears to nme, therefore, that because the severa
heads wunder s. 6 in the Indian Act are mutually exclusive
and because under any Income-tax Law, an item conm ng under
an exclusive head cannot in any circunmstances be charged
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under another head and also because the interest on
securities in the hands of a banker cannot be treated as
busi ness inconme on the principles explained by M. Justice

Row att, | must hold that the contention of t he
ASESSS . . vt i i e e nmust be
rejected." W had the benefit of a full and able argunent

from counsel on both sides. Counsel for the appellant has
rai sed three points:

(1) That ss. 8 and 10 of the Act should be so read that
"interest on securities", in cases where the true nature and
character of the securities in the hands of an assessee is
one of trading assets, would be excluded fromthe scope of
s. 8 and would fall under the head "business" withins. 10
of the Act

and alternatively even if ss. 8 and 10 are read as specific
heads then s. 10, being nore appropriate, should be applied
to the facts of the present case

(2)1f ,ss. 8 and 10 are equally applicable the assessee has
the option to be taxed under that head which inposes a
lighter burden on him and

(3)Lastly he contended that even if the heads of inconme were
to be taken as nutually exclusive so that the "interest on
securities" falls under s. 8 and "busi ness" under s. 10 of
the Act, the assessee would be entitled to a set-off wunder
s. 24 (2) because "interest on securities" and "profits and
gai ns" from business result fromdifferent operations of the
same business, the two being different forns of the sane
busi ness of the assessee.

W my nowturn to the schene of the Act. Section 2(15)
defines "total inconme" to nean"total anmount of income,
profits and gains................. conputed in- the manner
laid down in the Act." Chapter | of the Act deals wth
"Charge of incone-tax". It consists of two sections-3 & 4.

Section 3 provides that "inconme-tax shall be charged for any
year at any rate or rates in

84

accordance with and subject -to the provisions of this Act."
Section 4 provides’ that "the total incone of any  previous

year of any person includes all incone, profits  and  gains
from what ever sources derived".

Chapter 3 deals with "Taxable income".  Section 6 -enumrerates
the heads of incone chargeable to inconetax. It says as
under :

S. 6 "Save as otherwise provided by this Act, t he
following heads of incone, profits and gains, shall be
chargeabl e to incone-tax in the manner hereinafter appearing
nanel y

(i) Salaries.

(ii) Interest on securities.

(iii) I ncome from property.

(iv) Profits and gains of business, profession or vocation
(v) Inconme from other sources.

(vi) Capital gains."

The two rel evant heads for the purpose of this appeal —are

(ii) & (iv), i.e., " interest on securities " and " profits
and gai ns of business" which are dealt with under ss. 8 and
10 of the Act respectively. Section 8 provides that " the
tax shall be payable by an assessee under the head "
interest on securities " in respect of interest receivable
by hi m on any security of the Centra
Government................. and in the provisos to this

section are given the all owabl e deductions. The anmendnent
made in the proviso by the Act of 1955 is very relevant for
the purpose of this appeal and we &hall advert to it at a
| at er stage.
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Section 10 provides:

" The tax shall be payabl e by an assessee under the head
profits and gains of business, profession or vocation" in
respect of the profits or gains of any business, profession
or vocation carried on by him"... The assessee contends
that securities are a part of its trading assets and this
position has throughout been accepted by the Departnment, and
any incone which accrues in respect of these assets in the
form of interest

85

has the same characteristics as profits or gains of
business " and therefore nust be treated as incone falling
under the head " business " under s. 10 of the Act. In
other words the incone of the assessee from its banking
busi ness which includes dealing insecurities is,really
i ncone fromthe sanme source and whatever accrues in the form
of interest whether fromsecurities or fromany other source
of investnment would fall under s. 10 and not s. 8 because
all the interest accrues fromthe business carried on by the
assessee ~and this business is only one business. The
argunent thus is that ss. 8 & 10 have to be so construed as
to harnonise with each other and the only way they can be
harnmoni sed is that income accruing in the formof "interest
on securities" should be taken to be " accruing from the
busi ness of the assessee because securities formpart of its
trading assets and thus fall within s.” 10 and not s. 8,
whi ch nust be restricted to capital investnents only. It is
further contended that if the object of the legislature was
to give a separate and exclusive-identity to the incone from
" interest on securities”, it would have made the | anguage
of s. 8 of the Act as specific as it has made in the case of
income from dividends fromshares, which incone by the
addition of sub-s. (1-A) tos. 12 has conme to have a
specific place under the head "other sources" and is no
l onger within the head "busi ness™ under s. 10 of the Act and
thus by statute its nature and character have wundergone a
change. Ref erence is in this connection made to
Conmi ssi oner of |Incone-tax v. Ahmuty & co. Ltd. (1) where it
was held by the H gh Court of Bonbay that dividend /income
received by a dealer in shares is chargeabl e under s. 10 and
not wunder s. 12 of the Act. It is thus contended that in
order to preserve the unity and oneness of the business of
the assessee and to maintain the unity of its business
i ncomre the applicability of s. 8 should be circunscribed to
"interest on securities" when they are -not trading assets
of the assessee.

According to the scheme of the Act discussed above incorme-
tax has to be charged in respect of the "tota

(1) (21955] 27 I.T.R 63.
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i ncome" of the previous year of every assessee and "tota
income" is defined under s. 2(15) to conprise all ‘incone,
profits and gains from whatever source derived subject to
certain exenptions. Chapter 3 which is entitled "Taxable
i ncome" conprises ss. 6 to 17 (both sections inclusive ).
Section 6 enunerates the various heads of incone, profits
and gai ns which are chargeable to incone-tax. Each of these
heads of incone, profits and gains is dealt with under a
separate section and these sections also give the details of
al | owances and exenptions in regard to each different head.
The argunent raised by counsel for the Revenue is that
according to the decision of the Privy Council in Probhat
Chandra Barua v. The King Emperor (1) s. 6 is the charging
section and that the words of ss. 7 to 12 show that the
various heads of income are mutually exclusive and itens
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which specifically fall under these various heads have to be
charged under only that head and would fall under one of
these several but appropriately specific sections. It is
true that the Privy Council in Probhat Chandra Barua v. The
Ki ng Emperor (supra) did point out that s. 6 was a charging
section, but this was because ss. 3 and 4 were then
differently worded as pointed out by Kania, J., in B M
Kandar, Inre (2 ) at p. 43 and by Chagla, J., in the, sane
case at p. 57. The Federal Court in Chatturam and others

V. Conmi ssi oner of |ncone-tax, Bihar(3) said:

The liability to pay the tax is founded on ss. 3 and 4 of
the I ncone-tax Act which are the chargi ng sections".

The judgrment of the Privy Council in Wallace Brothers & Co.
Ltd. v. Conmi ssioner of |Incone-tax (4) also shows s. 3 to
be the charging section

It is then argued that s. 6 of the Act being mandatory al
items of incone, from whatever source they arise, would fal
only under one of the heads enunmerated under s. 6 and
therefore one of the ss. 7 to 12 would specifically apply
and s. 8 which relates to " interest on securities" nmust be
held to —apply to incone fromthat  source. It is also
contended by counsel for the

(1) (21930) L.R 57 I-A 228, 238.

(2) [1946] 14 1. T.R 10.

(3) [21947] 15 1.T/R 302, 308.

(4) [1948] 16 |I.T.R/  240.
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Revenue that even if ‘there is any overlappi ng between ss. 8
and 10 "interest 'on securities” whether accruing from
securities held as a capital asset or trading assets falls
under s. 8 alone and s. 10 should be so read as to
al t oget her excl ude the income from " i nterest on
securities".

Counsel for the Revenue has referred usto the formof the
Return, prescribed under s. 22(1) of the Act at the rel evant
time of the assessment under review. The heads there 'shown
are (1) Salary, (2) Interest on securities, (3) Property,
(4) Business, profession or vocation, (5) other sources, and
i ncomre fromeach source is to be shown in a separate col um,
in each one of which reference is nmade to a particular note
relevant to that head of income. |In the colum ~under the
head "interest on securities" reference is nade to note 9
which is in the foll owi ng words:

"Interest on securities" neans interest on prom ssory notes
or bonds issued by the Governnent of India or - any - other
State Governnment or the interest on debentures or other
securities issued by or on behalf of a l|local  authority or
conpany. The gross anount before deduction of incone-tax
shoul d be entered.

Entries wunder this head should be acconpanied by persons
paying the interest under section 18(9) of the Act .
Deductions are all owable in respect of-

(a) Conmission charged by a banker for collecting the
i nterest.

(b) Interest payable on noney borrowed for the purpose  of
investnment in the securities except certain interest payable
to persons abroad fromwhich tax has not been deducted (see
section 8 of the Act for details). Full particulars (in a
separate statement if necessary) should be given of any
deduction clained."

This is a statutory formand it gives what is neant by
interest on securities ", what docunents are to acconpany
the Return in order to entitle an assessee to claim refund
and what deductions are to be nade."

The mandatory character of s. 6 is indicated by the |Ianguage
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enployed in that section and the phraseology of all the
sections following, i.e., 7 to 12, enploying the words " the
tax shall be payabl e under

88

the head................... in respect of " the different
and distinct heads of income, profits and gains, salaries "
Interest on securities ", and "property ", business etc. is

indicative of the intention of the |egislature naking the
vari ous heads of incone, profits and gains mut ual |y
excl usi ve. So every item of income, whatever its source,
woul d fall under one particular head and for the purpose of
conputi ng the income for <charging of incone-tax the
particular section dealing with that head will have to be
| ooked at. The various sources of incone, profits and gains
have been so classified that the itens falling under those
heads becone chargeabl e under . ss. 7 to 12 according as they
are income of which the source is "salaries’) " interest on
securities property business, profession or vocation ", "
other 'sources or " capital gains ". Looked at thus the
contention of counsel for the Revenue that under the schene
of the “Act and on a true construction of these relevant

sections" interest on securities " by whonsoever and for
what ever purpose held has to be taxed under s. 8 and under
no ot her section is well founded and must be sustai ned. It

being a specific head of chargeability of tax, inconme from"
interest on securities " whether held as a trading asset or
capital asset would have to be taxed under s. 8 and not
under s. 10 of the Act.

The anendnent made in the provisoto s. 8 in the year 1955
al l owi ng a deduction in respect of any renuneration paid to
any person other than the banker for realising interest on
behal f of the assessee, supports this interpretation. Thus
this proviso now provides that reasonable amount ' can be
deducted by an assessee for commssionpaid to a Bank or
remuneration paid to anybody else for realising interest on
its behalf which clearly indicates the intention of the
| egislature that interest on securities specifically falls
under s. 8 and under no other section. This amendment shows
that even a Bank, if it buys securities as a part of its
trading assets, is entitled to wmake a deduction for
remuneration paid by it to any person for realising interest
which postulates that "interest on securities” would fal
under s, 8 of the Act,

89

This interpretation receives further support  from the
| anguage of s. 18 which deals with paynment after deduction
at source. Section 18(3) requires a person responsible for
paying " interest on securities " to deduct incone tax on
the anount of the interest payable at the maxi numrate and
the person so responsible is required, after deduction of
the income-tax, to pay to the account of the  Centra
CGovernment within 7 days of the deduction, the 'sum so
deducted and wunder s. 18(5) the maximum rate is to be
charged for the year in which the the amount is paid and not
at the rate of the assessnent year

A conbi ned reading of ss. 3,4,6, 8,10,18 and refund section
s. 48, shows that incone-tax is to be charged at the rate or
rates prescribed in the Finance Act on the total incone of
the assessee as defined in s. 2(15) of the Act and conputed
in the manner given in as. 7 to 12 which are not charging
sections but are provisions for the conmputation of " tota
i ncomre " In the words of Viscount Dunedin in Salisbury
House Estate v. Fry(1):

" Now, the cardinal consideration in my judgnent is that the
income tax is only one tax, a tax on the incone of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 14

person whomit is sought to assess, and that the different
schedul es are nodes in which the Statute directs this to be
levied "

As has been pointed out in that judgnent there are no
separate taxes under the various schedul es but only one tax.
But in order to arrive at the total income on which tax is
to be charged " vyou have to consider the nature, the
constituent parts, of his (assessee’s) inconme to see which
schedul e you are to apply." If these words nay be used wth
reference to the | anguage of the Indian Act, we have to | ook
at the source of " inconme, profits and gains" and then see
under what head it appropriately and specifically falls and
if it falls under one particul ar head then conputation is to
be made under the section which covers that particular head
of incone. W cannot treat any one of the sections from ss.
7 to 10 to be general or specific for the purpose of any one
particul ar source of income. The

(1) (2930)15 T.C. 266,306.
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| anguage shows that they are all specific and deal with the
various heads-in which theitemof income, profits and gains
in the case of an assessee falls.

Sir George Rankin in Conmi ssioner of Income Tax v. Chunila
B. Mehta(l) said:

" The effect of s. /6 is to classify profits and gains, under
different heads for the purpose of providing for each
appropriate rules for conmputing the amount; its |language 1is
" shall be chargeable in the manner hereinafter appearing.”
One of the heads is " business ", which as a head of income
st ands al ongsi de salaries, i nterest on securities,
pr of essi onal ear ni ngs —and —other sources. True, the
classification of income is according to the character of
the source But the list of " heads'in s. 6 is a list of
sources not in the sense of attributing the income to one
property rather than another, one business rather than
another, but only in the sense of attributing it to property
as distinct fromenpl oyment, or business as distinct from
investment............ What is to be learnt ‘from an
exam nation of the |anguage of sub-s. (1) of s.” 4-inconeg,
profits and gains, described or comprised in s. 6 from
what ever source derived-is that s. . 6 is intended as
descri bing different kinds of profits

In that case the question for decision was whether a
resident <carrying on business in India and controlling
transactions abroad in the course of such business was
liable to income tax on such transactions, it was held that
the profits arising under such transactions do not arise or
accrue in India nmerely because of control by the assessee in
India. The judgnent of the Privy Council shows what s. 6 of
the Act neans-each head refers to income, profits and /gains
attributable to the source-salary, interest on securities,

property, business, profession etc. This supports the
contention of each head being separate, exclusive and
specific.

Deci ded cases all support the contention of counsel for the
Revenue that the various heads of income enunerated ins. 6
of the Act and nore particularly

(1) [21938] 6 I.T.R 521, 529.
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dealt with in ss. 7 to 12 are exclusive heads and if an item
of income falls under one of these heads then it has to be
treated for the purpose of incone tax under that head and no
ot her. In Salisbury House Estate Ltd. v. Fry (1) the
assessee was a limted conmpany which was fornmed for the
express purpose of acquiring Salisbury House and utilising
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it. In this building there were 800 roons which were let to
tenants. The conpany al so nmaintained a staff of servants to
render various Kkinds of services to the occupants of the
roons. The conpany was assessed to income tax under Sch. A
upon gross valuation of the prem ses and as the actual rent
received was higher, the Revenue wanted to assess income
again under Sch. D. The conpany contended that so far as
the proceeds of the property were concerned they had al ready
been taxed under Sch. A and could not again be brought "in
conput 0" under Sch. D

Vi scount Dunedin at p. 306 observed:

" Now, if the incone of the assessee consists in part of
real property you are, under the Statute, bound to apply
Sch. A ".

Lord Atkin at p. 319 said:

" the dominance of each Sch.. A B, C&E over its ’'own
subject matter is confirmed by reference to the Sections and
Rul es which respectively regulate themin the Act of 1842.
They afford a conplete code for. each class of inconeg,
dealing wth allowances and exenptions, with the node of
assessnent, and with the officials whose duty it is to make
the assessments. . ... ... . | find no
ground for assessing the taxpayer under Sch. D for any
property or gains which are the subject matter of the other
speci fic Schedul es."

At p. 320, he pointed out that Sch. D is a residuary
Schedul e and all Schedules are mut ual-ly excl usi ve.
Referring to investments in securities he said:

I ncone derived by a trading company frominvestrments of its
f unds, whet her tenporary or -permanent, -in gover nient
securities must be taxed under

(1) (1930) 15 T.C 266.
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Sch. C, and cannot for the purposes of assessment ' under
Sch. D be brought into account.”

This shows that even though Sch. D is residual al
Schedules are nutually exclusiveiand if incone falls under
one Schedule, it must be assessed under that  Schedul e

because the Schedul es are a conpl ete code for each class of
i ncone, dealing with, allowances and exenptions and with the
node of assessnment. A significant passage in the judgnent
of Lord Atkin (at p. 321) is:

" | find it difficult to say that conpanies which _acquire
and let houses for the purposes of their trade, ~such as
breweries in respect of their tied tenants, and collieries
and other |arge enployers of labour in respect of their
enpl oyees, do not let the premses as part of their
operation of trading. Personally | prefer to say that  even
if they do trade in letting houses their inconme so far as it
is derived fromthat part of their trading nust be /taxed
under Sch. A and not Sch. D."

Thus even though the assessee was a conpany carrying on
busi ness or trade, income fromthe head " property " was
taxed under Sch. A and not Sch. D. This case supports the
contention that different Schedul es bei ng distinctly
applicable to each individual head of income would exclude
the applicability of any other head.

In Butler v. The Mrtgage Conpany of Egypt Ltd. (1), a
British conpany controlled in Egypt was carrying on business
of lending money on nortgage of land in Egypt or on the
security of debentures by nortgage of | and. In case of
default the bank could take action in the Egyptian Courts
either to sell the property or to take possession with a
view to future sale. The CGeneral Conmi ssioners held that
the acceptance of ,securities for noney lent was only an
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i ncident of the conpany’s business and that incone was not
assessabl e under Case 4 of Sch. D. The conpany cl ai med that
the assessnent should be under Case 5 of Sch. D and not
Case 4. It was held that the Crown had the right to tax
under Case 4 but even if the assessee satisfies

(1) (21928) 13 T.C. 803, 809, 810.
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that Case 5 is also applicable it was still for the Crown to
decide and tax under Case 4 provided both cases applied
equally. Row att J. said:

"A banker could never ask to be repaid the tax which had
been deducted fromthe Government securities which he held,
because he held them as a banker, the point being that when
you have once got a security (we will say) the interest on
which is taxed by the Act, you cannot get out of it because
you say that you look a little further and see this is only
enbedded i n a business."

It neans in terms of the Indian Statute that in the case of
interest ‘on -securities if chargeable wunder a specific
section;, ' the assessee even-though he is a banker cannot
claimthat they be treated as "business incone."

in Thompson v. The Trust and Loan Conpany of Canada (1), the
respondent conpany carried on business as a | oan and finance
conpany. During the material years the conpany bought
treasury bonds cumcoupons and on the same day sold bonds of
the sanme noninal val ue retaining the coupons and received on
encashrment a half year’s interest under deduction of incone
t ax. The Crown contended that in conputing ‘the Conpany’s
profits for assessnent to income tax under Case | of Sch. D
there, should be included, as receipts, the anpunts realised
by the sal e of bonds ex-coupons and the net proceeds of the
coupons and, as disbursenments, the anounts  paid by the
conpany for the bonds cumcoupons. But it was held that the
interest received by the conpany was incone of the | conpany
taxed by deduction under Sch. ~C and that no part of the
pr oceeds of the coupons should be included in the
conputation of the conmpany’'s liability wunder Sch. D.
Rowl att J. at p. 400 said:

" The Crown cannot treat a transaction which has its own
character for income tax purposes as if it were somnething of
a different character..."

and Lord Hanworth MR at p. 406 put the matter thus:

(1) (1932) 16 T.C. 394.
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Now in the present case it is plain that this subject nmatter
of tax, government bonds and coupons payable out ~of the
government funds, have got to be taxed under Sch. C; they
cannot be taxed anywhere el se.”

In Volunme | of Sinon’s Inconme Tax (1948 Ed.) p. 54 the |aw
is thus stated:

" These Schedules are prima facie mutually exclusive and
consequently if a particular kind of income is charged under
one Schedule the Crown cannot elect to charge it ‘under
another.” This is in accord with the decisions discussed
above.

The Commercial Properties Ltd. v. Commissioner of |ncomne-
tax, Bengal (1) was a case of a registered conpany whose sol e
object was to acquire lands,, build houses and let them to
tenants, the sole business of the conpany being t he
management and col l ection of rents fromthe properties. The
assessment was nmade under s. 9 of the Act but the conpany
clained that they were carrying on a business assessable
under s. 10 and not under s. 9. The Court held that the
conpany was rightly assessed under s. 9, its incone being
derived fromits ownership of buil dings.
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Rankin C. J. said at p. 26:

“ In nmy judgnment the words of s. 6 and s. 9 and s. 10 nust
be read so as to give sone effect to the contrast that is
there nmade between income, profits and gains from" property
" and from" business " and | entirely refuse nmy assent to
the proposition that because it happens that the owner of a
property is a conmpany which has been. incorporated for the
purpose of owning such property, therefore the incone
derived from" property nust be regarded as inconme derived
from business " In ny judgrment, income derived from "
property is a nore specific category applicable to the
present case".

The decision in this case shows that the ownership of the
house property was not considered as "business" and that
i ncomre derived from such source would nore specifically and
appropriately fall within the head "property".

(1) (21928) 3 1.T.C 23.
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The applicability of s. 8 directly arose and was di scussed
in H C ' Kothari~ v, Conm ssioner of Incone-tax, Madras(1l).
The assessees in that case had several sources of incone,
one of which was interest on-securities. The business of
the assessees showed a | oss but the assessees cl ai ned earned
income relief in respect of interest on securities on the
ground that securities, which they had purchased and sold as
part of their business, forned their stock-in-trade and the
i nterest therefromshould be treated as "business" profits.
But s. 8 of the Act was held applicable to the facts of that
case.

Sat yanar ayana Rao, J. said

of the Act which deals with interest on securities is a
separate and distinct head, and if an income is chargeable
under that head, it is not open either to the assessee or to
the department to change the head and claimto tax it |under
a different head...

It was also pointed out in (this judgnent fol | owi ng
Conmi ssioner of Incone_tax v. Bosotto Bros. (2) that if
incone falls under nore than one head the assessee has the
option to choose the head which makes the burden on his
shoul ders lighter.

The follow ng two cases were relied upon by the assessee:-
(1) Mangalagiri Sri Urmamaheshwara G n and Rice Factory Ltd

v. Q@ntur Merchants Gn and Rice Factory Ltd. (3) where a
limted conpany incorporated for the purpose of milling rice
| eased out the buildings, plant, machinery etc., to  another
conpany for a fixed annual rent. The |essees were to do the
necessary repairs to keep the mll in good working condition
and the lessors were to bear the | oss of depreciation. The
assessee conpany clainmed the allowances for depreciation
under s. 10(2) (vi) of the Act. It was held “that the
conpany was carrying on the business of letting a rice mll

and as such was entitled to a deduction for depreciation.
The judgnent of Krishnan, J., shows that it was clear from
the facts of the case that the conmpany was carrying  on
busi ness

(1) [1951] 20 I.T.R 579, 587. (3) (1926) 2 |.T.C. 251.

(2) [1940] 8 I.T.R 41.
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of letting the mll for the purpose of being worked by
| essees and it was under these circunstances that s. 10 was-
hel d appl i cabl e. The other case is Sadhucharan Roy
Chowdhry, Inre (1) the facts of which were simlar to the
facts of Mangal agiri Sri Umamaheshwara G n and Rice Factory
Ltd. v. @ntur Merchants G n and Rice Factory Ltd. (supra).
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It was held that letting of a Jute Press at rent was as much
a business as the letting of a ship to freight or letting of
notor-car or any other kind of machines or nachinery for
hire, and therefore all owances for depreciation were all owed
like in Mangal agiri’s case (supra). Neither of these cases
throws any light on the question now before us.

The appellant’s contention that |ooking at the real nature
and character of the source of incone arising from"interest
on securities" in the case of the present assessee, the
Bank, s. 10 of the Act would apply and not s. 8 can receive
no support fromthe decision in Davies v. Braithwaite (2).
That was a case where an actress earned her living by
accepting and fulfilling professional engagenents, her
activities being acting in stage-plays in England and
Anerica, performing for the films and on the wreless and
performng for granophone conmpanies. These were held to
fall under Sch. D-and not E as whatever contracts she made
wer e not hi ng but -incidents in the conduct of her
prof essional career. The use of the following words by Sir
George Rankin in Comm ssioner of Inconme-tax v. Chunila

B. Met ha (3):

But the list of "heads" in s. 6 is alist of sources not in

the sense of attributing the income to ............. one
busi ness rather than another but only in the sense of
attributing it to business as distinct frominvestnent." is

no surer foundation for saying that i nterest on securities
" is severable into income fromsecurities held as a capita
i nvestment and incone fromthose hel'd as trading assets.
The | anguage of ss.. 6, 8 and 10 i s destructive of any such
contenti on.

(1) [21935] 3 I.T.R 114,

(2) [1931] 2 K B. 628.

(3) [1938] 6l.T.R 521, 529.
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Thus on a true construction of the various sections of the
Act the incone of an assessee is one and the various ss. 7
to 12 are modes in which the Statute directs that income-tax
is to be levied and these sections are nmutually exclusive.
The head of inconme of which the source is " interest on
securities " has its’ characteristics for i ncome-t ax
purposes and falls under the specific head covered by s. 8
of the Act, and where an itemfalls specifically under ~ one
head it has to be charged under that head and no other

This interpretation follows fromthe words used in ss. 6, 8
and 10 which nust be read so as to give effect to the
contrast between " income, profits and gains " chargeable
under the head interest on securities and incone,
profits and gains char geabl e under the head  business "

Thus on this construction the various heads of . " incone,
profits and gains " nust be held to be nutually exclusive,
each head being specific to cover the itemarising from a
particular source. It cannot, therefore, be said that qua
the assessee in the present case and for the purpose of
securities held by it, s. 8 is nore specific and s. 10
general or vice-versa, and therefore no question of the
applicability of the principle " generalia specialibus non
derogant " arises. This finds support from the decided
cases which have been discussed above. Thus both on
precedent and on a proper construction, the source of income
" interest on securities woul d fall under s. 8 and not
under s. 10 as it is specifically made chargeabl e under the
di stinct head " interest on securities " falling under s. 8
of the Act and cannot be brought under a different head even
though the securities are held as a trading asset in the
course of its business by a banker. 1In this view of the
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matter no question of exercise of option by the assessee or
the Revenue arises. Consequently Lord Shaw s observation in
The Liverpool and Land G obe Insurance v. Bennett (1):

" It appears to ne that this selection is not only
justified in law but is founded upon the soundest and nost
el ementary principles of business,”

(1) (21913) 6 T.C 327, 376.
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will be inapplicable to the facts of the present case, and
so also the rule as to choosing the head which inposes on
the assessee’s shoul ders burden which is highter as given in
Conmi ssi oner of Incone-tax v. Bosotto Bros., (supra) and
reiterated in H C. Kothari v. Conmi ssioner of |ncome-tax,
Madras (supra).

To the third point raised by counsel for the assessee that
even if interest on securities falls under s. 8 of the Act
and not under s. 10 the assessee is entitled to ’'Yet a set-
of f under s. 24(2) of the Act, counsel for the Revenue has
taken 'the objection that this plea is not available to the
appel | ant'. _because it was not placed before the Incone Tax
Appel | ate-Tribunal for being referred to the H gh Court nor
was it raised before the High Court. How the question was
specifically raised beforethe Income Tax Oficer and the
Appel l ate Assist. ~ant ~Comm ssioner and also before the
I ncome Tax Appellate Tribunal has already been nentioned.
In its application to the Tribunal for stating the case to
the Hgh Court the assessee specifically raised in two
suggested questions.its right to set off the business |[|oss
of Rs. 3,21,929 brought forward from the previous year
agai nst the incone of the assessee in the assessnent year
It does not appear fromthe judgnent of the High Court that
the question was argued in the manner it has been debated in
this court. The appellant seens to have rested his case on
the applicability of s. 10 to the profits under the head
"interest on securities" because of the securities being
tradi ng assets but this contention was repelled and the sane
guestion has been raised before us but the assessee now
supports his case on an alternative argunment that even if
the securities fall under s. 8 still the profits from that
source are from an itemof the assessee’ s business and
therefore the loss of the previous year from the banking
busi ness of the assessee can be set off against the profits
of the assessnent year whatever be the source of that
profit. The case is simlar to the one in Conm ssi oner ~ of
Income-tax v. Messrs. Qgale dass Wrks ~Ltd. ~ (1). The
guestion franed by the Tribunal is a general one and what is
to be deternined i s whether

(1) [21955] 1 S.C R 185, 196, 198.
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the loss of the previous year can be set off against the
i ncome of the assessnent year within the provisions of s.
24(2) of the Act. The question is w de enough to cover the
point raised before us. 1In the circunmstances of this case
the third point, raised by counsel for the assessee, is open
to be canvassed before us.

Counsel for the Revenue contends that the words used in s.
24(2) were " the sanme business " and therefore this set-off
woul d be all owabl e only agai nst any profits or gains of the
gane business and no ot her business. He further contends
that the scheme of s. 24(1) and (2) shows that profits and
gains nust be arising under s. 10 and not under any other
section because the expression used is profits or gains
which goes with " business " under s. 10 and cannot have
reference to income, profits and gains arising frominterest
on securities " which are under s. 8 of the Act.
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Counsel for the assessee on the other hand subnmits that the
use of the word " sane signifies the identity of the
busi ness in which the | oss has occurred and has no reference
to the head under which the profits are chargeable. In
ot her words interest does not cease to be profits and gains
of the same business nerely because for the purpose of
chargeability it falls under a different head, i.e., under
s. 8 and not under s. 10. Section 24 of the Act deals with
the set-off of loss in conputing the aggregate incone.

He also contends that the business which the assessee was
carrying on was the business of dealing in noney and credit
and that banking and dealing in securities constitute one
and the sane business. He refers to s. 277 F of the Indian
Conpanies Act and relies on the Privy Council decision in
Punjab Co-operative Bank Ltd. v. The, Comn ssioner of
I ncome-tax, Punjab(1) in which it was pointed out that in
the ordinary case’ of a bank the business consists in its
essence of dealing with noney and credit. The banker has
al ways' to keep enough cash or easily realisable securities
to neet ‘any probabl e denand by depositors, and if sone of
the securities are realised to neet

(1) [1940] 8 I.T.R 635.
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withdrawal s by depositors, this is clearly a normal step in
carrying on the banking business. It is an act done in what

is truly carrying on of the banking business.

In view of the order we propose to nmake, we -do not find it
necessary to express any opinion~ on t he respective
contentions raised by counsel for the parties. In Punjab
Co-operative Bank’s case (supra) a finding had been given
that the purchase and sale of securities was as ‘nuch the
assessee’s business as receiving deposits fromclients and
withdrawal s by them In the case before us no such' finding
has been given and in the absence of such finding no opinion
can be given as to whether the holding of securities out of
whi ch interest was derived formed part of the sane business
within s. 24(2) or not.

The appeal would therefore, be allowed and the case renitted
to the H gh Court for a fresh decision of the reference
after getting fromthe Tribunal a fuller statement of facts
about this part of the case, whether the securities .in
gquestion were a part of the trading assets held by the
assessee in the course of its business as a banker

The costs of this appeal will be costs in the reference
bef ore the Hi gh Court.

Appeal allowed. Case renitted.
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