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1985 SCC' (1) 630 1985 SCALE (1)58
ACT:

Contract Labour (Regul ation and Abolition) Act 1970,
Section 10 an i Contract Labour (Regulation and Abolition)
Central Rules 1971, Rule 25.

Publ ic Sector Undertaking-’'Contract |abour’ engagenent
of by contractors -Cl aimof ’'contract | abour’ of performance
of same work as workers directly enpl oyed by undertaking
but receiving |esser Wages- Wether court entitled to issue
decl arati on abolishing "contract | abour’ system

Constitution of India 1950, Article 32.

Enpl oynent of contract [|abour’ in public sector
undert aki ng- Conpet ency of court to enquire-into question and
i ssue decl aration abolishing 'contract |abour’ system

HEADNOTE:

The petitioner-union contended in the wit petitions
to this Court that out of the 16,000 and odd workers worKking
within the prenm ses of the respondent undertaki ng-as nany as
a thousand workers were treated as ’'contract |abour’  and
pl aced under the control and at the nercy of contractors and
that though they did the sane work as the workers directly
enpl oyed by the undertaking, they were not paid the sane
wages nor were their conditions of service the sane. It was
further alleged that the managenent pays to the contractors
and in turn the contractors pay themtheir ‘'salary after
deducting substantial conmi ssions and that . the  wages
received by thembear no conparison with the wages paid to
those directly enpl oyed by the undertaking. In viewof these
circunmstances it was alleged that the rights of | these
workers were infringed under Articles 14 and 19(1) (f) and a
decl arati on was sought from the Court, that the system of
contract |abour prevalent in the respondent-undertaki ng was
illegal, that the 'contract |abour’ enployees were direct
enpl oyees of the respondent-undertaking and entitled to
equal pay as the workmen directly enpl oyed,

612

The respondent-undertaking opposed the wit
petitions and contended that if the petitioners had any
genui ne grievance they could have avail ed thensel ves of the
rights secured to them under the Contract Labour (Regul ation
and Abolition) Act, 1970 M ninum Wages Act, 1948. Equa
Renmuneration Act 1976 etc., for ventilation their grievances




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

and seeking appropriate relief, instead of invoking Article
32. It was further contended, that certain jobs though
required to be done wthin the plant area could be nore
conveniently and efficiently done on a job-con tract basis
by contractors and this Was actually due to t he
i ncorporation of new technology for expansion of production
programme with foreign collaboration. The jobs thenselves
were entrusted to contractors and it was not appropriate to
say that the contractors nerely supplied the |abour, they
were required to do the total job and payment was nade on
the basis of the quantumof work involved and not on the
basi s of the workers enployed by the contractor.
Dismssing the wit petitions,
N

HELD: 1. The Contract Labour (Regul ation and

Abolition) Act, 1970 does  not provide for the tota
abolition of contract labour, but only for its abolition in
certain circunstances, and for the regulation of the

enpl oyment of con tract |abour in certain establishnments The
Act is not confined to private enployers only. The
definitions of 'establishment’ section 2(e), and ’principa
enpl oyer’ section 2(g), expressly include the Governnment or
any of its departnents. [616F, 617]

2. No invidious -distinction can_ be nade against
Contract |abour. Contract labour is entitled to the sane
wages, holidays, hours of work, and conditions of service as
are applicable to worknen directly enpl oyed by the principa
enpl oyer of the establishnent on the same or similar kind of
work. They are entitled to recover their wages and their
conditions of service.in the same manner as workers enpl oyed
by the principal enployer under the appropriate Industria
and Labour Laws. If there is any dispute with regard to the
type of work, the dispute has to be decided by the Chief
Labour Comm ssioner (Central). [620A-C

3. Parliament has not abolished contract |abour but
has provided for its abolition by the Central Government in
appropriate cases under sec. 10  of the Contract Labour
(Regul ation and Abolition) Act, 1970. It is not  for the
court to enquire into the question and to deci de whet her the
enpl oyment of contract |abour in any process, operation or
other work in any establishment should be abolished or not.
This is a matter for the decision of the Governnment after
considering the matters required to be considered under sec.
10 of the Act. [620C DO

4. \Whether the work done by the Contract Labour is the
sane or simlar work as that done by the workmen directly
enpl oyed by the principal enployer of any establishnent is a
matter to be decided by the Chief Labour Conm ssioner under
the proviso to Rule 25(ii) (v) (a) of the Contract Labour
(Regul ati on and Abolition) Central Rules, 1971. [620D-F 31

In the instant case, fromthe allegations and counter-
allegations nade in the wit petition it is not possible in
an application under Art. 32 to enbark into an enquiry
whet her the thousand and odd workmen working in various
capacities and engaged in nultifarious activities do work
identical with work done-hby
613
the worknen directly enployed by the BHEL and whether for
that reason they should be treated not as contract |abour
but as direct enployees of the undertakings. There are other
foruns created under statutes designed for deciding such
guesti on.

5. Adirection would issue to the Central Government to
consi der whether the enploynent of Contract Labour should
not be prohibited under sec. 10 of the Act in any process,
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operation or other work of the public undertaking. [620E] 6.
There will also be a direction to the Chief Labour
Conmi ssioner to enquire into the question whether the work
done by the worknen enployed by the contractors is the same
type of work as that done by the worknmen directly enpl oyed
by the principal enployer in the undertaking. [620E-F]

JUDGVENT:

ORIFGANAL JURISDICTION : Wit Petition ( Gvil) Nos.
7982, 9874 and 9249 of 1983

(Under article 32 of the Constitution of India)

R K Garg, D.K Garg and A K. Goel for the Petitioners.

G L. Sanghi, Kapil Sibal, V.C. Mhajan. Mss Meera
Mat hur. S.  Sukunmar an OC  Mathur, DN Mshra, Ashok
Grover, C.K Mhajan, S, Goel, R N Poddar and C.V. Subba
Rao for the Respondents.

The 'Judgrent of the Court was delivered by

CHI'NNAPPA REDDY, J. These three Wit Petitions Art.
under 32 —of the Constitution of India appear to us to be
entirely misconceived. In Wit Petition No. 7982 of 1983 and
Wit Petition No. 9874 of 1983, the respective petitioners
are the BHEL Wirkers Association, Hardwar and others and
Bhar at Heavy El ectrical's Karanthari Sangh, Rani pur, Hardwar.
They allege that out' of the 16,000 and odd workers working
within the premses of the BHEL factory at Hardwar, as many
as a thousand workers are treated as 'contract |abour’ and
pl aced under the control and at" the nmercy of contractors.
Though they do the same work  as the workers directly
enpl oyed by the BHEL, they are not paid the same wages nor
are their conditions of service the sane. They allege that
the managenment pays their salary tothe contractors and in
turn the contractors pay themtheir salary after deducting
substantial conm ssion. The wages received by them bear no
conparison with the wages paid to those directly enpl oyed by
the BHEL. They say that they work within the prem ses of the
BHEL in different departnments wunder the direct supervision
and control of the Chargenen, Foremen and Engi neers of the
BHEL. Their
614
wor ki ng hours are as stipulated by the BHEL. They work on
the machines of the BHEL and they are essentially part of
the organisation involved ht the production process  of
manufacture carried on by the BHEL. They are entitled to be
declared as regular enployees of the BHEL and  further
entitled to the same scales of pay as the workers of the
BHEL They allege that their rights under Art. 14 and 19 (i)
(f) are infringed. It is claimed that whenever a demand is
nade by them they are thrown out of enploynent. They want a
declaration from this Court that the system of  contract
labour is illegal, that they are direct enployees of the
BHEL and that they are entitled to equal pay as the worknen
of the BHEL.

An affidavit has been filed on behalf of the BHEL by
Shri P.C. Rao, Deputy Ceneral WManager, who while denying the
allegations nade in the petition, has pointed out that if
the petitioners had any genuine grievance, they should have
avai |l ed thensel ves of the rights
secured to them under the Contract Labour (Regul ation and
Abolition) Act, M ninmum Wages Act, Equal Renuneration Act,
etc, for ventilating their gri evances and seeki ng
appropriate relief instead of rushing to this Court under
Act. 32 of the Constitution. It is pointed out in the
counter-affidavit that certain jobs though required to be
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done within the plant area can be nore conveniently and
efficiently

done on a job contract basis by contractors. This is
particularly so in regard to the incorporation of new
technol ogy for expansion of production programe called the
LSTG programe with foreign col l aboration. The jobs
thensel ves are entrusted to the contractors and it is not
true to say that the contractors nerely supply | abour. They
are required to do the total job and paynent is nade on the
basis of the quantum of the work involved and not on the
basis of the nunmber of workers enployed by the contractor.
It is further pointed out that contract |abour on the basis
of job contracts is wusually enployed in connection wth
construction, erection and conm ssioning activities which
are purely of a tenporary nature, transportation including
| oadi ng and unl oading from wagons, trucks, trailers,
tractors etc. as well as ~internal transport, jungle
cl earance, weed renoval and other horticultural activities
Wrk in connectionwith cleaning and upkeep of approach
roads and plant areas and work rel ating to nodernisation and
rational isation, such as shifting of equi prent, etc. is also
done on a job contract  basis. These activities require
varyi ng number of workers ~at different times and it is
consi dered, as a matter of policy, that the works are better
done by job contractors than by the BHEL itself which has to
concern itself primarily with the manufacture of turbines,
etc.

615

It is clear from the  allegations and counter-

allegations that it is  not possible for this Court in an
application under Art 32 of the Constitution to enbark into
an enqui ry whet her these thousand and odd worknen working in
various capacities and engaged in nultifarious activities do
work identical with work done by the worknen directly
enpl oyed by the BHEL and whether for that reason they B
should be treated not as contract  |abour but as direct
enpl oyees of the BHEL ? There are other foruns created under
ot her statutes designed for deciding such and |ike questions
Perhaps realising and futility of asking us to conpare the
nature of the work done by those directly enployed by the
BHEL and those enpl oyed by contractors, the |earned counse
chose to advance the extreme argunent that the court mnust
declare a total ban on the enpl oynent of contract |abour by
public sector undertakings. It was argued that the
enpl oyment of contract |abour has been frowned upon by
various conmittees appoi nted by t he CGover nient and
Parliament itself thought that the enploynment of contract
| abour was undesirable and therefore, enacted the Contract
Labour (Regul ation and Abolition) Act 1970. It was subnitted
that in order to give effect the intention of Parlianent as
well as the Directive Principles of State Policy, ‘the court
shoul d declare illegal the enploynment of contract |abour by
the State or by any public sector undertaking which for the
purposes of Art. 12 of the Constitutionis the State. In
ot her words, the counsel wants this Court by its wit to
abolish the enployment of contract |abour by the State and

by all public sector undertakings. W are afraid that woul d
be nothing but the exercise of legislative activity wth
whi ch function the Court is not entrusted by t he

Consti tution.

It is true that for a long tine, the naleficent nature
of the system of contract |abour and the destructive results
which flow fromit had been noticed by various comittees
appoi nted by the Governnent i ncl udi ng the Pl anni ng
Conmi ssion and that as a result of the reports and the
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di scussions etc that took place, the Contract Labour
(Regul ation and Abolition) Act, 1970 was passed. According
to the Statenment of bjects and Reasons: -

"The systemof enploynent of contract |abour
lends itself to various abuses. The question of its
abolition has been under the consi derati on of
Government for along tinme In the second-five year
pl an, t he Pl anni ng Conmi ssi on nade certain
recomendati ons, nanely, wundertaking of studies to
ascertain the extent of the problem of Contract

616

| abour, progressive abolition of system and inprovenent
of service, conditions of contract |abour where the
abolition was not possible. The matter was di scussed at
various neetings of Tripartite Committees at which the
State Governnents were also represented and genera
consensus of ~opinion was ~that the system should be
abol i shed wherever possible or practicable and that in
cases where this system could not be abolished
al together, the working conditions of contract |abour
should be regulated so as to -ensure paynent of wages
and provision of essential anenities.

2. The proposed Bill ~ains at abolition of contract
| abour in respect of such categories as may be notified
by appropriate Governnent in the Llight OF certain
criteria that have been |aid down, and at regulating
the service condi tions of contract | abour where
abolition is 'not possible. The Bill provides for the
setting up of . Advi sory Boards of a tripartite
character, representing various interests, to advise
Central and State Governnments in —admnistering the
legislation and registration of  establishnments and

contractors. Under the Schene of* the Bill, the
provi sion and nmaintenance of certain basic welfare
amenities for contract labour, like drinking water and

first-aid facilities, and in -certain cases rest-roons
and canteens, have been nmde obligatory. Provisions
have al so been made to guard against details in the
matter of wage paynent".

The long title of the Act describes it as "an Act to
regulate the enployment of contract |abour in certain
establishnent and to provide for its abolition in certain
circunstances and for matters connected therewith." As the
long title itself indicates the Act does not’ provide for
the total abolition of contract |abour, but only for its
abolition in certain circunstances, and for the regulation
of the enpl oyment of contract | abour in certain
establishnents. Section 1 (4) applies to all establishments
in which 20 or nore worknmen are enpl oyed or were enpl oyed on
any day of the preceding 12 nonths

as contract |abour and to every contractor who enploys or
has empl oyed on any way of the preceding 12 nonths 20 or
nore workmen. The Act does not apply to establishnents in
which work of an intermittent or casual nature alone is
perfornmed. Section 2 (e) defines an establishnent as
neaning: (i) any office or departnment of the Governnent or
| ocal authority ; or (ii) any place where any industry,
trade, business, manufacture or occupation is carried on
Section 2 (g) defines "principal enployer" as neaning:
617
"(i) inrelation to any office or departnent of the
CGovernment or a local authority, the head of that
office or departnent or such other officer as the
CGovernment or the local authority, as the case may
be, may specify in this behal f,
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(ii) in a factory, the owner or occupier of the factory
and where a person has been nanmed as the nmanager
of the factory under the Factories Act, 1948, the
person so hamed,

(iii) in a mne, the owner or agent of the mne and
where a person has been named as the manager of
the mne, the person so naned,

(iv) in any other establishnent, any person responsible
for the  supervision- and control of t he
establishment.’’

The definitions of ’'establishnent’ and ' principa
enpl oyer’ clearly do not exclude but on the other hand
expressly include the Governnent or any of its departnents
and the Act applied to themtoo. The Act is not confined to
private enmployers only. Section 2 (c) defines a contractor,
inrelation to an establishment, as neaning 'a person who
undertakes to produce a given.result for the establishnent
ot her than a mere supply of goods or articles of nmanufacture
to such ~‘establishment, through contract |[|abour or who
supplied contract” | abour for any work of the establishnment
and includes a sub contractor. Sections 3 and 4 provide for
the constitution of Central ~ and State Advisory Boards.
Section 7 provides for the registration of an establishment.
Section 8 provides for the revocation " of registration and
sec. 9 provides for the effect of non-registration. Section
10 which is inportant provides for and enables the
prohi bition of F  enploynment of contract labour in any
processes, operations or other work enployment in any
establ i shnment. Section 10 may be useful ly extracted:

"(1) Notw thstanding anything contained in this

Act, the appropriate Governnent nay, after consultation

with the Central Board or, as the case nmay be, a State

Board, prohibit, by notification -in the Oficial

Gazette, enploynent of contract |abour in any process,

operation or other work in any establishment.

618
(2) Before issuing any notification under sub-
section (lI) in relation to an establishnment, the

appropriate Government shal I have regard to the
conditions of wirk and benefits provided for the
contract | abour in that establ i shnment —and ot her

rel evant factors, such as-

(a) whether the process, operation or other
work is incidental to, or necessary for the industry,
trade, business, manufacture or occupation that is
carried on in the establishnent:

(b) whether it is of perennial nature, that is
to say, it is or sufficient duration having regard to
the nature of industry, trade, business, manufacture or
occupation carried on in that establishnent;

(c) whether it is done ordinarily through
regul ar wor kimen in t hat est abl i shnent or an
establ i shnent simlar thereto;

(d) whether it is sufficient to enploy
consi derabl e nunber of whol e-tine worknen,"

Section 12 provides for the |licensing of
contractors. Sections 13, 14 and 15 provide for the grant of
i censes, revocation, suspension and amendnent of |icenses
and appeal. Sections 16 to 21 nuake detailed provision for
the welfare and health of contract |abour. Section 20 in
particular provides that if any anenity required to be
provided for the benefit of the contract |abour enployed in
an establishnent is not provided by the contractor within
the prescribed time such anmeni ty shall be provided by the
princi pal enployer. Section 21 makes the contractor
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responsi ble for paynent of wages to each worker enployed by
himas contract |abour but further prescribes that the
princi pal enployer shall nomnate a representative duly
authorised by himto be present at the tinme of disbursenent
of wages by the contractor. Sections 22 to 27 provide for
penalities and procedure. Section 28 provides for the
appoi ntnent of inspecting staff. Section 30 nmkes the
provisions of the Act effective notwi thstanding anything
i nconsistent therewith contained in any other law or in the
ternms of any agreement or contract of service or any
standing orders applicable to the establishment. |It,
however, saves to the contract [|abour any favourable
benefits that the contract |abour nay be entitled to under
the agreenment, <contract ~ of service or standing orders.
Section 35

619

invests the appropriate Government with power to make rul es
for A carrying out the purposes of the Act Rules made by the
Central Government are required to be laid before each House
of Parlianent for a total period of 30 days. In exercise of
the powers conferred by section 35 of the Contract Labour
(Regul ati on and Abolition) Act, 1970, the Central Governnent
has made the Contract Labour (Regulation and Abolition)
Central Rules, 1971. Chapter 11 of the rules relates to
matters pertaining’ tothe Central Advisory Contract Labour
Board while Chapter 11 of the Rules deals with registration
of establishnents @ and licensing of ~contractors. Rule 25
prescribes the forms terms and conditions of |icence. Rule
25 (ii) (iv) prescribes that it shall be the condition of
every licence that the rates of wages shall not be |ess than
the rates prescribed under the M ninum Wages Act, 1948 for
such enpl oynent where applicable, and wherethe rates have
been fixed by agreenent, settlenment or award, not less than
the rates so fixed. Rule 25 (ii) (v) (a) prescribes that it
shall be the condition of every licence that-

"(v) (a) in cases where the worknen enpl oyed by
the contractor performthe sane or simlar kind of work
as the worknen directly enployed by the “principa
enpl oyer  of the establishment, the wage rates,
hol i days, hours of work and other conditions of service
of the worknen of the con tractor shall be the same as
applicable to the workmen directly —enmployed by the
principal enployer of the establishnent on the sanme or
simlar kind of work:

Provided that in the case of any disagreement
with regard to the type of work the sane shall be
decided by the Chief Labour Comm ssioner (Central)
whose deci sion shall be final "

Simlarly Rule 25 (ii) ' v) (b) provides that in
ot her cases the wage rates, holidays, hours of work and
condi tions of service of the worknen of the contractor
shal | be such as nay be specified in this behalf by the
Chi ef Labour Conmm ssioner (Central). Wile deternining
the wage rates, holidays, hours of work and other
conditions of service under Rule 25 (ii) (v) (b) the
Chi ef Labour Conmi ssioner is required to have regard to
the wage rates, holidays, hours of work and other
condi tions of service obtaining in sinilar enploynents.
There is no dispute before us that the Payment of Wages
Act applies as nmuch to contract |abour as to |abour
directly enployed by the principal enployer of the
est abl i shment .

620
Thus we see that no invidious distinction can be
made agai nst contract |abour. Contract |abour is entitled to
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the same wages, holidays, hours of work and conditions of
service as are applicable to worknen directly enployed by
the principal enployer of the establishnent on the sanme or
simlar kind of work. They are entitled to recover their
wages and their conditions of service in the sane manner as
wor kers enpl oyed by the principal enployer under the
appropriate Industrial and labour Laws. If there is any
dispute with regard to the type of work, the dispute has to
be deci ded by the Chief Labour Commi ssioner (Central). It is
clear that Parlianment has not abolished contract |abour as
such but has provided for its abolition by the Centra
CGovernment in appropriate cases under sec. 10 of the
contract Labour (Regulation and Abolition) Act, 1970. It is
not for the court to enquire into the question and to decide
whet her the enploynent of contract |abour in any process,
operation or other work-in. any establishment should be
abolished or not. This “is a matter for the decision of the
Governnent, after considering the matters required to be
consi dered under sec. 10 of the Act. Simlarly the question
whet her tthe~ work done by Contract  |abour is the same or
simlar work —as that done by the worknmen directly enpl oyed
by the principal enployer of any establishnent is a nmatter
to be decided by the Chief Labour Comm ssioner under the
proviso to Rule 257(ii) (v) (a). In these circunstances, we
have no option but to dismss both the wit petitions but
with a directionto/the Central GCovernment to consider
whet her the enploynent of contract labour -should not be
prohi bited under sec. 10. of the “Act in any process,
operation or other work of the BHEL, Hardwar.. There will
also be a direction to the Chief Labour Conm ssioner to
enquire into the question whether the work done by the
wor kmen enpl oyed by the contractors is the sane type of work
as that done by the workmen directly enployed. by the
princi pal enployer in the BHEL, Hardwar.

In Wit Petition No. 9249 of 1983. the petitioners are
the enpl oyees of Lal Jhanda  National Fertilizer Limted
Mazdoor Union Panipat. They pray for sinmlar reliefs against
the National Fertilizer Limted, Panipat as in  the BHEL
case. This wit petition is also dismssed subject to
simlar directions to the State of Haryana ~and the
appropriate authority in the State of Haryana as those
i ssued in the BHEL case.

N. V. K Petitions dism ssed.
621




