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ACT:

Bonbay Sugarcane Cess Act, 1948, Ss. 4, 7 and 8 &
Sugarcane Cess (Validation )Act 1961, Ss. 2(a) and 3(1)(c)-
State Act |evying sugarcane cess found to be ultra-vires-
Central Act enacted adopting provisions of State Act and
val i dating assessnent  nmde thereunder-Central Act whether
val i dates or re-enacts t he state Act-Cess whet her
recoverabl e fromowner of factory.

HEADNOTE:

The Bonbay Surgacane Cess  Act, 1948 enpowers the State
Covernment to specify any factory the area conprised in
which shall be a local area for the purposes of the Act and
to levy cess on the entry of sugarcane into alocal area for
consunption or use therein. A duty is cast on every occupier
to furnish to the prescribed authority a return stating the
total quantity in tons of sugarcane which enters the |oca
area conprised in his factory for consunption or use therein
during the preceding nonth.

In Diamond Sugar MIlls Limted v. State of Utar
Pradesh & another [1961] 3 S.C R 242 this Court struck down
the U. P. Sugarcane Cess Act, 1956 which contained provisions
simlar to those of the Bonbay Act on the ground that the
proper neaning to be attached to the words |ocal area under

Entry 52 in List Il of the Seventh Schedule to the
Constitution was an area administered by a local body such
as municipality, district board, or the like and that the

prem ses of a factory were not a local area wthin the
neaning of the said Entry. Since prior to this decision,
several State Legislatures had passed simlar enactnents,
all of which became unconstitutional by reason of that
deci sion, Parliament passed the Sugarcane Cess (Validation)
Act, 1961, section 3 sub-section (1), Cause (c) whereof
provides that any cess inposed or assessed under any State
Act before the commrencenent of the Central Act, but not
coll ected before such enactnent nmamy be recovered (after
assessnment of the cess where necessary).

The appellant’s petitions inpugning the | evy and demand
of cess inposed under the Bonbay Act supplenented by the
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Central Act were dism ssed by the Bonbay H gh Court.

In appeals to this Court it was contended (1) that the
Central Act nerely authorised the collection of anpunts
whi ch had already been inposed, assessed or collected and
that no assessment, recovery or collection could be made
under section 3 of the Central Act read with the rel evant
provisions of the State Act after the enforcenment of the
Central Act, and (2) that Parlianment could not pass a | aw
retrospectively validating invalid assessnents by converting
their character from assessnents under the State Acts to
those under its on statute operating retrospectively.

983

Di sm ssing the appeals,
N

HELD: 1(i) In two earlier decisions this Court has
repelled an identical argument on the ground that what
Section 3 of the Central Act provides is that by its order
and force, the respective cesses would be deemed to have
been recovered, because the provisions in relation to the
recovery of -~ this cess have been incorporate in that Act
itself so  that the command under which the cesses would be
deened to have been recovered would be the conmand of
Parl i ament because all the rel evant sections, notifications,
order and rules had been adopted by the Parlianentary
statute itself. It is, therefore, plain that Section 3 of
the Central Act did not nerely validate what the State
authorities had already done wunder the Bombay Act but re-
enacted the provision of the Bonbay  Act by virtue of the
authority vested in Parliament ~under Entry 97 in List | of
the Seventh Schedule to the Constitution sothat the Bonmbay
Act becane fully alive and operative as an enactnment of
Parlianment as soon as the Central Act was promnulgated and
the authorities named in the Act were invested wth ful
powers to assess and recover the cess not under the Bonbay
Act but under the Central Act into which the provisions of
the Bonbay Act and the rules framed as well ' as the
notifications issued thereunder becane incorporate. [988 D
989 B-C, 990 B-(C

Jaora Sugar MIlls (P) Ltd. v. State of Madhya Pradesh
[1966] 1 S.C. R 523; Bhopal Sugar Industries v. State of
Madhya Pradesh and others [1979] 2 S.C.R 605; referred to:

(ii) Cause (c) of Section 3 of the Central  Act
specifically authorises both assessnment and recovery of any
cess inmposed wunder any State Act before the commencenent of
the Central Act. [998 A C

2. In Jaora Sugar MI1l's case, this Court held that if
coll ections were made under statutory provisions which were
invalid, Parliament could pass a law retrospectively
validating the <collections by converting their character
fromcollections made under the State statutes to that of
col l ections nmade under its own statute operating
retrospectively, because to hold otherw se would be to cut
down the w dth and anplitude of the |egislative conpetence
conferred on Parliament by Article 248 read with Entry 97 in
List I of the Seventh Schedule to the Constitution. [990 F-

3. It cannot be said that there is lack of authority in
Parliament to pass the Central Act incorporating into it
provisions of the State Act. Entry 97 in List | of the
Seventh Schedul e to the Constitution, provides ful
| egi sl ative conpetence to Parlianent in relation to the
Central Act inasnmuch as it vests all residuary powers of
legislation in Parlianment. [991 B-(

4. There is no substance in the contention that the
managi ng agents alone would be liable and that the cess
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could not be recovered fromthe owners of the factories. The
definition of occupier has nothing to say about the person
on whom the cess is to be inposed or fromwhomit is to be
recovered. The rel evant provisions indicate that the
authorities assessing or recovering the tax should deal with
the occupier and were enacted as a matter of convenience
both for the authorities and the assessees, so that an
absent owner may not be unduly harassed nor proceedings
del ayed by reason of his absence, and not for linting to
the occupier alone the liability to pay the cess. [991 F-992
Al

984

JUDGVENT:

ClVIL APPELLATE JURI'SDICTI.ON : Civil Appeal No. 2470 of
1968.

From't he Judgnent and Order dated 17-1-68 of the Bonbay
Hi gh Court in Special Cvil Application No. 6/68.

AND
ClVIL APPEAL NOCS. 39-40 OF 1969

From t he Judgnent and Order dated 17-1-68 of the Bonbay

Hi gh Court in S.C. A'Nos. 4 and 5 of 1968.
AND
ClVIL APPEAL NOS. 1925-1926 OF 1972

Fromthe Judgenent and Order dated 7/8-3-1972 of the
Bonbay High Court in GCivil Application Nos.  3077/67 and
570/ 68.

A. K. Sen, Shanti Bhusan,~ B. Dutta, K_~K Manchanda and
A. K Srivastava for the Appellants in CA 2470/68 and CA
Nos. 39-40/69.

D. V. Patel, P. H Parakh, C.-B. Singh, Mss Vineeta
Caprihan and B. L. Verma for the Appellants in CA 1925-
1926/ 72.

J. L. Nain, S. P. Nayar andM N Shroff for the
Respondent s.

The Judgrment of the Court was delivered by

Koshal, J. By this Judgrment we shall dispose of five
civil appeals in each one of which the appellant who is a
regi stered co-operative society, challenges a judgnent of
the H gh Court of Bombay dismissing its petition for the
i ssuance of an appropriate wit striking down the [evy and
denmand of the cess inposed on it under the Bonbay Sugarcane
Cess Act, 1948 (hereinafter referred to as the 'Bonmbay Act’)
suppl enented by the Sugarcane Cess (Validation) Act, 1961
(for short, the "Central Act’).

2. The following table indicates the name of the
appel l ant and the anpbunt of cess inpugned in each of the
appeal s as al so other relevant particul ars:

No. of Nane of Amount  of Period to Date of Authority

appeal appellant Cess whi ch the the order passing

(Rs.) anmount of assess the order
rel ates ment
1 2 3 4 5 6

G vil The Shet kar i 1-7-1959 Sugar cane

Appeal Sahakar i to Cess

No. 39  Sakhar Kar- 370072.50 30-6-1960 21-12-60 O ficer

of 1969 khana Ltd. Sangl i

Sangl i .

985
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1 2 3 4 5 6
G vil The Shet kar i 1-7-1960 Sugar cane
appeal Sahakari 801131.24 to Cess
No. 40 Sakhar Kar - 30-6- 1961 24-5-66 O ficer
of 1969 khana Ltd. Sangl i
Sangl

Cvil 1-7-1961
Appeal to
No. 2470 Do. 324610. 35 31-12-1961 24-5-66 DO
of 1968
G vil Ashok Saha- 1-7-1961 Sugar cane
Appeal kari Sakhar 373640.56 to 12-4-62 Cess
No. 1925 Kar khana 31-12-61 Oficer
of 1972. Ltd. Ashok- Ahrred-

nagar .
G vil G rna (i1)577329. 65 1-7-1960 18- 7- 62 Sugar cane
Appeal Sahakari to Cess Ofi
No. 1926 Sakhar 30-6-1961 cer, Nasi k
of 1972 'Karkhana (ii)191409.53 1-7-1961 18-7-62 Do.

Lt d. Dabhadi . to
31-12-1961

3. It my be  of -advantage to reproduce here the
rel evant provisions of the Bonbay Act, dause (1), (2), (3)
and (4) of section 2 thereof read thus:

2. In this Act, unless there is anything repugnant in
the subject or context, -

(1) "factory" neans _any prenmises .including the
preci ncts thereof, wherein twenty or nore
workers are working or were working on any
day of the preceding twelve nonths and in any
part of whi ch any manufacturing . process
connected with the production of sugar by
nmeans of vacuum-pans is being carried on, or
is ordinarily carried on, wth the aid of
power ;

(2) "local area" means any area conprised in such
factories as may . be specified in t he
notification under section 3;

(3) "notified factory" neans a factory specified
in the notification under section 3;

(4) "occupier" neans the person who has ultinmate
control over the affairs of a notified
factory; provided that where the affairs of
such factory are entrusted to a

986
managi ng agent, such agent shall be deened to
be the occupier;

Section 3 enpowers the State Governnent to specify, by
notification in the official gazette, any factory the area
conprised in which shall be a |ocal area for the purposes of
the Act. Section 4 mnus the proviso states:

"4. A cess at such rate not exceeding ten rupees

per ton as may be specified by the State Governnent in

a notification in the Oficial Gazette shall be |evied

on the entry of sugarcane into a local area for

consunption or use therein :"

Section 5 provides for licences to be taken out by
consumers or users of sugarcane in notified factories while
section 6 |lays down that every occupier shall furnish to the
prescribed authority before the seventh day of each nonth a
return in the prescribed formstating the total quantity in
tons of sugarcane which entered the |ocal area conprised in
his factory for consunption of or wuse therein during the
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precedi ng nonth. Section 7 and 8 provide for the assessnent,
recovery and collection of the sugarcane cess. The rest of
the Act consists of m scellaneous provisions which need not
be referred to here.

4. Now we may detail the circunstances in which the
Central Act was made part of the statute book. In 1956 the
UP. legislature passed the U P. Sugarcane Cess Act
(hereinafter referred to as the "UP. Act’) the provisions
of which were simlar to that of the Bonbay Act. Section 3
of the U. P. Act authorised the State CGovernnment to inpose,
by notification in the official gazette, a cess not
exceeding four annas per. maund on the entry of sugarcane
into the prenises of a factory for use, consunption or sale
therein. The «constitutional validity of that section was
challenged in Dianmond Sugar  MIls Ltd. & Another v. The
State of Uttar Pradesh & Another. Reliance on behalf of the
State was placed on Entry 52 in List Il formng part of the
Sevent h  Schedul e to the Constitution of India in support of
the argunent that the cess was validly levied. That Entry
reads thus:

"52. Taxes on the entry of ‘goods into a |ocal area
for consunption, use or sale therein."

The counsel for the appellant in that case however contended
that the prem ses of a factory were not a | ocal area within
the neaning of the Entry and that the Act was therefore
beyond the conpetence of the State |egislature. Qut of the
five Judges of this Court who decided

987

the case, four (Jafar Ilmam J. L. Kapur, K C. Das CGupta and
Raghubar Dayal, JJ.) accepted the contention and struck down
the Act as a whole, being of the opinion that the proper
neaning to be attached to the words 'l ocal area’ in Entry 52
was an area administered by a  local body like a
muni cipality, a district board, a local board, a ' union
board, a Panchayat or the [ike and that the premni ses of a
factory were therefore not a 'l ocal area’ within the neaning
of the Entry.

By the tine the Dianond Sugar MIIs’' case was deci ded,
enactnments sinmilar in content and effect to the Bombay Act
had been passed by legislatures of various States and
Parliament considered it advisable to nmake the cess inposed
by these enactnents a constitutionally valid cess and that
was the reason for the passage of the Central Act.

Clause (a) of section 2 of the Central Act  defined
'cess’ thus:

"’ cess’ means the cess payabl e under any State Act
and includes any sumrecoverabl e under any such Act by
way of interest or penalty;"

Clause (b) of the section defined "State Act’ as any of the
Acts nentioned in the latter portion of the clause /as in
force in any State fromtime to tine. The Acts nentioned
i ncl uded the Bonbay Act.

Sub-section (1) of section 3 of the Central Act nmay be
set out in extenso as it is mainly that provision which has
been attacked before us on behalf of the appellants :

"3. (1) Notwi thstanding any judgnent, decree or
order of any court, all cesses inposed, assessed or
collected or purporting to have been inposed, assessed
or collected under any State Act bef ore t he
commencement of this Act shall be deemed to have been
validity inmposed, assessed or collected in accordance
with law, as if the provisions of the State Acts and of
all notifications, orders and rules issued or nade
thereunder, in so far as such provisions relate to the
i mposition, assessnent and collection of such cess had
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been included in and forned part of this section and

this section had been in force at all material tines

when such cess was inposed, assessed or collected; and
accordi ngly, -

(a) no suit or other proceeding shall be maintained or
continued in any court for the refund of any cess
pai d under any State Act;

(b) no court shall enforce a decree or order directing
the refund of any cess paid under any State Act;
and

988

(c) any cess inposed or assessed under any State Act
before the comencenment of this Act but not
collected before such conmencenent nay be
recovered (after assessnment of the cess, where
necessary) -in the nanner provided under that Act."

5. W may nowtake up for consideration the contentions

rai sed at  the hearing before us. M. A K Sen representing
the appell'ant in Cvil Appeal No. 2470 of 1968 argued in the
first instance that the Central Act nerely authorized the
collection of anpbunts which -had -already been inposed,
assessed or collected and that no assessnent, recovery or
collection could be made under section 3 of the Central Act
read with the relevant provisions of the Bonbay Act after
the enforcement of the Central Act. The contention is
wi thout force and in this connection we need do no nore than
refer to the language of clause (c) above -extracted which
specifically authorizes both assessnent and recovery of the
cess after the commencenent of the Central Act, and to two
earlier decisions of  this Court in which an identica
argunent was nmade and repelled. The first of those decisions
is reported as Jaora Sugar MIls (P) Ltd. v. State of Mudhya
Pradesh and Qhers. The followi ng observations nade therein
by Gaj endragadkar, C.J., who deliveredthe judgnent of the
Court, are pertinent
"Section 3 does not purport to validate the
invalid State statutes. What Parliament has /done by
enacting the said section is not to validate the
invalid State statutes, but to make a |aw concerning
the cess covered by the said statutes-and to provide
that the said law shall cone into operation
retrospectively. There is a radical difference between
the two positions. Wwere the legislature wants to
validate an earlier Act which has been declared to be
invalid for one reason or another, ~it proceeds to
renove the infirmty from the said Act and validates
its provisions which are free fromany infirmty. That
is not what Parlianent has done in enacting the present

Act. Parlianment knew that the relevant State Acts were

i nval id, because the State Legislatures did not possess

| egi sl ati ve conpetence to enact them Parlianent also

knew that it was fully conpetent to nake an Act in
respect of the subject-matter covered by the said
invalid State statutes. Parlianent, however, decided
that rather than make el aborate and | ong provisions in
respect of the recovery of cess, it would be nore
convenient to nmake a
989
conpendi ous provision such as is contained in s. 3. The
plain meaning of s. 3 is that the material and rel evant
provisions of the State Acts as well as the provisions
of notifications, orders and rules issued or nade
thereunder are included in s. 3 and shall be deened to
have been included at all material times in it. In
ot her words, what s. 3 provides is that by its order
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and force, the respective cesses will be deenmed to have

been recovered, because the provisions in relation to

the recovery of the said cesses have been incorporated
in the Act itself. The conmand under which the cesses
woul d be deenmed to have been recovered would,
therefore, be the command of Parlianent, because al

the rel evant sections, notifications, orders, and rules
have been adopted by the Parlianmentary statute itself.

W are, therefore satisfied that the sole basis on

which M. Pathak’s argument rests is invalid, because

the said basis is inconsistent with the plain and cl ear

meaning of s. 3. As we have already indicated, M.

Pat hak does not di spute-and rightly-that it is

conpetent to Parlianment to make a law in respect of the

cesses in question, to apply the provision of such a

law to the different States, and to nake them

retrospectivein operation...."

The second ~case-on the point is reported as Bhopa
Sugar Industries Ltd., v. State of Midhya Pradesh and others
i n which ' Shinghal and Desai, JJ., followed the Jaora Sugar
MI1ls' case and Shinghal, J., who delivered the judgnment of
the Court spoke thus in connection therewith :

The decision in Diamond Sugar MI1ls’ case cane up
for consideration in this Court in_ Jaora Sugar MIIs

(P) Ltd. v. State of Madhya Pradesh and thers with a

specific reference to the provisions of the State Act,

and it was once again held, follow ng that decision

that the inposition of the cess was outside the
| egi sl ati ve conpetence of the State. Wile examni ning
that aspect of the controversy, this Court nade it
clear that what Parlianent had done by enacting section

3 of the Validation Act was not to-validate the invalid

State statutes, but to nake a law concerning the cess

covered by the said statutes and to provide that the

said law shall cone into operation retrospectively.

This Court clarified that by virtue of section 3 of the

Val idation Act, the command under which the cess would

be deemed to have been recovered woul d be the comrand

of the Parlianment, because
990

the relevant sections, notifications, orders and rules

had been adopted by the Parlianmentary statute itself."

Wth respect, we also fully agree wth the view
expressed in Jaora Sugar MIls case (supra). It~ is thus
plain that section 3 of the Central Act ~did not _ merely
validate what the State authorities had already done under
the Bonmbay Act but actually re-enacted the provisions of the
Bonbay Act by virtue of the authority vested in Parlianment
under Entry 97 in List | of the Seventh Schedule to the
Constitution of India so that the Bonbay Act becane fully
alive and operative as an enactnent of Parlianment as soon as
the Central Act was promul gated and the authorities named in
the Act were invested with full power to assess and recover
the cess not under the Bonbay Act but under the Central Act
into which the provisions of the Bonmbay Act and the rules
framed as well as the notifications issued thereunder became
i ncor por at ed.

6. The only other contention put forward by M. Sen
(which was reiterated by M. Shanti Bhushan on behal f of the
appellant in Civil Appeal No. 39 of 1969) was that the
assessnments having been nmde under statutory provisions
whi ch were invalid because of |ack of |egislative conpetence
on the part of the Bonbay Legislature, Parlianent could not
pass a law retrospectively validating those assessnents by
converting their character from assessnents under the State
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statutes to those made wunder its own statute operating
retrospectively. This contention also was repelled by this
Court in Jaora Sugar MIIls' case (supra) with the follow ng
observations :

"So, the «crucial questionis : if collections are
made under statutory provisions which are invalid
because they deal with a topic outside the |egislative
conpetence of the State |egislatures, can Parlianent,
in exercise of its wundoubted |egislative conpetence,
pass a law retrospectively validating the sai d
coll ections by converting their character from
coll ections nade wunder the State statutes to that of
coll ections nmde under its own statute operating
retrospectively ? |In our opinion, the answer to this
guestion has to be in the affirmative, because to hold
ot herwi se woul d ~be to cut down the width and anplitude
of the |egislative conpetence conferred on Parlianent
by Art. 248 read with Entry 97 in List | of the Seventh
Schedul e.” Whether or not retrospective operation of
such a lawis reasonable, nay fall to be considered in
certain cases; but that consideration has not been
rai sed before us and in the circunstances of this case,

it cannot

991
validity be raised either. W nust, therefore, hold
that the H gh Court was right” in rejecting the
appel l ant’ s case that the Act was invalid, and hence no
demands coul d 'be nmade under its provisions either for a
cess or for commssion."

Wth the greatest respect, we find no reason at all to

differ.

7. Article 265 of the Constitution of India was pressed
into service by M. Shanti Bhushan in- support  of the
proposition that no tax could be levied or collected except
by authority of law The proposition is unexceptionable but

we fail to see in what nmanner Parlianment |acked the
authority of law while enacting the Central /Act and
incorporating into it the provisions of the Bonbay Act. As
poi nted out above, Entry 97 in List | of the Seventh

Schedule to the Constitution of ~lndia provides ful

| egi sl ative conpetence to Parlianent —in relation to the
Central Act inasnuch as it vests all residuary powers of
legislation in Parlianment. The contention based on alleged
| ack of authority of law in Parlianent is therefore
repel | ed.

8. The submi ssions nade by M. Patel appearing for the
appellants in Civil Appeals No. 1925 and 1926 of 1972 al one
now remain to be considered. He put forward two points. The
first one was that section 4 of the Bonbay Act’' was
di scrimnatory, that the power conferred by it was ungui ded
and uncanalised and that therefore it was hit by article 14
of the Constitution of India. Wien asked as to whether the
poi nt had been raised before the H gh Court, M. Patel’s
answer was in the negative and it transpired that - no
foundation for the point had been laid even in the pleadings
submitted to the High Court. It was therefore not allowed to
be raised by us at this | ate stage.

M. Patel’s second point was that in view of the
proviso to clause (4) of section 2 of the Bonmbay Act, the
managi ng agents of the factories in question would al one be
liable and that the assessed cess could not be recovered
fromhis clients who were owners of the concerned factories.
The point is wholly wthout substance and that for two
reasons. For one thing, no nmanaging agent is involved in the
two appeals in which M. Patel has put in appearance
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Secondly, clause (4) of section 2 nerely defines the term
"occupi er’ and has nothing to say about the person on whom
the cess is to be inmposed or from whom it is to be
recovered. There are no doubt other provisions in the Bonbay
Act [section 6, sub-section (1) of section 7 and section 8]
which indicate that the authorities assessing or recovering
the tax are prinmarily to deal wth the occupier but those
provi si ons have obviously been enacted as a matter of
conveni ence

992

both for the said authorities and the assessees so that an
absent owner may not be unduly harassed nor proceedings
del ayed by reason of his absence and not for limting to the
occupier alone the liability to pay the cess. In fact sub-
section (2) of section” 7 which is in the following terns

woul d indicate that the Iliability of the owner of the
concerned factory i's not excl uded
T

(2) /If the occupier fails to furnish in due tinme the
return referred toin section 6 or furnishes a
return which inthe opinion of the prescribed
aut hority i s i ncorrect or def ecti ve, t he
prescribed ~authority shall assess the anount
payabl e by hi min such manner as may be prescri bed
and the /provisions of sub-section (1) shall apply
as if such assessnent has been rmade on the basis
of a return furnished by the owner...."

Both the submissions made by M.  Patel ‘are therefore
repel | ed.

9. In the result ~all the five appeals fail and are

di sm ssed with costs, one set.
N. V. K. Appeal s di sm ssed
993




