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ACT:

I ncome Tax--Professional income--Lawer accepting case on
condition of clients’ Paying noney for charity--Mney Paid
to lawyer and charitable trust ~created--Wether anount
received is Professional incone.

HEADNOTE

The assessee, an advocate, accepted a case on condition that
the clients would provide himwth Rs. 40,000 for charitable
pur poses and that he would create a public charitable trust
with the noney. The clients gave the assessee Rs. 32,500
and he created a trust therewith. The assessee clainmed that
the said ambunt of Rs. 32,500 was. not his professiona
income as the amount had been given to him in trust for
charity.

Hel d, that the said amount was the professional incone of
the assessee and was liable to income-tax. At the tine when
this noney was paid to the assessee no trust or obligation
in the nature of trust was created. The clients who paid
the noney did not create any trust nor inposed any legally
enforceable obligation on the assessee. The nobney when it

was received by the assessee was his professional incone
though he had expressed a desire earlier to create a
charitable trust out of the noney when received. The

assessee’s own voluntary desire to create a trust out of the
fees paid to him did not create a trust or a legally
enf orceabl e obligation.

Raja Bejoy Singh Dudhuria v. Comm ssioner of |ncone  Tax,
Bengal, [1933] 1 I.T.R 135, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 236 of 1955.

Appeal fromthe judgnent and order dated August 3, 1953, of
the Punjab High Court in Cvil Reference No. 7/1952.

M C. Setal vad, Attorney-General for |India, K. N
Raj agopal Sastri and D. Gupta, for the appellant.

N. C. Chatterjee and S. K. Sekhri, for the respondent.
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1960. July 27. The Judgnment of the Court was delivered by
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S. K. DAS J.-This is an appeal on a certificate of fitness
granted under the provisions of sub-s. 2 of s. 66A of the
I ndi an | ncone-tax Act, 1922, by the High Court of Judicature
for the State of Punjab then sitting at Sima. The
certificate is dated Decenber 28, 1953, and was granted on
an application nade by the Conmi ssioner of |ncone-tax,
Punj ab, appellant herein The relevant facts are shortly
stated bel ow.

For the assesnent year 1946-47, one Pandit Thakur das
Bhar gava, an advocate of Hi ssar and respondent before us,
was assessed to incone tax on a total assessable income of
Rs. 58,475/- in the account year 1945-46. This sum included
the ambunt of Rs. 32,500/stated to have been received by the
respondent in July, 1945 for defending the accused persons
in a case known as the Farrukbnagar case. The assessee
clained that the saidamunt of Rs. 32,500/- was not a part
of hi s professional incone, because the anbunt was given to
him in trust for charity. This claimof the assessee was
not accepted by the Income-tax O ficer, nor by the Appellate
Assi stant Conmi ssi oner who heard the appeal fromthe order
of the Incone-tax O ficer.  Both these officers held that
the assessee had received the amount of Rs. 32,500/- as his
professional incone and the trust which the assessee |ater
created by a deed of Trust dated August 6, 1945, did not
change t he nature or character of  the recei pt as
prof essi onal income of the assessee; they further held that
the persons who paid the noney to the assessee did not
create any trust nor inpose any obligation in the nature of
a trust binding on the assessee, and in fact and law the
trust was created by the assessee hinself out " of his
prof essional inconme ; therefore, the amount attracted tax as
soon as it was received by the assessee as his professiona

income, and its future destination or application was
irrelevant for taxing purposes. Fromthe order  of the
Appel | ate Assistant Conmi ssioner a further appeal was
carried to the Income-tax Appellate Tribunal, Del hii Branch

We shall presently state the facts which the Tribunal found,
but its conclusion drawmn fromthe facts found was expressed
in the follow ng words:"The income inthis case did not at
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any stage arise to the assessee. Keeping in nind the
express stipulation nade by the assessee when he accepted
the brief there was a voluntary trust created, which had to
be and was subsequently reduced into witing after the noney
was subscribed. The paynents received fromthe accused and
ot her persons were received on behalf of the trust and not

by the assessee in his capacity as an individual. In /'this
Vi ew, we delete the sum of Rs. 32,500/- from the
assessnent . "

The appel l ant then nmoved the Tribunal for stating a case to
the H gh Court on the question of |aw which arose out of the
order of the Tribunal. The Tribunal was of the opinion that
a question of lawdid arise out of its order, and this
question it fornulated in the follow ng termns:

" Whether the sumof Rs. 32,500/- received by the assessee
in the circunstances set out in the trust deed |ater
executed by himon August 6, 1945, was his professiona

i ncome taxable in his hands, or was it noney received by him
on behalf of a trust and not in his capacity as an
i ndi vi dual . "

It appears that in stating a case the Tribunal franed an
additional question as to whether the trust was created at
or before the payment of Rs. 32,500/-, but expressed the
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view that this additional question was inplicit in the
principal question forrmulated by it. A case was accordingly
stated to the H gh Court under s. 66 of the Indian |ncomne-
tax Act, and the H gh Court by its judgnent dated August 3,
1953, answered the question in favour of the assessee, hol d-
ing that " the sumof Rs. 32,500/- received by the assessee
was not received by himas his professional incone but was
received on behalf of the trust and not in his capacity as
an individual ". The appellant then nmoved the Hi gh Court and
obtained the certificate of fitness referred to earlier in
this judnent.

We shall presently state the facts found by the Tribunal in
connection wth the receipt of the sumof Rs. 32,500/- by
the assessee, fromwhich the Tribunal drew its inference.
But the question as framed by the Tribunal and answered by
the H gh Court, was
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whet herin the circunstances set out in the trust deed dated
August | 6, 1945, the ampbunt of Rs. 32,500/received by the
assessee - was professional -incone.in his hand. It is,
therefore, appropriate to refer first to the recitals in the
trust deed. The respondent stated in the trust deed that he
had "decreased" his legal practice for the last few years
and had reserved his professional incone accruing after June
1944 for paynent of taxes and charity. He then said: "
accordingly, | have been acting on that. In the Farrukh-
Dagar, district Gurgaon case, Crown v. Chuttan Lal etc., the
rel atives and the accused expressed a strong desire to get
the case conducted by me during its trial. At last on their
persi stence and prom se that they would provide nme with Rs.
40, 000/ - for charitabl e purposes and | would create a public
charitable trust thereof | agreed to conduct the case. The
case is now over. The accused and their relatives have
given me Rs. 32,500/- for charity and creating a trust. The

sai d anobunt has been deposited in the Bank. |[If they pay any
other ampunt that will also be included in that. Accor -
dingly, | create this trust with'the following conditions
and wth the said anpbunt and any ot her anpbunt which may be
realized afterwards or included in the trust;". (then
followed the nane and objects of the trust, etc.). The
Tri bunal accepted as correct the statenents of the

respondent that he was at first unwilling to accept the
brief in the Farrukhnagar case; he was then persuaded to
accept it at the request of sone nenbers of the Bar and sone
influential 1ocal people on the wunderstanding, as the
respondent put it, that the accused persons of that case
woul d- provi de Rs. 40,000/- for a charitable trust which the
respondent would create. Eventually, the 'sum of Rs.
32,500/- was paid by or on behalf of the accused persons,
and as the Tribunal has put it, a charitable trust was
created by the respondent by the trust deed dated August 6,
1945, the recitals whereof we have g noted above.

The question before us is what is the proper |egal inference
from the aforesaid facts found by the Tribunal. Both the
Tri bunal and the High Court have drawn the inference that a
charitable trust was created
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by the persons who paid the noney to the assessee, and al
that the assessee did under the deed of trust dated August
6, 1945, was to reduce the ternms of the trust to witing.
The High Court, therefore, applied the principle laid down
by the Privy Council in Raja Bejoy Singh Dudhuria v.
Conmi ssi oner of |ncone-tax, Bengal (1) and observed that by
the overriding obligation inposed on the assessee by the
persons who paid the noney, the sumof Rs. 32,500/ never
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becane the income of the assessee; and the anobunt becane
trust property as soon as it was paid, there being no ques-
tion of the application of part of his incone by the
assessee.

On behalf of the appellant it has been contended that the
i nference which the Tribunal and the H gh Court drewis not
the proper legal inference which flows fromthe facts found,

and according to the |earned Attorney-General who appeared
for the appellant the proper legal inference is that the
amount was received by the assessee as his professiona

income in respect of which he later created a trust by the
deed of trust dated August 6, 1945. He has submitted that
there was no trust nor any l|legal obligation inposed on the
assessee by the persons who paid the noney, at the tinme when
the noney was received, which prevented the amount from
becom ng the professional incone of the assessee. He has
al so contended that even the existence of a trust will make
no difference, ~unless it can be held that the npney was
diverted 'to that trust before it could become professiona

i ncone in the hands of the assessee.

W think that the question raisedin this case can be
deci ded by a very short answer, and that answer is that from

the facts found by the Tribunal the proper legal inference
is that the sumof Rs. 32,500/- paid to the assessee was his
professional incone at the tine when it was paid and no

trust or obligation in the nature of a trust was created at
that tine, and when the assessee created a- trust by the
trust deed of August 6, 1945, he applied part of his
prof essi onal income as trust property. |If that is the true
conclusion as we hold.it to be, then the principle laid down
(1) [1933] 1 1.T.R 135,
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by the Privy Council in Bejoy Singh Dudhuria's case (1) has
no application. It is indeed true, as has been observed by
the Hi gh Court, that a trust nay be created by any | anguage
sufficient to show the intention and no technical words are
necessary. A trust may even be created by the use of ‘words
which are primarily words of condition, but such words' wll
constitute a trust only " where the requisites of a  trust
are present, nanely, where there are purposes-independent of
the donee to which the subject-matter of the gift is
required to be applied and an obligation on the donee to
satisfy those purposes.” The findings of the Tribunal show
clearly enough that the persons who paid the sum of Rs.
32,500/- did not wuse any words of an inperative  nature
creating a trust or an obligation. They were anxious to
have the services of the assessee in the Farrukhnagar case;
the assessee was at first unwilling to give his services and
|ater he agreed proposing that he would hinself <create a
charitable trust out of the noney paid to himfor defending
the accused persons in the Farrukhnagar case. The ' position
is clarified beyond any doubt by the statements made in the
trust deed of August 6, 1945. The assessee said therein
that he was reserving his professional income as an advocate
accruing after June, 1944 for paynents of taxes and charity
and, accordingly, when he received his professional incone
in the Farrukhnagar case he created a charitable trust out
of the noney so received. The clear statenment in the trust
deed, a statenment accepted as correct by the Tribunal, is
that the assessee created a trust on certain conditions etc.
It is not stated anywhere that the persons who paid the
noney created a trust or inposed a legally enforceable
obligation on the assessee. Even in his affidavit the
assessee had stated that " it was agreed that the accused
woul d provide Rs. 40,000/- for a charitable trust which
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would create in case | defend them on an absolutely clear
and express understanding that the noney would not be used
for any private and personal purposes.”" Even in this
affidavit there is no suggestion that the persons who paid
the nmoney created the

(1) [2933] 1 1.T.R 135.
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trust or inposed any obligation on the assessee. It was the
assessee’s own voluntary desire that he would create a trust
out of the fees paidto him for defending the accused
persons in the Farrukhnagar case. Such a voluntary desire
on the part of the assessee created no trust, nor did it

give rise to any legally enforceable obligation. In the
circunstances the Appellate Assistant Conmi ssioner rightly
pointed out that " if the accused persons had thenselves

resolved to create a charitable trust in menory of the
prof essional aid rendered to them by the appellant and had
made the assessee trustee for the noney so paid to him for
that purpose, it could, perhaps, be argued that the noney
paid was earnarked for charity ab initio but of this there

was no indication anywhere®. |n our-opinion the view taken
by the Appellate Assistant Conmi ssioner was the correct
Vi ew. The noney when it was received by the assessee was

hi s professional incone, though the assessee had expressed a
desire earlier to create a charitable trust out of the noney
when received by him Once it is held that the anbunt was
received as his professional income, the assessee is clearly
liable to pay tax thereon. |In our opinion the correct
answer to the question referred to the High Court is that
the amunt of Rs. 32,500/- received by the assessee was
prof essi onal inconme taxable in his hands.

Learned Counsel for the respondent has referred us to a
nunber of decisions where the principle laid dowm in Bejoy
Singh Dudhuria's Case (1) was applied, and has contended
that where there is an allocation of a sumout of revenue as
a result of an overriding title or obligation before it
becones incone in the hands of the assessee, the allocation
nay be the result of a decree of .a court, an arbitration
award or even the provisions of a will or deed. In view of
the conclusion at which we have arrived, the decisions
relied upon can hardly help and it is wunnecessary to
consi der them Qur conclusion is that there was no
overriding obligation inposed on the assessee at the tine
when the sum of Rs. 32,500/- was received by him

(1) [1933] 1 1.T.R 135.
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Accordingly, we allow this appeal and set aside the judgnent
and order of the H gh Court. The answer to the question is
in favour of the appellant, nanely, that the sum of Rs.
32,500/- received by the assessee was his professiona
i ncome taxable in his hands. The appellant will be-entitled
to his costs throughout.

Appeal al | owed.




