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(Arising out of SLP (C) Nos. 9016 - 9018 of 2004)
with Special Leave Petition (C) No. 11475 of 2004

SRI KRI SHNA, J.

Leave granted in Special Leave Petition (Cvil) Nos. 9016-9018 of
2004. These appeals are directed agai nst the common judgnent of the
Di vi sion Bench of the Gauhati High Court in Wit Appeals Nos. 78/2002,
79/ 2002 and 102/ 2002.

The material facts relevant for deciding the present appeals lie in a
narrow conpass. The appellants in the appeals arising out of Special Leave
Petition (C) Nos. 9016-9018 of 2004 are the Food Corporation of India

(hereinafter referred to as the "FCl'), its officers and the Union of India. The

respondents in these appeals are the enployees of the FCl, who were

candi dates for direct recruitnment to certain posts. The petitioner in Specia
Leave Petition (C) No. 11475 of 2004 is one nore such candi date of the

FCl, and the Union of India, FCl and its officers are the respondents in the
sai d special |eave petition.

Statutory Provisions:

The FCI was established by the Food Corporations Act, 1964

(hereinafter referred to as "the Act’), which was brought into force with
effect from 17th Decenber, 1964. As the preanble of the Act indicates, this
is a Corporation established "for the purpose of tradingin foodgrains and

ot her foodstuffs and for matters connected therewith and incidental thereto".
Section 13 of the Act declares that "it shall be the primary duty of the
Corporation to undertake the purchase, storage, novement, transport,

di stribution and sal e of foodgrains and other foodstuffs”. For the purpose of
carrying on the business assigned to it under the Act, FCI had been invested
with the power of managenent of the Corporation and the authority to

enpl oy such officers and enpl oyees as may be required for the efficient
carrying out of its statutory work. Section 6 of the Act deals with the
managenment of the Corporation and provides as under

"Managenent ---(1) The general superintendence,

direction and managenent of the affairs and busi ness of

the Corporation shall vest in a board of directors which

may exercise all such powers and do all such acts and

things as may be exercised or done by the Corporation

under this Act.

(2) The board of directors, in discharging its functions,
shal | act on business principles having regard to the

i nterests of the producer and consuner and shall be

gui ded by such instructions on questions of policy as nay
be given to it by the Central CGovernnent.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

(3) |If any doubt arises as to whether a question is or is
not a question of policy, the decision of the Centra
CGovernment thereon shall be final."

Section 12 of the Act deals with the power of the Central Governnent to
enpl oy officers and other enployees of Corporation and reads as under
"Officers and ot her enpl oyees of Corporation ---

(1) The Central Governnent shall, after consultation with

the Corporation, appoint a person to be the Secretary of

the Corporation.

(2) Subject to such rules as may be nade by the Centra
Governnent in this behalf, the Corporation may appoi nt
such other officers and enployees as it considers
necessary for the efficient performance of its functions.

(3) The nethods of “appoi ntrment, the conditions of
service and the scal es of pay of the officers and other
enpl oyees of the Corporation shall---

(a) as respects the Secretary, be such as nmay be
prescri bed;

(b) as respects the other officers and enpl oyees, be
such as may be determ ned by regul ati ons nade by

the Corporation under this Act."

Section 12A of the Act enpowers the Central Government to transfer certain
types of CGovernment enployees, serving in the Departnent of the Centra
Government dealing with food or any of its subordinate or attached offices,
to the FCl. Section 45 of the Act invests power in the FCl to make

regul ations "not inconsistent with this Act and the rul es nmade thereunder, to
provide for all matters for which provision is necessary or expedient for the
pur pose of giving effect to the provisions of this Act." Under sub section
(2)(a) of Section 45 such regul ation may provide for "the methods of

appoi ntnent, the conditions of service and the scales of pay of the officers
and enpl oyees of a Food Corporation." |n exercise 'of its power under

Section 45, the FCl has franmed regulations styled as the "Food Corporation

of India (Staff) Regulations, 1971."

Fact s:

During the period 6 to 12 Novernber, 1993 the FCl issued an
advertisenent for direct recruitnment to the  posts of Joint Managers/Deputy
Managers in the Corporation. During the period 26th August, 1994
to 19th July, 1995, the process of recruitment for the post of 'Joint Manager
was conpl eted and the select list of the candidates was finalized with the
approval of the Executive Conmttee of the Board of Managenent of
the FCl. On 21st August, 1995 the CGovernnent of 1ndia,

M nistry of Food, issued a directive, purportedly in exercise of its power
under Section 6(2) of the Act. The said directive is of some inportance and
needs to be reproduced:

"No. 12-6/95-FCl,

Government of India

M ni stry of Food Procurenent

And Distribution

New Del hi dated the 21st August, 1995
ORDER
In exercise of the powers conferred by Section 6(2)

of the Food Corporation Act, 1964, the Centra
CGovernment is pleased to issue/reiterate the foll ow ng
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policy instructions to the Food Corporation of India:-

i There shall not be any creation/upgradation of posts of
any | evel except where conpletely unavoi dable, New

Di vi sions/offices or reorganization etc., shall not be not

up/ done unl ess absolutely essential: Even in such cases,

mat chi ng savi ng shoul d be provided by surrender of

posts in the sane group or of posts in the inmmediate |ines

of promotion. In such cases, specific prior approval of
the Board of Directors and of the Governnent shall be
t aken.

ii. The existing vacancies shall not be filled up by fresh
recruitnment. |f, however, for specific operational reasons
filling up of any vacant post is considered absolutely
essential, prior approval of the Board and the

CGovernment shall be obt ai ned.

. FCl shall not arrive at any understanding with Staff
Associationin regard to restructuring of cadres, revision
of pay scales, including introducti on of new pronotion
policy and grant for new all owances, etc, unless approva
for the sane has been obtained fromthe Board of

Directors and the Government.

i V. FCI will not restructure cadre/revise pay scal es, grant
new revi se exi sting allowances or change other service
conditions of its officers and staff w thout obtaining prior
approval of the Board of Directors and the Centra

Gover nment .

V. FCl shall obtain prior approval of the Centra
CGovernment in fresh construction proposal s/fresh
schenes whi ch nay have conponents of non-recurring
financial expenditure of nore than Rs.  One Crore or
recurring annual expenditure of nore than Rs. Twenty
five I akh.

Note Paras (i), (ii) and (iii) above are in continuation of
M nistry instructions contained in D.O  Letter No. 18-
11/90 FCl dated 5.9.90
Sd/ -
(Surendra Kunar)
Joint Secretary (FP & D)
Shri  Prabhat Kunar
Chai r man,
Food Corporation of India,
16- 20, Bar akhamba Lane,
New Del hi \026 110001."

VWiile the recruitment process for direct recruitnment to the post of
Deputy Managers was still being carried on, a nunber of conplaints
were received by the Government of India with regard to the manner

in which direct recruitnent of departnental candi dates was bei ng

done by excessive relaxation of the maxi mum age. Several reports by
the Executive Director (Vigilance) were made in this regard. Severa
conplaints were also received with regard to irregularities/anomalies
conmitted during recruitment exercise. It was found that, though the
maxi mum age prescribed under the Recruitment Rules was 35-40,
departnmental candi dates of age 52-53 years were proposed to be
appointed for the posts. Considering all these factors, the Governnent
of India issued a second directive dated Novenber 6, 1995 inposing a
conpl ete ban on the recruitment process, and declared the recruitnent
process to be treated as null and void for flagrant violation of the
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recruitnment regulations for the said post. The said directive dated 6th
Novenber, 1995 reads as under:

"Joint Secretary

CGovernment of India

M nistry of Food Krishi Bhawan,
New Del hi -110001

D. O No. 10-4/95-FC Novenber 6, 1995

Dear Shri Asthana,

The issue relating to direct recruitnment to the post
of Deputy Manager (CGenl.), Joint Mnager (Accounts),
Joi nt Manager (Genl.), Deputy Manager (PF & OP),
Deputy Manager (CC) Deputy Manager (Accounts) and
Deputy Manager (Legal) in the Food Corporation of
India on the basis of advertisenment in Novenber, 1993
was engagi ng the attention of the Mnistry for quite sone
time. In this connection, letters received from Executive
Director (Vigilance) bearing nunbers Vig. 21(54)/95
dated 27th March, 1995, 5th May, 1995, 28th June, 1995
and from Manager (PE) No. 12-1/95-PP dated 12th June,
1995 and No. 1-6/95-RP.1 dated 25th July, 1995 are
relevant. The intervention in the recruitnent process was
as a sequel to a nunber of conplaints fromvarious
gquarters, including from staff Body of the Corporation
relating to irregularities/anonmalies conmtted during the
recrui tment exercise.

2. Having regard to the views/facts furnished by the
Cor poration, established violation of Recruitment Rules
and in the interest of fairness and equity and Gover nment
has deci ded that the whole direct (recruitment process in
respect of the aforesaid categories/nunber of posts be
treated as null and voi d because of flagrant violations of
the Recruitnent Regul ations of the concerned posts, For
exanpl e, departnental candi dates of age 52-53 years

were proposed to be appoi nted when the naxinmum age
prescri bed under Recruitment Rules is 35/40 years. It
woul d be desirable to follow the Recruitnment Regul ations
nore obj ectively.

3. The FCI may separately approach the Mnistry for

cl earance for making direct recruitnent to specified
nunber/category of posts as required under the

Directives dated 21st August 1995, with full justification

Wth regards,
Yours Sincerely,

Sd/ -
(Surendra Kunar)
Shri Prabhat Kunmar
Chai r man,
Food Corporation of India,
16- 20, Barakhanba Lane,
New Del hi -110001. "

Though, as a consequence of the said directive, the FCl did not further
process for the selection for the posts of Deputy Managers, which had not
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yet been approved by the Executive Conmittee of the Board of FCl, the
process was carried further in the case of selection to the posts of Joint
Managers, these had al ready been approved, and the nunber of such posts

was about seven. The freeze put on the appoi ntnment of departnental

candi dates resulted in a spate of litigation. The officers/enpl oyees in Andhra
Pradesh regi on noved the Hi gh Court of Judicature, Andhra Pradesh by wit
petition No. 18960 of 1994 chal l enging the action by the Centra

Covernment as beyond the purview of Section 6 of the Act. The | earned

Si ngl e Judge of the Andhra Pradesh Hi gh Court dismissed the wit petition

by taking the view that the directives were very nuch within the anmbit and
scope of Section 6 of the Act. A Letters Patent appeal thereagainst was al so
summarily dismssed. A simlar view was also taken by the | earned Single
Judge of the Jammu & Kashmir High Court, though we are inforned that a

wit appeal filed there is pending disposal

The present respondent-enpl oyee filed wit petition No. 414 of 1999
bef ore the Gauhati Hi gh Court inpugning the directives issued by the
Central Governnent. The only question which appears to have been pressed
for decision before the | earned Single Judge was:

"Whet her the Governnent of 1ndi a has any |awfu

authority to interfere with the internal adm nistration of
FCl, particularly relating to the matter regarding interna
management viz appoi'ntnment and service of its staff ?"

After considering the argunents addressed to him the |learned Single
Judge cane to the conclusion that the power of the Central Governnent
under sub-sections (1) and (2) of Section 6 of the Act was confined to policy
deci si ons concerni ng the business of the Corporation. The |earned Single
Judge cane to the finding:

"On careful perusal of the afore quoted sub-section (1)

and (2) of Section 6 of FC ACT, 1964 it appears that so

far policy decision is concerned regardi ngthe business of

the Corporation which obviously includes procurenent

storage, distribution, sale of the food grains/food stuff,

the Central Government has undoubtedly power to give

policy directions but so far internal managenent of /its

staff is concerned which includes appointnent,

promotion, transfer of the staff and enpl oyees of the

Corporation the Central Governnent has nothing to say."

Three wit appeals, two by the Union of Indiaand one by an
enpl oyee- Bhanu Lodh, were carried against the judgnent of the |earned
Si ngl e Judge. The Division Bench of the High Court agreed with the
| earned Single Judge with regard to the nature of the power of 'the Centra
CGovernment under Section 6(2) of the Act. The Division Bench also was of
the view that service matters of the enpl oyees of the Corporation did not fal
within the anbit and scope of the expression, "business principles having
regard to the interest of the producers and consuners" occurring in Section
6(2) of the Act. Hence, according to the Division Bench, "the Centra
CGovernment had no power to issue the inpugned directives". On facts, the
Di vi sion Bench was satisfied that 39 departnental candidates, who were
above the maxi mumage limt of 40 years, were included in the select list for
the post of Deputy Manager (Genl. Adm.) contrary to the Recruitnent
Regul ati ons. The Division Bench directed the FCl to exclude the 39
speci fied candi dates from consi deration, and consi der the other enpl oyees
who qualified for appointnent to the 34 posts of Deputy Manager (Genl.
Adm.) fromthe select list and in accordance with | aw

Bei ng aggrieved, the Food Corporation of India is in appeal before us
in civil appeals arising out of Special Leave Petition Nos. 9016-9018 of
2004.

Speci al Leave Petition No. 11475 of 2004 appears to have been filed
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by Bhanu Lodh only to canvass sone of the points taken in the wit appeal,

on the ground that they were not considered in the judgnent. The petitioner

in this case, was a person whose nane appears at SI. No. 53 of the select list
and was hopeful of being appointed to one of the 34 vacanci es, consequent

upon the exclusion of 39 candidates fromthe select list.

Cont enti ons:

W may first dispose of the contention raised by M. Sanjay Parikh
| earned counsel for the petitioner in Special Leave Petition (Cvil) No.
11475 of 2004. Having perused the judgment of the | earned Single Judge in
the wit petition, we find that the only question which was argued before the
| earned Single Judge was the one which we have extracted hereinbefore. No
ot her point seens to have been addressed to the court. A perusal of the
judgrment in the wit appeal also supports this view. In the face of this
record, it is not possible to accept the contention of the |earned counsel for
the petitioner that any other argunents were addressed. W nust accept as
correct the facts as obtaining fromthe judgnment of the H gh Court, which
cannot be controverted by the avernents made in present special |eave
petition, nor by the statenent nade across the Bar. W are, therefore, not in
a position to accept that any contention other than the contention placed
before the Hi gh Court was urged before the Hi gh Court. (See the
observations of this Court in Para 4 in the judgnent of State of
Maharashtra v. Randas Shrinivas Nayak and Anr. . The only
contention which appears to have been urged and exam ned by the High
Court pertained to the power of the Central Government to issue direction
under sub section (2) of Section 6 of the Act, which have the effect of
putting an enbargo on the direct recruitnment of enpl oyees.

In our view, the words of sub section (2) of Section 6 of the Act are
very material and direct that the Board of Directors in discharging its
functions "shall act on business principles" having regard to the "interests of
the producer and consumer" and shall be guided by "such instructions on
guestions of policy" as may be given to it by the Central CGovernnent. First,
the expression "business principles®™ is one of wi dest inport. W see no
reason as to why the policy of recruitment of officers/staff, which would
obvi ously have serious financial inpact on the Corporation, is not subsuned
under this expression. Secondly, the Board of managenent is required to
have regard to the interest of the "producers-and the consunmers’, and not
nerely of the officers and enpl oyees of the FCI. Finally, the Board is
required to discharge all its functions and be guided by the instructions on
guestions of policy, which may be given to it by the Central Governnent.
Questions of policy could be, not only with regard to the organi zation of the
FCl, its managenent and function, but also with regardto its enploynent
policy, recruitnent and many ot her details which would, in the /1ong run
affect the interests of the consuners/producers for whom alone the FCl is
establ i shed under the Act. Testing it on this anvil, we find no difficulty in
hol ding that the directive dated 21st August, 1995 followed by the directive
dated 6th Novenber, 1995 are well within the anbit of sub section (2) of
Section 6 of the Act. The directive dated 21st August, 1995 indicates that the
policy was not to have any creation/ upgradati on of posts of any | evel except
where conpl etely unavoi dable. The policy was that "the existing vacancies
shall not be filled up by fresh recruitment”, and that there shall be no further
revision in the conditions of service without the prior approval of the Centra
CGovernment. The policy directive issued on 6th Novenber, 1995 was a
sequel and highlighted sonething being done contrary to the Regul ations.
Whi | e the maxi mum age prescribed under the Recruitment Rules is 35/40
years for the concerned posts, departnental candidates in the age of 52-53
years were proposed to be appointed. Even assuming that there is a power of
rel axati on under the Regul ations, we think that the power of relaxation
cannot be exercised in such a manner that it conpletely distorts the
Regul ati ons. The power of relaxation is intended to be used in margina
cases where exceptionally qualified candi dates are avail able. W do not
think that they are intended as an 'open Sesane’ for all and sundry. The
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whol esal e go by given to the Regul ations, and the manner in which the
recruitnent process was being done, was very nuch revi ewabl e as a policy
directive, in exercise of the power of the Central Governnent under Section
6(2) of the Act. That is the reason why by Paragraph 3 of the comrunication
dated 6th November 1995, the Central CGovernment said "the FCl nay
separately approach the Mnistry for clearance for making direct recruitnent
to specified nunmber/category of posts as required under the Directives dated
21st August, 1995, with full justification."

In our view, there is no nanner of doubt that the two directives in
guestion were clearly within the power of the Central Government under
Section 6(2) of the Act. In Shankarsan Dash v. Union of India a
Constitution Bench of this Court |aid down that there is no absolute right in
favour of a candi date whose name is included in the selection list to be
appoi nted. Said, the Constitution Bench, (vide para 7):

"I't is not correct to say that if a nunber of vacancies are

notified for appoi nt ment and adequate numnber of

candi dates are found fit, the successful candi dates

acqui re an indefeasible right to be appointed which

cannot be legitimately denied. Odinarily the notification

nerely anounts to an invitation to qualified candidates to

apply for-recruitnent and on their selection they do not

acquire any right to the post. Unless the rel evant

recruitment rules so indicate, the State is under no |ega

duty to fill up all ‘or any of the vacancies. However, it
does not nean that 'the State has the licence of acting in
an arbitrary manner. The decision not to fill up the

vacanci es has to be taken bona fide for appropriate
reasons. And if the vacancies or any of themare filled up
the State is bound to respect the conparative merit of the
candi dates, as reflected at the recruitment test, and no
di scrimnation can be permtted. This correct position has
been consistently followed by this Court, and we do not
find any di scordant note in the decisions in State of
Haryana v. Subhash Chander Marwaha , Neelina

Shangla v. State of Haryana , or Jatendra Kumar v.
State of Punjab ."

Merely because vacancies are notified, the State is not obliged to fil

up all the vacancies unless there is sone provision to the contrary in the
applicable rules. However, there is no doubt that the decision not to fill up
the vacancies, has to be taken bona fide and nust pass the test of

reasonabl eness so as not to fail on the touchstone of Article 14 of the
Constitution. Again, if the vacancies are proposed to be filled, then the State
is obliged to fill themin accordance with nmerit fromthe |list of the sel ected
candi dates. Whether to fill up or not to fill up-a post, is a policy decision
and unless it is infected with the vice of arbitrariness, there is no scope for
interference in judicial review (See in this Connection: CGovernment of

Oissa v. Haraprasad Das and O's. and State of Orissa and Ors. .

Bhi kari Charan Khuntia and O's. ).

The | earned counsel for the respondents, however, strenuously urged

that even assuming the directives issued by the Central CGovernment were

well within the paranmeters of Section 6(2) of the Act, there was arbitrariness
wit large in the action of the Central Governnent and, therefore, there was
justification for judicial interference. It is pointed out that the posts of Joint
Manager (Accounts), and Joint Manager (Gen. Adm.) were filled, despite

the two directives. This anounts to discrinmnation in the recruitment

process, according to the | earned counsel for the respondents, and, therefore,
falls within the exception indicated by the Constitution Bench. Learned
counsel for the respondents also placed reliance on Rakesh Ranjan Vernma

and Os. v. State of Bihar and Ors. and Real Food Products Ltd. and

Os. v. AP State Electricity Board and Os. , to contend that, in simlar
ci rcunst ances, under the provisions of the Electricity (Supply) Act, 1948,
containing sinilar provisions, this Court had interdicted interference by the
State Governnent.
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We nmay di spose of the contention based on discrinmnation first. In the

first place, this question does not appear to have been canvassed before the
H gh Court, irrespective of whether it was raised in the pleadings or not.
Secondly, the contention is wholly msplaced. The discrimnation, if any,
can only arise as between the persons who are simlarly, if not identically

situated. It is not possible for the candi date for Deputy Manager’s post to
claimthat he had been discrim nated because a Joi nt Manager had been

appoi nted, for there is nothing common between these two posts. It is
perfectly valid for the enployer to fill up one category of posts and decline

to do so the other for various business reasons. The argunent of
discrimnation is without basis or nerit.

Learned counsel for the respondents relied on Union of India and

Os. v. Rajesh P.U., Puthuval nikathu and Anr. . That was a judgnent

in which the selection process was held vitiated on account of w de spread
infirmties in thewitten exam nation. However, it was found that the
infirmties did not affect 31 candi dates who were decl ared successful for

appoi ntnent. I'n the peculiar facts and circunstances, this Court held that the
situation was not one of 'all or none’, and the selection of 31 candi dates
need not have been set aside. W do not see how this judgnent can be of any
hel p i n advanci ng the argunment of the |earned counsel

Rakesh Ranjan Verma (supra) was a case with respect to exercise of

the power under Section 78-A of the Electricity (Supply) Act, 1948, which
was reproduced in Para 9 of the report. W notice that sub section (1) of
Section 78-A nerely states, "in the discharge of its function, the Board shal
be guided by such directions on questions of policy as nay be given to it by
the State Governnent”". This is afar cry fromthe phraseol ogy used in sub
section (2) of Section 6 of the Act, which we have reproduced. On facts,
therefore, the situation is quite distinguishable and this authority does not
help in deternmining the ambit or scope of a directive under Section 6(2) of
the Act.

Real Food Products Ltd. (supra) also arose in connection with

Section 78-A of the Electricity (Supply) Act, 1948. In this context, it was
hel d that where the direction of the State Governnent was to fix a
concessional tariff for agricultural punp-sets at a/'flat rate per HP., it does
relate to a question of policy which the Board nmust foll ow. However, in
indicating the specific rate in a given case, the action of the State
CGovernment was held to be in excess of the power of giving a‘direction on
the question of policy, which the Board, if its conclusion be different, was
not obliged to be bound by. W do not think that any principle, as canvassed,
can be founded on the ratio of this judgment.

Learned counsel for the respondent contended that the directives

i ssued by the appellants and their action in putting a freeze on the process of
direct recruitment of candidates to the Deputy Manager’s post was in
contravention of the Food Corporation of India (Staff) Regul ations, 1971

The contention is that, although Regulation 7(2) requires all appointnents to
be made only if a person satisfies the qualifications and is within age /limt
prescribed, there is a power of relaxation vested in the Board, which may by
order relax any of the provisions of the Recruitment Rules contained in
Appendix I, if in their opinion it is necessary or expedient so to do. The

| earned counsel contend that the Board was therefore the only authority to
arrive at the opinion that it was necessary and expedient to relax the

maxi mum age limt, and in doing so the Board had absolute discretion and it

was not open to the Central CGovernment to interfere with such discretion by
the so called exercise of its powers under section 6(2) of the Act. For this
reason al so, counsel contends that the action of the appellants is liable to be
faulted

In our view, the contention is without nerit. |In the first place, section

45 of the Act nmkes it clear that the power of the Food Corporation of India
to franme regul ati ons under the Act is subject to the general restriction that
the regul ations are not inconsistent with the Act and the Rul es made
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thereunder. Section 6(2) is a provision of the Act itself which enpowers the
Central Governnent to issue directives and bind the Board of Directors of
Food Corporation to conply with such directives. Hence, it is not possible to
read any regul ati on franed under section 45 as inconsistent with or
overriding a directives or instruction validly given by the Centra

CGovernment to FCl under section 6(2) of the Act. Apart therefrom we are

not able to appreciate the argunent that the power of the Board of Directors
to relax the prescribed age limt can be exercised in such an unreasonable
manner as to distort the regulation itself. As we have noticed, the rel axation
could not have been done for the benefit of persons who were over-aged by
about 15 years. For both reasons, the contention fails.

Concl usi on:

In the result, we allow the appeals arising out of special |eave petition
Nos. 9016-9018 of 2004. The inpugned conmon judgment and Order dated
23rd February, 2004 of the Hi gh Court of Gauhati in Wit Appeal Nos. 78, 79
and 102 of 2002 is set aside and the corresponding wit petitions are
di sm ssed

Consequently, Special Leave Petition No. 11475 of 2004 and the
i mpl eadnent applications are di sm ssed.
In the circunstances of the case, there shall be no order as to costs.




