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Appel  ants were charged with and convicted for conmi ssion of
of fences under Sections 376(2)(g), 302 and 201 read with Section 34 of the
I ndi an Penal Code, 1860 for rape and nurder of one Barnali Deb @ Poppy
(the deceased), a 7-8 year old girl. She was travelling with her parents \026
Bi shnu Deb (father-P.W23), Anima Deb (nmother- P.W22) and younger
brother in a private transport service known as Net Wbrk Travels from
Dhar managar (Tripura). They were on their way to Dimapur in the State of
Nagal and. They reached Net Wirk Travel s’ Conpl ex at Paltan Bazar
Guwahati at around 10.30 p.m on 12.7.2002. There was no connecting bus
to Dimapur at that tine. They were advised to stay over for the night at
Guwahati. Appellant No.1 was a night chawki dar of the waiting roomof the
said Net Work Travels. He represented that they could stay there for the
ni ght and therefore shoul d not have any apprehension in regard to their
safety. Their luggage was carried by the appellant No.1 to the waiting room
The waiting roomhad two openings. It was covered by grills. Only the
front gate was open, which was kept under |ock and key, the key whereof
was with the appellant No. 1.

The famly of P.W23 went out for dinner and canme back to the said
waiting room He and both his children slept.:  Anima Deb (P.W22), nother
of the deceased, however, kept on sitting. Appellant No.1l insisted on her
repeatedly that she should go to sleep stating that as the waiting roomwould
be | ocked, there was nothing for her to worry about. As she had not been
sl eepi ng, the appellant No.1l, allegedly, scolded her to do so. At that tine, a
bus bearing No. AS-25-C- 1476 arrived at the said bus stop. Putul Bora -
Appel  ant No.2 was the 'handi man’ of the said bus. While the Manager
Driver and the Conductor slept in the said bus, he did not. He was seen
talking with the appellant No. 1.

Ani ma Deb-P. W22 slept for a while. As her son had cried out, she
woke up at about 3 p.m She did not find Barnali. A hue and cry was raised
by her. Being attracted by her alarm Bi shnu Deb-P. W23 al so woke up.

They requested the appellant No.1l to open the gates of the waiting room He
showed his reluctance at the first instance. He was thereafter told about the
m ssing of the girl. On being so inforned, he opined that she night be
sonewhere else within the room A search was carried out in the three

buses, which were at the bus stop belonging to the travel agency. Near-

about places as also the railway station were searched. The bathroom
situated in the said prem ses was al so searched.

Shri Kapi| Kumar Paul -P. W2, the Cashier of the Net Wrk Travels
was i nforned about the missing of Barnali Deb. As the girl could not be
found despite vigorous search, Bishnu Deb, the father of the girl was advised
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to informthe police. A missing entry was | odged before the Oficer-in-
Charge of Paltan Bazar Police Station. At about 8.30 a.m on 14.7.2002, a
conpl ai nt was nmade that the flush in the toilet was not working. P.W?7-

Amar Deep Basfore (sweeper) was asked by P. W2-Shri Kapil Kumar Pau

to find out the reason therefor. He later on opened the septic tank and saw
the head of a small child. He inmediately reported the matter to P. W1-Shri
Bi dhu Ki nkar Goswami as well as P.W2-Shri Kapil Kumar Paul

A First Information Report was | odged thereafter by Shri Bi dhu
Ki nkar CGoswami, the Manager of Net Wwrk Travels. In the said First
Informati on Report, apart fromthe appellant No.1l, suspicion was raised
about the invol venent of driver-Krishna Hazarika (P.W26), conductor-
Rama Hazari ka (P. W25) and the handi man-Putul Bora (Appellant No.2
herein) of the bus bearing No.AS-25-C-1476. The said bus had already |eft
for its destination at about 6.30 in the norning. Even prior thereto, P.W2
was persuaded that the said bus be pernmitted to | eave early for Jorhat, which
was decl i ned.

Pursuant tothe said First Informati on Report, a case under Sections
376(2)(g) and 302 read with Section 34 of the Indian Penal Code, 1860 was
regi stered. A Magistrate was called. An inquest of the dead body was
made. The said bus was intercepted and the driver-P. W26, conductor-

P. W25 and Appel |l ant No.2-Putul Bora were arrested. They were brought to
the police station.

During the /course of investigation, the appellant No.1l nade a
conf essional statenment before the Magi strate under Section 164 of the Code
of Crimnal Procedure, 1973 ('the Code’ for short). He gave a vivid
description as to how the of fence was committed by himand the appellant
No. 2.

On conpl etion of investigation, a charge-sheet was fil ed agai nst the
appel l ants. They were convicted by the | earned Sessi ons Judge, Kanrup and
sentenced to death. An appeal preferred by them by reason of the inpugned
j udgrment, has been di smissed by the H gh Court.

The appel l ants are, thus before us.

At our request, Ms. Vibha Datta Makhija, |earned counsel assisted us
as Amicus Curiae in the matter.

Evidently, there was no eye-witness to the occurrence in this case.
Nobody had seen the appellants lifting the girl, commtting rape and
nmurdering her. The entire prosecution case is based on circunstantia
evi dences. The circunstances, which found favour with the |earned
Sessi ons Judge as al so the High Court, are :-

As agai nst Appellant No.1 :

i) The confession of the appellant No.l recorded by Sm
Ni rupama Raj kumari, Judicial Magistrate, 1st Cass at Guwahati (P.WS8).

ii) Appel l ant No.1 was the night chawki dar of the Net Wbrk
Travel Agency and the parents of the deceased girl along with their children
were persuaded to stay at the waiting roomin the night.

i) P.Ws. 22 and 23 (mother and father of the deceased) were
prevail ed upon by the appellant No.1 to spend the night in the waiting room
He had al so carried their luggage assuring themfull security and safety.

iv) The key of the waiting roomwas with him Appellant No.1
al one, thus, had the access to the waiting room He only had access to the
entire prem ses.

V) P. W 22- Ani ma Deb saw both the appellants held discussion in
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suspi ci ous ci rcunst ances.

Vi) Despite the information that Barnali was m ssing, the appellant
No.1 showed his reluctance to open the door. On the contrary, P.W.22 and
23 were told that she m ght be sonewhere else in the room

Vii) The evi dences brought on records go to show that the appell ant
No. 1 had a nefarious plan.

viii) A bl ack col oured half pant belonging to the appellant No.1 was
seized by the police (Exhibit 3).

i X) No expl anati on was of fered by himas to how the said half pant
could be found there. It was admtted it belonged to him

As agai nst Appellant No.2 :
i) He was the handiman of the bus bearing No.AS-25-C 1476

i) The evi dences of P.Ws. 22, 23 and 26 clearly point out that he
hel d sone di'scussions with the appellant No. 1.

iii) Al t hough, he had nmade preparations to sleep in the bus, in
whi ch he was travelling, but, in fact, slept in different bus bearing No.AS-1-
G 5990. No satisfactory explanation was offered by himto a question put in
that behalf by P.W4-Shri Janms Brown, conductor of said bus.

iv) P.W3-Shri Kanal CGoswami, Manager of the Travel Agency, at
about 2/2.30 p.m had suddenly felt sone touch on his leg. He found the
appel  ant No. 2 clinbing the upper bunker of the vehicle. He was wearing a
| ong pant, although during hisjourney he was wearing only a jangia.

V) Wiile the missing girl was searched, the appellant No.2 was
found to have sustained some injuries on his face, although, no such
injury/stain was noticed by P.W3 while they were comng from Nagaon to
Guwahati, which showed that the girl offered resistance before being raped.

Vi) A brown col oured jangi a bel onging to himwas recovered,
whi ch was havi ng sone white stains.

Vii) He made constant pressure on P.W2-Shri Kapil' Kunmar Paul to
allow himto | eave Paltan Bazar bus stand with his vehicle:

Ms. Vibha Datta Makhija, |earned Amicus Curiae, in support of the
appel  ants woul d subm t

a) There are many missing links in the chain which have not been
appreci ated by the courts below in their proper perspective.

b) Sei zure of the under garnents of the appellants is not free from
doubt as the seizure witnesses clearly stated that they had visited police
station at different points of time and thus, they could not be witnesses to
sei zure;

c) The under garnents, which were purported to have seized, had
not been sent for chenmi cal exam nation and thus, inference drawn by the
courts bel ow that white stains were senen stains, had not been established.

d) Al t hough, urine and bl ood sanpl es of the appellants were
taken, the sane having not been sent for chem cal analysis, an adverse
inference in this behalf should be drawn agai nst the prosecution

e) In the vagi nal swap obtained by the doctor, no sermen was
found. The Forensic Science Laboratory Report was not brought on record
and thus, deliberate w thholding of material rmust be held to have weakened
the prosecution case.
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f) Al t hough, the appellant No.1l had the key of the |ock, the
possibility of some co-passengers comritting the said offence cannot be
rul ed out.

0) The testinony of nother of the deceased is not reliable as she
had omtted to nake statenments as regards the purport conduct of the
appel | ants before the police.

h) No reliance can be placed on the confession of the appellant
No.1l as he had remained in police custody for a long tine.

i) Evi dence of Snt. Nirupanma Raj kumari, the Judicial Magistrate
(P.W8) does not show that all statutory requirenents in recording the said
conf ession had been carried out.

M. Ng. Junior Luwang, |earned counsel appearing on behalf of the
respondent, on the other hand, would submt

(i) Conf ession of the appellant No.1 itself was sufficient to uphold
the judgnent of convictionand sentence of both the appellants;

(ii) The depositions of the prosecution w tnesses clearly suggest
that offence had been conmitted between 1. p.m to 3 p.m;

(iii) The conduct of Appellant No.1 clearly goes to show that he had
conmitted the offence;

(iv) Appel lant No. 2" s-adnmitted presence at the spot, his absence
fromthe bus for sonme tine, coupled with theinjuries on his face, clearly
poi nt out that he had also taken part in comri ssion of the said offence.

We may, at the outset, place on record that this is one of the rare cases
where the witnesses exam ned on behal f of the prosecution, inter alia, were
the enpl oyees of the conpany where the appellants had al so been wor ki ng.

The presence of the appellants at the place of occurrence on the said
night is not in dispute.

Appel l ant No.1 was the chawki dar of the waiting roomof Net Wbrk
Travel s and he was the only person who had the key, and without his
know edge nobody coul d have entered into the waiting room

The waiting roomwas ot herw se secure, having grills and collapsible
gates. The second col |l apsi ble gate was al so cl osed.

The bathroomas also the latrine were situated within the said
prem ses.

The fam |y canme back to the waiting roomafter 10.30 p.m | The girl
was found mssing at about 3 O clock. A search of ‘the deceased was
comenced. She was not found not only within the prem ses of the waiting
room but al so other nearby pl aces.

The buses belonging to other travel agencies were also searched. A
search was carried out even at the railway station

The bus bearing No. AS-25-C- 1476, in which the appellant No.2 was
wor ki ng as a handi man, left at about 6.30 a.m for Jorhat.

The dead body was detected at about 9 a.m
The Manager of the Net Work Travels hinself |odged the First

I nformati on Report suspecting the appellant No.1 as also the driver,
conduct or and the handi man of the bus bearing No. AS-25-C- 1476, as having
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committed the offence.

The said bus was intercepted at about 10 a.m and they were brought
to the police station.

P. W22-the mother of the victimsaw the appellants herein talking to
each other. According to her she was goaded to go to sleep; she was even
t hr eat ened.

Appel l ant No.2 did not have any injury on his face earlier. Shr
Kamal CGoswami, the Manager of the Net W rk Travels, who had travelled
with the appellant No.2 in the same bus, in no uncertain ternms stated that
while he went to sleep, at about 2/2.30 p.m he suddenly felt a touch on his
| eg and found the appellant No.2 noving to the upper bunker of the said
vehicle. He had been wearing a | ong pant, although he had been wearing
only a jangia while traveling from Nagaon to Guwahati. He had heard that
the couple and the children were staying in the waiting room having m ssed
their bus to D mapur as also in regard to the searches carried out for tracing
the mssing girl.

He al so deposed to the effect that although the appellant No.2 had
some injuries on his face, he had not offered any explanation therefor. He is
also a witness to the seizure of the under pants. Apparently, there is no
reason to disbelieve his statenment, particularly when both the appellants in
their exam nation under Section 313 of the Code have accepted their
presence. Appellant No.2 at no point of time, even during his exam nation
under Section 313 of the Code, could offer any suitable explanation in
regard to the stains/injuries on his face.

Shri Krishna Hazarika, the driver of the bus, exam ned hinself as
P.W26. He proved that the appellant No.2 was seen to be gossiping with
the appellant No.1 inside the conplex of Net Wrk Travels. He proved the
fact that a search was carried out inregard to the mssing of Barnali. He also
spoke about the seizure of the under pants containing sone stains. This
wi tness categorically stated that when they had gone to sl eep, the appellant
No. 2 was not seen. On the aforenentioned aspects he was not even cross-
exam ned.

P.W4-Shri Jams Brown was the conductor of bus bearing No.AS-1-
G 5990. Apart fromcorroborating the prosecution case in regard to the
conmotion emanating fromthe mssing of the deceased, he had stated that
after the mssing girl was searched, the appellant No.2 canme into his bus.
On being questioned, he had reported that he cane from bus bearing No. AS-
25-C- 1476 for sl eeping.

We have noticed hereinbefore that the parents of the deceased girl
(P.W.22 and 23) stated in details as to under what circunstances they had
to stay in the waiting room The Cashier of the Net Wirk Travel s \026 Shri
Kapi| Kumar Paul, who examined hinself as P.W2, apart fromhis
statenments which have been noticed herei nbefore, categorically stated that
the appellant No.2, together with the driver and conductor of the bus bearing
No. AS- 25- C- 1476 persuaded pressed himto allow the bus to | eave for
Jorhat earlier than the scheduled time, and he refused to accede to their
request. It is only because of their conduct he suspected their invol venent
inthe crine. This witness also categorically stated that | ockand key of the
wai ti ng room woul d al ways be with the chawki dar

We may now consi der the nmanner in which the confessional statenent
made by the appellant No.1 was recorded. He was admittedly brought to the
Court of Snt. Nirupama Raj kumari, the Judicial Magistrate, 1st C ass at
Guwahati (P.W8), for getting his statement recorded on 24.7.2002. The
vol untariness and truthful ness of the confession is not in dispute. Appellant
No. 1 was produced before P.W8 in her official Chanber at about 4.45 p.m
He was warned that the confession nade by himm ght be used in evidence
agai nst him She recorded the confessional statenment of the appellant No.1
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being satisfied as regards the voluntariness thereof. The said confessiona
statenent reads as follows :

"l am the night watchman of the Paltan Bazar
counter of Network travels. On 13/7/02 | was on duty at
the counter. Around 10.30 that night a bus arrived from
Dhar managar. Sonme passengers : fromthat bus cane
and requested ne to allow themto stay at the counter for
the night. The group conprised a man, two wonen \026 a
girl of about 8 or 9 and a child of about 3 or 4. | allowed
themto sleep at the counter. Around 1.30 amone 'NR
Super’ bus (No.1476) arrived fromJorhat and its staff
slept in the bus itself. ‘Around 2 a.m Putul Bora,
handynman of the N.R Super hbus got down fromthe bus
and came to ne. Then | proposed to Putul Bora rape of
the said 8 or 9 year old girl sleeping at the counter.
According to ny plan | and Putul Bora lifted the said 8 or
9 year girl in her sleep and in the bathroomat the
counter, we raped her, first nme and then Putul Bora. As
the girl was asl eep, she did not shout. After having raped
her, we found the girl still. Then |' and Putul Bora
opened the lid of the septic tank of the lavatory at the
counter, put the girl inside the septic tank and cl osed the
lid. Then | left for my duty and Putul Bora went back to
the bus and slept there.™

A bare perusal of the aforenmentioned statenent clearly shows that a
detail ed statenment had been nade by himin regard to conmm ssion of the
of f ence.

A confessional statenent, as is well known, is adm ssible in evidence.
It is arelevant fact. The Court may rely thereupon if it is voluntarily given.
It may al so formthe basis of the conviction, wherefor the Court may only
have to satisfy itself in regard to voluntariness and truthful ness thereof and
in given cases, sone corroboration thereof. A confession which is not
retracted even at a later stage of the trial and even accepted by the accused in
hi s exam nation under Section 313 of the Code, in our considered opinion
can be fully relied upon.

In this case, not only the confession-had not been retracted, the
appel lant No.1 in his examination under Section 313 of the Code accepted
the sanme, as would be evident fromthe following questions and answers :

"QNo.41 : It is also in her evidence that on your
production, the Magi strate asked you whet her you were
willing to give a confessional statenent of guilt. \Wat is
your say?

Ans The Magi strate asked me whether | was willing to
nmake confessional statenent. | wanted to give ny

confessional statement as | commtted the offence.

QNo.42 : It is also in her evidence that she made you
understand that you are not bound to nmake confessiona
statenment, the confession so to be nade woul d go agai nst
you, that she was not a police man but a magi strate

What is your say?

Ans : The Magistrate did explain me the above fact to
me and consulted the sane carefully about the result of
such conf essi on.

QNo.43 : It is also in her evidence that you were put in
the charge in the office peon in her chanber (office) at
1.30 PMyou were produced and then again at 4.45 PM

for recordi ng your statenent.

Ans : Yes, | was produced before her
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QNo.44 : It is also in her evidence that at your
producti on again she again explained to you the inport of
confession and you expressed your wllingness to give
conf essional statement. \Wat is your say?

Ans : Yes |, expressed my willingness to give
confessional statement. | understand her all questions

(sic) put to ne.

QNo.45 : It is also in her evidence that inspite of
repeat ed caution you were sanguine to give a

conf essi onal statenment about your guilt. Wat is your
say?

Ans : | was sanguine to given confessional statenent
because | was repenting to my msdeed that | did.

QNo.46 : It is also in her evidence that you voluntarily
gave confessional statenent, what is your say?

Ans. : Yes, 1 voluntarily gave my confessiona

statenment' because | conmitted the offence. | amguilty

of the offence:

QNo.47 : It is also in her evidence that she recorded
your confessional statement and the statenment was
readover to you and put your signatures having found the
same as correct. Mhat is your say?

Ans : Yes, ny confessional statenent was recorded by
the Magistrate. The confessional statement so recorded
was not read over to ne. | put my signature in the

conf essi onal statenent.

QNo.48 : It is also in her evidence that Ext.10is the
confessional statenment recorded by her wherein Ext.10(7)
to 10(8) and 10(9) are ny signhatures and Ext.10(1) to
10(6) are her signatures. Wat i's your say?

Ans @ Yes. Ext.10(7) to 10(9) are ny signatures."

We are not oblivious of the general proposition of |law that confession
woul d not ordinarily be considered the basis for a conviction. W nust,
however, at this stage, notice that this is one of those rare cases where an
appel I ant had stuck to his own confessional statenents. ~He did not make
any attenpt to retract. He even did not state that it was not truthful or
i nvol untary.

It is well settled that statenents under Section 313 of the Code of
Criminal Procedure, cannot formthe sole basis of conviction; but the effect
thereof may be considered in the |light of other evidences brought on record.
{See Mbhan Si ngh vs. Prem Singh [(2002) 10 SCC 236], State of U P. vs.
Lakhm [(1998) 4 SCC 336], and Rattan Singh vs. State of HP. [(1997) 4
SCC 161].}

In Aloke Nath Dutta & Ors. vs. State of West Bengal [2006 (13)
SCALE 467], this Court noticed the lawin regard to the effect of a
confessional statement of the accused in the following terns :

"Sections 24 to 30 deal with confession. Section
24 speaks of the effect of a confession made by an
accused through inducenent, threat or prom se
proceeding froma ’'person in authority’ . \Wereas section
25 and section 26 deal with situations where such ' person
in authority’ is police. It is an institutionalized
presunption agai nst confession extracted by police or in
police custody. In that frame of reference, Section 24 is
the genus and sections 25 and 26 are its species. In other
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words, section 25 and section 26 are sinple corollaries
flowi ng out of the axiomatic and generalized proposition
(confessi on caused by inducenent where inducenent
proceeds froma person in authority, is bad in |aw)
contained in section 24. They are directed towards
assessing the value of a confession nade to a police

of ficer or in police custody.

The policy underlying behind Sections 25 and 26
is to make it a substantive rule of |aw that confessions
whenever and wherever made to the police, or while in
the custody of the police unless made in the i mediate
presence of a magistrate, shall be presumed to have been
obt ai ned under the circunstances nmentioned in Section
24 and, therefore, inadm ssible, except so far as is
provi ded by Section 27 of the Act.

Section 164, however, makes the confession before
a Magistrate adnmissible in evidence. The manner in
whi ch such confessionis to be recorded by the
Magi strate is provided under Section 164 of the Code of
Crimnal 'Procedure. The said provision, inter alia, seeks
to protect an -accused fromnmaki ng a confession, which
may include a confession before a Magistrate, still as
may be under influence, threat or prom se froma person
in authority. It takes into its enbrace the right of an
accused flowing fromArticle 20(3) of the Constitution of
India as also Article 21 thereof. Al t hough, Section 164
provi des for safeguards, the sane cannot be said to be
exhaustive in nature. The Mgistrate putting the
guestions to an accused brought before himfrompolice
cust ody, should some tine, in-our opinion, be nore
intrusive than what is required in law. [See Babubha
Udesi nh Parmar v. State of CGujarat \026 2006 (12) SCALE
385].

In a case, where confession is nmade in the presence
of a Magistrate conform ng the requirenents of Section
164, if it is retracted at a later stage, the court in our
opi ni on, shoul d probe deeper into'the natter. Despite
procedural safeguards contained in the said provision, in
our opinion, the | earned Mgistrate should satisfy hinmself
that whether the confession was of voluntary nature.” It
has to be appreciated that there can be tines where
despite such procedural safeguards, confessions are made
for unknown reasons and in fact nade out of fear of
pol i ce.

Judi ci al confession nust be recorded in strict
conpli ance of the provisions of Section 164 of the Code
of Crimnal Procedure. While doing so, the court shal
not go by the black letter of |law as contained in the
af orementi oned provision; but nust make further probe
so as to satisfy itself that the confession is truly voluntary
and had not been by reason of any inducenent, threat or
torture.”

It was further opined

"In a case of retracted confession, the courts while
arriving at a finding of guilt would not ordinarily rely
sol ely thereupon and woul d | ook forward for
corroboration of material particulars. Such corroboration
must not be referable in nature. Such corroboration nust
be i ndependent and conclusive in nature."

In State (N.C.T. of Delhi) vs. Navjot Sandhu @ Afsan Guru
[(2005) 11 SS 600], this Court stated
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"As to what should be the | egal approach of the
court called upon to convict a person primarily in the
i ght of the confession or a retracted confession has been
succinctly sumarised in Bharat v. State of U P.

Hi dayatullah, C.J., speaking for a three-Judge Bench
observed thus: (SCC p. 953, para 7)

"Conf essions can be acted upon if the court is
satisfied that they are voluntary and that they are
true. The voluntary nature of the confession depends
upon whet her there was any threat, inducenent or
promise and its truth is judged in the context of the
entire prosecution case. The confession nust fit into
the proved facts and not run counter to them Wen

the voluntary character of the confession and its
truth are accepted, it is safe to rely on it. Indeed a
confession, if it is voluntary and true and not made
under any inducenent or threat or promse, is the

nost patent piece of evidence agai nst the maker
Retract ed confessi on, however, stands on a slightly

di fferent footing. As the Privy Council once stated,
inlIndiait isthe rule tofind a confession and to find
it retracted later. A court nay take into account the
retracted confession, but it nmust |ook for the reasons
for the nmaking of the confession as well as for its
retraction, and nmust weigh the two to determ ne

whet her the retraction affects the voluntary nature of
the confession or not. If the court is satisfied that it
was retracted because of an afterthought or advice,
the retraction may not weigh with the court if the
general facts proved in the caseand the tenor of the
confession as made and the circunstances of its

nmaki ng and withdrawal warrant its user. Al the

same, the courts do not act upon the retracted
confession w thout finding assurance from sone

ot her sources as to the guilt of the accused.
Therefore, it can be stated that a true confession
nmade voluntarily may be acted upon with slight
evidence to corroborate it, but a retracted confession
requires the general assurance that the retraction was
an afterthought and that the earlier statenent was
true\ 005"

We nmay al so notice that in Sidharth & Os. vs. State of Bihar
[ (2005) 12 SCC 545], this Court opined

"The confession made by the appellant Arnit Das is
voluntary and is fully corroborated by the above itens
of evidence. The Sessions Judge was perfectly justified
in relying on the confession nmade by the appel | ant
Arnit Das."

In a case where sufficient materials are brought on records to |end
assurance to the Court in regard to the truthful ness of the confession nmade,
which is corroborated by several independent circunstances |ending
assurance thereto, even a retracted confession may be acted upon. {See
State of Tami|l Nadu vs. Kutty @ Lakshmi Narsimhan [(2001) 6 SCC
550]; Bhagwan Singh vs. State of MP. [(2003) 3 SCC 21]; and Sarwan
Singh Rattan Singh vs. State of Punjab [1957 SCR 953].}

We have anal ysed at sonme length the corroborative nature of
evi dences brought on records by the prosecution. The fact that the
appel l ants were seen talking to each other, absence of the appellant No.2
fromthe bus in question, his effort to sleep in another bus |eaving his own
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bus, his absence for about 1 to 1= hour, injury/stains on his face and change
of his garnments during that period, all stand well proved. They, in our
consi dered view, |lend corroboration to prosecution case as also the judicial
confession made by the appellant No.1l. |ndeed corroboration to the said
confession and the circunstantial evidences as noticed herei nbefore can al so
be judged fromthe statements made by the appellant No.2 in his

exam nati on under Section 313 of the Code of Crimnal Procedure.

The rel evant questions and answers thereunder are as follows :

"Q14 : Was the other accused, the watchman, present
that night?

Ans : It is true the other accused, the watchman, was
t here.

Q19 : Did your bus, i.e. bus No.AS 25-C 1476, start
fromJorhat in the norning?

Ans : ~That is true.

Q25 :  ‘Were you there in the Network travels
conpound that night with the vehicle?

Ans : That is true.

Q32 : The witness say stains on your face and when he

asked you about, you could not say anything. You had
no stains in your face when you had cone from Nagaon?
Ans : That is true.

Q33 : By ext.6 the police seized the underpants you
were wearing which had white stains onit. Ext 6(1) is
the signature of the witness. ~What is your statenment?

Ans : That is true.

Q34 : Wtness No.4 has stated that on'the night of
occurrence he was the Conductor of bus No.AS-106-

5996 and that you were on the canpus. |Is that true?
Ans : That is true.

Q36 : Wtness No.5 has stated that he is the owner of

bus No. AS- 25-C-1476; that the manager inforned him

over tel ephone that a girl had gone missing fromthe
wai ting room of Network travels; that he then cane and
went to Paltan Bazar police station; and that the police

sei zed your undergarnments. |Is that true?
Ans : That is true.
Q42 : Wtness No.9 he stated that in his presence

Pal t an Bazar Police seized, by ext.6, your undergarnents
containing white stains. Wat is your statenment?

Ans : That is true.

Q84 : The followi ng norning you and the driver and

the conductor started from Jorhat by that bus, and the
police seized the bus at Kahara with you all. 1Is that true?
Ans : That is true.

Q96 : Didthe police seized your undergarnents that

had white stains on it?

Ans : That is true."

I ndi sputably, Section 30 of the Indian Evidence Act, 1872, in a
situation of the present nature, can be taken aid of. The courts below did
take into consideration the confessional effect of the statenents nmade by the
appel l ant No.1 as agai nst the appellant No.2 for arriving at an opinion that
by reason thereof involverment of both of them anply stand proved.
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The expression "the court may take into consideration such
confession’ is significant. It signifies that such confession by the nmaker as
agai nst the co-accused hinself should be treated as a piece of corroborative
evi dence. In absence of any substantive evidence, no judgnent of conviction
can be recorded only on the basis of confession of a co-accused, be it extra
judicial confession or a judicial confession and |east of all on the basis of
retracted confession

The question has been considered in State of MP. through CBl &
Os. vs. Paltan Mallah & Ors. [(2005) 3 SCC 169], stating

" Under Section 30 of the Evidence Act, the extra-
judicial confession made by a co-accused coul d be
admitted in evidence only as a corroborative piece of
evidence. |In the absence of any substantive evidence
agai nst these accused persons, the extra-judicia
confession all egedly made by the ninth accused loses its
significance and there cannot be any conviction based on
such extra-judicial confession.."

In Sidhartha (supra), this Court held

"It is true that the confession made by a co-accused

shall not be the sol e basis for a conviction. This Court in
Kashmira Singh v. State of MP. held that the confession

of an accused person'is not evidence in the ordinary

sense of the termas defined in Section 3. It cannot be
made t he foundation of a conviction and can only be used

in support of other evidence. The proper way is, first, to
mar shal the evi dence agai nst the accused excluding the
confession altogether from consideration and see

whether, if it is believed, a conviction could safely be
based on it. If it is capable of belief independently of the
confession, then of course it is not necessary to call the
confession in aid. But cases nmmy arise where the judge is
not prepared to act on the other evidence as it stands,
even though, if believed, it would be sufficient to sustain
a conviction. In such an event the judge may call in aid
the confession and use it to | end assurance to the ot her
evidence and thus fortify hinmself in believing what

wi thout the aid of the confession he would not be

prepared to accept."

In Ram Parkash vs. The State of Punjab [1959 SCR 1219], it was
hel d :

"That a voluntary and true confessi on nade by an

accused though it was subsequently retracted by him  can
be taken into consideration against a co-accused by virtue
of s. 30 of the Indian Evidence Act, but as a matter of
prudence and practice the court should not act upon it to
sustain a conviction of the co-accused without full and
strong corroboration in material particulars both as to the
crinme and as to his connection with that crime.

The amount of credibility to be attached to a

retracted confession would depend upon the

ci rcunst ances of each particul ar case.”

It was further opined
"On the evidence in the case the confession of P

was voluntary and true and was strongly corroborated in
material particulars both concerning the general story
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told in the confession concerning the crinme and the
appel l ant’ s connection with crine."

{See al so Navjot Sandhu (supra) and Jaswant Gr vs. State of
Punj ab (2005) 12 SCC 438].}

Both the appellants had accepted their presence at the place of
occurrence. Appellant No.2 had accepted that there were injuries on his
face. He also accepted that there were stains in his seized undergarmnent.

Ms. Makhija may be correct in saying that all the witnesses to the
sei zure are not truthful, but, apart fromthe Investigating Oficer, seizure has
been proved by P.W4 and P.W26. They were thensel ves suspects; they
were brought to the police station. They nust have been interrogated and if
they were witnesses to the seizure, we do not find any reason as to why we
shoul d conpl etely ignore the seizure of the said undergarnents, particularly
inregardto its relevance, vis-"-vis, the statenment of the manager of the bus
that he had changed his dress within the probable tinme of comm ssion of the
of f ence.

I ndi sputably, the investigation was done in a slipshod manner. The
under garnents shoul d have been sent for chem cal analysis. Even the urine
and bl ood sanpl es, which were taken, allegedly, have been sent for their
analysis in the Forensic Laboratory. According to the Investigating Oficer
the report was placed on records. It, however, was not marked as exhibit.
Apart fromthe Investigating Oficer, indeed the Public Prosecutor was
remiss in performng his duties.

Submi ssion of Ms. Makhija, that the possibility of the other passenger
conmitting the crime cannot be ruled out, in our opinion, is wholly
m spl aced. Sone nore passengers may be therein the waiting room but,
they were found present at the tinme of search of the deceased girl.

Evidently, they must have been found sleeping. |f they had conmitted the
of fence, some suspicious circunstances coul d have been found. They were
not suspected even by the parents of the deceased girl. Evidently, they could

not have gone out as the lock and key was with the appellant No.1. Even no
outsi der would conme in to commit the offence. The bathroom where the

of fence had been comitted, neasures 5 ft. x 5 ft. It was within the | ocked
prem ses. Only the septic tank was outsi de the prem ses, wherefromthe

dead body of Barnali was recovered.

There were two other snall roons. One was urinal for the passengers.
Anot her was the place of drinking water. Both were on the two sides of the
sai d bathroom Even the office roomand the store roomof the Net Wrk
Travel s were within the encl osed prenises. There was an office roomof Air
I ndi a.

There were three buses, which were parked outside. Only because siXx
ot her persons were there in the bus, suspicion cannot be pointed out to 'them

It is settled that the conviction can be based solely on circunstantia
evi dence, but it should be tested by the touchstone of |aw relating thereto as
laid down by this Court in Hanumant Govi nd Nargundkar vs. State of
MP. [AIR 1952 SC 343]. {See Sharad Birdhi chand Sarda vs. State of
Maharashtra [(1984) 4 SCC 116].}

In Hodge's case [168 ER 1136 at 1137], it was held

"Al derson, B., told the jury, that the case was
made up of circunstances entirely; and that, before they
could find the prisoner guilty, they nmust be satisfied, "not
only that those circunstances were consistent with his
having committed the act, but they nust also be satisfied
that the facts were such as to be inconsistent with any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

16

ot her rational conclusion than that the prisoner was the
guilty person."

He then pointed out to themthe proneness of the
human mind to I ook for V026 and often slightly to distort the
facts in order to establish such a proposition \026 forgetting
that a single circunstance which is inconsistent with such
a conclusion, is of nore inportance than all the rest,
i nasmuch as it destroys the hypothesis of guilt."

Appel ant No. 1" s involvenent in the offence stands proved beyond al
reasonabl e doubt. Apart from his conduct, his confessional statenent, which
is adm ssible in evidence under Section 164 of the Code of Crim nal
Procedure, is clear pointer to his guilt. Appellant No.2's involvenent is also
proved. Their conduct, in particular the conduct of the appellant No.1, as
has been disclosed by the prosecution witnesses is admi ssible under Section
8 of the Indian Evidence Act. W are, therefore, satisfied that the appellants
had rightly been found guilty of commtting the offence.

The question which remains is as to what puni shnent shoul d be
awarded. - Ordinarily, this Court, having regard to the nature of the offence,
woul d not have differed with the opinion of the | earned Sessions Judge as
also the High Court in this behalf, but it nust be borne in nmind that the
appel l ants are convicted only on the basis of the circunstantial evidence.
There are authorities for the proposition that if the evidence is proved by
circunstantial evidence, ordinarily, death penalty would not be awarded.

Mor eover, the appellant No.1 showed his renbrse and repentance even in his
statenment under Section 313 of the Code of Crimnal Procedure. He
accepted his guilt.

In State of Rajasthan vs. Kheraj Ram|(2003) 8 SCC 224], this
Court has stated the |aw thus:

“I'n Machhi Singh v. State of Punjab [(1983) 3
SCC 470] it was observed:

The foll owi ng questions may be asked and
answered as a test to determine the ' rarest of the rare’ case
in which death sentence can be inflicted:

(a) Is there sonething uncomon about the crine
whi ch renders sentence of inprisonnent for life
i nadequate and calls for a death sentence?

(b) Are the circunstances of the crine such that
there is no alternative but to i npose death sentence even
after accordi ng nmaxi mum wei ghtage to the mtigating
ci rcunst ances whi ch speak in favour of the offender?
(SCC p. 489, para 39)

The foll owi ng guidelines which emerge from
Bachan Singh case (supra) will have to be appliedto the
facts of each individual case where the question of
i nposition of death sentence ari ses:

(i) The extrenme penalty of death need not be
inflicted except in gravest cases of extrene cul pability.

(ii) Before opting for the death penalty the
circunst ances of the "offender” also require to be taken
into consideration along with the circunstances of the
“crime".

(iii) Life inprisonment is the rule and death
sentence is an exception. Death sentence nust be
i mposed only when life inprisonnent appears to be an
al t oget her i nadequate puni shnent having regard to the
rel evant circunstances of the crime, and provided, and
only provided, the option to inpose sentence of
i mprisonnent for |ife cannot be conscientiously
exerci sed having regard to the nature and circunstances
of the crinme and all the relevant circunstances.

(iv) A balance sheet of aggravating and mtigating
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ci rcunst ances has to be drawn up and in doing so the
mtigating circunstances have to be accorded ful

wei ghtage and a just bal ance has to be struck between the
aggravating and the nitigating circunstances before the
option is exercised. (SCC p.489, para 38)

In rarest of rare cases when collective conscience
of the community is so shocked that it will expect the
hol ders of the judicial power centre to inflict death
penalty irrespective of their personal opinion as regards
desirability or otherw se of retaining death penalty, death
sentence can be awarded. The comunity may entertain
such sentiment in the follow ng circunstances:

(1) When the nmurder is conmmtted in an extrenely
brutal, grotesque, diabolical, revolting or dastardly
manner so as to arouse intense and extrene indignation
of the community. (SCC pp. 487-88, paras 32-33)

(2) When the murder is conmtted for a notive
whi ch evinces total depravity and nmeanness; e.g. nurder
by hired assassin for noney or reward or a col d-bl ooded
nurder for gains of a personvis-‘-vis whomthe
nmurderer is ina dom nating position-or in a position of
trust, or rmurder is committed in the course for betrayal of
the nmot herl and. (SCC p. 488, para 34)

(3) When nurder of a menber of a Schedul ed
Caste or minority comunity etc., is commtted not for
personal reasons but /in circunstances which arouse
social wath, or in cases of 'bride burning -or 'dowy
deaths’ or when nmurder is conmitted in order to remarry
for the sake of extracting dowy once again or to marry
anot her woman on account. of infatuation. (SCC p.488,
para 35)

(4) When the crinme is enornous i'n proportion. For
i nstance when nultiple nurders, say of all or al nost al
the menbers of a fanily or a | arge nunber of persons of
a particular caste, comunity, or locality, are commtted.
(SCC p. 488, para 36)

(5) When the victimof nurder is an innocent
child, or a hel pless woman or an old or infirmperson or a
person vis-‘-vis whomthe nurderer is in a dom nating
position or a public figure generally loved and respected
by the comunity. (SCC pp.488-89, para 37)

I f upon taking an overall global viewof all the
circunstances in the light of the aforesaid propositions
and taking into account the answers to the questions
posed by way of the test for the rarest of rare cases, the
circunst ances of the case are such that death sentence is
warranted, the court would proceed to do so. (SCC p. 489,
para 40)"

In State of MP. vs. Minna Choubey & Anr. [(2005) 2 SCC 710],
was observed as under

"Therefore, undue synpathy to inmpose inadequate
sentence would do nore harmto the justice systemto
underm ne the public confidence in the efficacy of |aw
and society could not |ong endure under such serious
threats. It is, therefore, the duty of every court to award
proper sentence having regard to the nature of the offence
and the manner in which it was executed or comitted
etc. This position was illumnatingly stated by this Court
in Sevaka Perunmal v. State of Tami| Naidu (1991 3 SCC
471."

it

In Sahdeo & Ors. vs. State of U P. [(2004) 10 SCC 682], this Court

opi ned
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"As regards the sentence of death inposed on five
accused persons by the sessions court, which was
confirmed by the appellate court, the counsel for the
appel l ants, Shri Sushil Kumar submitted that in the
absence of clear and convincing evidence regarding the
conplicity of the accused, these appellants could not be
visited with the death penalty, while the counsel for the
State submitted that this is a ghastly incident in which
ei ght persons were done to death and the death penalty
al one is the nost appropriate punishnment to be inposed.
Though it is proved that there was an unlawful assenbly
and the common object of that unlawful assenbly was to
kill the deceased persons, there is another aspect of the
matter inasmuch as there is no clear evidence by the use
of whose fire-armall the six deceased persons died as a
result of firing in the bus. It is also pertinent to note that
the investigating agency failed to produce clear and
di stinct evidence to prove the actual overt acts of each of
the accused. The failure to exam ne the driver and
conductor. of the bus, the failure to seize the bus and the
absence of a proper 'mahzar’, are all |apses on the part of
i nvesti gating agency. Moreover, the doctor who gave
evi dence before the court was not properly cross-
exam ned regarding the nature of the injuries. Some nore
details could have been collected as to how the incident
m ght have happened inside the bus. These facts are
poi nted out to show that the firing nmay have been caused
by the assailants even while they were still standing on
the footboard of the bus and sonme of the appellants may
not, in fact, have had an occasion to use the fire-arm
though they fully shared the comobn object of the
unl awful assenbly. Inposition of the death penalty on
each of the five appellants nay not be justified under
such circunstances. We take this view in view of the
pecul i ar circunmstances of the case and it should not  be
understood to mean that the accused persons are not to be
convi cted under Section 302 read with Section 149 and
the death penalty cannot be inposed in the absence of
various overt acts by individual accused persons. In view
of the nature and circunstances of the case, we conmute
the death sentence inmposed on A-1 Sahdeo, A-4
Subhash, A-5 Chandraveer, A-7 Satyapal and A-10
Parvinder to inprisonnent for life."

In Raju vs. State of Haryana [(2001) 9 SCC 50], it has been opined
by this Court

"However, the next question is whether thi's would
be a rarest of rare cases where extreme puni shnent of
death is required to be inposed. In the present case, from
the confessional statenment nmade by the accused, it would
appear that there was no intention on the part of the
accused to conmmit the nurder of the deceased child. He
caused injury to the deceased by giving two brick bl ows
as she stated that she woul d disclose the incident at her
house. It is true that |earned Sessions Judge committed
error in recording the evidence of SI Shakuntala, PW15
with regard to the confessional statenent made to her,
but in any set of circunstances, the evidence on record
di scl oses that the accused was not having an intention to
commit the nmurder of the girl who acconpanied him On
the spur of the nonent without there being any
premedi tation, he gave two brick bl ows which caused her
death. There is nothing on record to indicate that the
appel | ant was having any crininal record nor can he be
said to be a grave danger to the society at large. In these
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circunstances, it would be difficult to hold that the case
of the appellant would be rarest of rare case justifying
i mposition of death penalty."”

Yet, recently in Anrit Singh vs. State of Punjab [2006 Al R SCW
5712], this Court, in a case where the death was not found to have been
i ntended to be caused, was of the opinion that no case under Section 302 of
the I ndian Penal Code was nade out stating

"I nposition of death penalty in a case of this
nature, in our opinion, was, thus, inproper. Even
otherwi se, it cannot be said to be a rarest of rare cases.
The manner in which the deceased was raped may be
brutal but it could have been a nonentary | apse on the
part of Appellant, seeing a lonely girl at a secluded pl ace.
He had no pre-neditation for conm ssion of the offence.

The of fence may | ook a hei nous,  but under no
circunmstances, it can-be said to be a rarest of rare cases.”

{See al so Shei kh Ishaque & Ors. vs. State of Bihar [(1995) 3 SCC
392], Rony vs. State of Maharashtra [(1998) 3 SCC 625], Bachan Si ngh
vs. State of Punjab [(1980) 2 SCC 684] and Machhi Singh (supra).}

Thi s aspect ‘of the matter has recently been considered at some | ength
by this Court in Aloke Nath Dutta (supra).

There is anot her aspect of this matter which cannot be overl ooked.
Appel l ant No.1 rmade a confession.” He felt repentant not only while nmaking
the confessional statenment before the Judicial Mugistrate, but also before the
| earned Sessions Judge in his statenment under Section 313 of the Code of
Crim nal Procedure.

It is, therefore, in our opinion, not a case where extreme death penalty
shoul d be i nposed. W, therefore, are of the opinion that inmposition of
puni shnment of rigorous inprisonnent for |ife shall ‘nmeet the ends of justice.
It is directed accordingly. Both the appellants, therefore, ‘are, instead of
bei ng awarded death penalty, are sentenced to-undergo rigorous
i mprisonnment for life, but other part of sentence-inposed by the |earned
Sessi ons Judge are mai nt ai ned.

Subject to the nodification in the sentence nmentioned herei nbefore,
this appeal is dismnssed.

We nust, before parting, however, express our appreciation for M.
Makhi ja who had rendered val uabl e assi stance to us:




