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PETI TI ONER
STATE COF U. P.

Vs.

RESPONDENT:
AMAR SI NGH ETC

DATE OF JUDGVENT: 01/ 10/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:
HEADNOTE
JUDGVENT:
W TH
C. A Nos.1558, 1777 OF 1980 & 322-27 COF 1985
ORDER

Al these appeals are disposed of by a conmon Judgnent

since all the respondents are either sons or daughters-in-

| aw of the tenure-hol der by name Ki ahun Singh

Ki shun Si ngh, adm ttedly, held 110 acres of
agricultural lands. The U.P. Inposition of Ceiling on Land
Hol di ngs Act, 1960 was anended. Act 1 of 1972 cane into
force we.f. January 24, 1971. The admitted position is that
prior to the Anendment Act came into force on Septenber 10,
1970 Ki shun Singh had alienated by registered sale deeds his
holdings in favour of his sons and daughters-in-law Wen
the conputation was sought to be wmade of the surplus |and
under Section 5 of the Act, the respondents clainmed |ands as
of their own. Accordingly, they sought to be holders of the
| ands purchased by them under the sal e deeds. The Tribunal s
disallowed it but in the Wit Petition Nos.384/78 and batch
by i mpugned order dated Cctober 29, 1979, the High Court
allowed the matters and set aside the orders of the
authorities. Thus, these appeals by special |eave.

Shri Pankaj Kalra, |earned counsel appearing for the
respondents, raised two-fold contention. It ‘is contended
that by operation of sub-section (6) of section 5,/ any
al i enations nade on or after January 1971 are declared to be
null and void unless they are bona fide transactions for
val uabl e consideration and are not intended to be' ‘a sham
transaction or benanm alienation. The alienation cane to be
made by Kishun Singh in favour of his sons and daughters-in
| aw on Septenber 10, 1970, i.e., prior to amendnent Act cane
into force, nutation also was effected thereafter. As on the
date of comng into force of the Anendnent Act, the
respondents were regi stered hol der s of agricultura
hol di ngs. Ki shun Singh was neither holding the |and nor was
he a tenure-holder of the alienations. The alienations being
genui ne transactions effected prior to the comng into force
of the Act, the sane have to be taken into consideration and
the lands covered by the sale deeds are required to be
excluded from the holding of Kishun Singh. Therefore, the
view taken by the Tribunal bel ow was not correct in law It
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is also contended that the burden of proof on the
respondents would arise only in case the alienations were
made on or after January 24, 1971; rather the burden is on
the State to prove that they are not genuine transactions
and are intended to defeat the provisions of the Act. No
proof in that behalf was adduced by the State. On the other
hand, the respondents have produced oral and docunentary
evi dence through theirs exam nation and by way of the sale
deeds. Lekh Pal, exanined on behalf of the appellant, has
not given any categorical statement that the respondents
were not in, possession of the |ands purchased by themin
their owmn right as owners. The District Judge has not given
any categorical findingin that behalf. Therefore, the view
taken by the High Court is correct in |aw

Havi ng considered “the contentions, we find that the
| earned counsel is not right in his subm ssions. The object
of the Anmendment “Act is to see that the transactions
effected on or after January 21, 1971 were null and void and
were intended to defeat the provisions of the Act unless it
is established that valid considerati on has been passed and
the alienation was for conpelling l'egal necessity; that it
was supported by adequate consideration and it was not a

benam transaction. In this case, the question arises:
whet her Explanation | to Section 5(1) would apply to the
facts? In our view, Explanation | of Section 5(1) would

apply to the facts. Section 5 reads as under

"5. Inposition of Ceiling : (1) One
and from the comencenent of  the
Uttar Pradesh I'nposition of Ceiling
on Land Hol di ngs (Anendment) Act,
1972, no tenure-holdershall be
entitled to hold in the aggregate
throughout Uttar Pradesh, any land
in excess of the ceiling  area
application to him

Expl anation 1. In determ ning  the
ceiling area appl i cabl e to a
tenure-holder, all land held by him

in his own right, whether in his

own name or ostensibly in the nane

of any other person, shall be taken

i nto account.

Explanation Il. If on or before

January 24, 1971, any |and was hel d

by a person who continues to be in

its actual cultivatory possession

and the nane of any other person is

entered in the annual register

after the said date either in

addition to or to the exclusion of

the former and whether on the basis

of a deed of transfer or licence or

on the basis of a decree, it shal

be presuned, unless the contrary is

proved to the satisfaction of the

prescri bed authority, t hat t he

first nentioned person continues to

hold the land and that it is so

held by himcatensibly in the nane

of the second nentioned persors..."

Thus, on and fromthe date the Anendnent Act came into
force, nanmely, January 21, 1971, the tenure-hol der shall not
hold thoughout the State of Uttar Pradesh, any land in the
aggregate in excess of ceiling area applicable to him
Expl anation | adunbrates that in determining ceiling area
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applicable to a tenure-holder, all lands held by himin his
own right, whether in his own nanme or ostensibly in the nane
of any other person, shall be taken into account. In other
words, as on the date the Amendnent Act came into force, the
land nust held by tenure-holder in his own right and the
| ands ostensibly in the nane of any other person shall be
taken into account. In this case, adm ttedly, the
al i enations cane to be made by Kishun Singh in favour of his
sons and daughters-in-law. Normally, one would expect that
if there is any conpelling |egal necessity to alienate the
| and, one would sell the land to third parties and that too,
as prudent vender for valuable consideration not to the sons
and daughters-in-law. The object appears to be, as rightly
poi nted out by the District Judge, that the alienations were
nmade by registered instrunents in favour of his sons and
daughters-in-law only to see that the provisions of the Act
are defeated and the lands do. not pass into the hands of
strangers. It is true that the evidence was adduced by the
respondents as regards proof ~of nutation. Mitation was
effected on"the basis that sale deeds came to be executed in
favour of - sons and daughters-in-1aw. Therefore the nutation
of ficer was not concerned at that stage to find out whether
the sales were benam or ostensibly intended to defeat the
provisions of the Act. It is settled law that nutation
entries are only for “the purpose of enabling the State to
collect the Iland revenue fromthe person in possession but
it does not confer any title to the land. The title would be
derived from an instrunent executed by the owner in favour
of an alienee as per Stamp Act and registered under
Regi stration Act. The alienees being sons and daughters-in-
| aw t he tenure-hol der remained to be the owner and hol der of
the land. The sons and daughters-in-law are only ostensible
owners under Explanation | to Section 5(1) of the Act. It is
true that Lekh Pal has not categorically stated whether the
respondents renmmined in possession in their own right after
the alienation. It is not in_ dispute that the father and
sons remained to be nenbers of (the joint famly ‘and were
cultivating the |l|and. Under these circunstances, one would
normal |y expect that Lekh Pal nmay —not be in aposition to
cat egori cal assert whet her respondent s remai-ned in
possession in their own right as owners or were cultivating
land on their owmn or on behalf of the coparceners. Under
these circunstances, the findings of the Hgh Court are
illegal. The case falls under Explanation | of Section 5(1)
and the burden is always only on the respondents to
establish that they were not ostensibly owing the 1and but
remained in their own right as owners. Accordingly, we hold
that Kishun Singh was the holder of the land. He was a
tenure-holder as on the date and, therefore, ceiling area
has to be conputed treating himto be the owner of the 'l and;
besi des hinself, he had eight sons who are entitled to the
respective additional <ceiling area given to themunder the
Act. The authorities are, therefore, directed to compute the
ceiling area accordingly and take possession of the surplus
| and.

The appeals are accordingly allowed. The order of the
H gh Court is set aside. The authorities are directed to
determ ne the excess surplus area within a period of three
nmonths from the date of receipt of this order of this Court
and shoul d take possession thereof. No costs.




