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1. The Revenue has filed this appeal against the judgnent
of the H gh Court of Andhra Pradesh dated 22.8.1977 rendered
in Case Referred No.45 of 1975 The H gh Court granted a
certificate under Section 261 of the |Income Tax Act to
appeal to this Court, in S.C L. Petition No.57 of 1978. The
assessee is the respondent in this appeal

Si nce the respondent (assessee) was not represented, we
requested Sri V. A Bobde (senior counsel) to assist us. W
heard counsel for the Revenue Sri. J. Ramanmurthy and Sri V.
A. Bobde.

2. The short question involved in this Appeal is :-

Whet her the respondent-assessee firm is entitled to
regi strati on under Incone Tax Act for the year 1966-67? The
Income Tax O ficer by his order passed under Section 185 of
the I ncone-tax Act, 1961, dated 28.12.1970, held that the
respondent - assessee -- sub-partnership -- contravenes the
provisions of Section 14 of the Andhra Pradesh (Tel angana
Area) Abkari Act (hereinafter referred to as'the Abkar
Act’) and so, the sub partnership should be considered as
void and illegal. Section 14 of the Act is to the follow ng
ef f ect

"No | essee shall, except wth the

Per m ssi on of CGover nrent , any

person to be his partner; and such

partner shall not be conpetent to

act as such until he has obtained a

licence to that effect from the

Col l ector or any other conpetent

officer."

Regi strati on was refused. The said or der was
confirmedi n appeal by the Appellate Assistant Conm ssioner
by order dated 28.2.1972. In further appeal, the Incone tax
Appel l ate Tri bunal (the Tribunal) in [.T. A No. 210
(Hyd)/1972-73 by order dated 31.12.1973, held that the firm
(sub-partnership) is valid and entitled to registration. In
rendering the said order, the Tribunal noticed that another
Bench of the Tribunal in I.T.A No.1028 (Hyd) of 1969-70 and
connected appeals had by an earlier order dated 30.6.1972,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

held that a sub-partnership on identical |lines was not hit
by section 14 of the Abkari Act. Concurring with the said
view, the Tribunal further held that the business of sub
partnership was not the sanme as that of the nmain partnership
and all the insignia of a valid partnership are present in
this case and so, it is valid and entitled to registration

It is thereafter, at the instance of the Revenue, the
Appel late Tribunal referred the follow ng question of |aw
for the decision O the Andhra Pradesh H gh Court.

"Whether on the facts and in the

ci rcunmst ances of the case, the

subpartnership is entitled to the

benefits of registration under the

| ncome-tax Act, 1961 for t he

assessnment year 1966-677?"

By the time the said reference came up for fina
hearing before the Hi gh Court; the reference made by the
Tribunal of an identical question in the connected cases
arising from 1.T.A No. 1028 (Hyd) of 1969-70 was heard and
deci ded by ~the H gh Court, holding that the sub-partnership
inthe said case, is valid and entitled to registration
vide judgment in Additional I ncome Tax Conmi ssioner
Hyderabad v. D.G G Raneki shan & Co. [(1) 1977 TLR 244 = 111
TR 93]. \When the instant reference came up before the Hi gh
Court, the wearlier decision on the identical nmatter was
noticed and the High Court answered the question in the
affirmative and in favour of the assessee  vide judgnent
dated 22.8.1977. It is thereafter, the Revenue noved the
H gh Court in SCL Petition No.57/1978 under section 261 of
the Incone tax Act and having obtained a certificate to
appeal to this Court wvide order dated 10.3.1978 has tiled
the above appeal
4, At this stage, one fact deserves to be noticed. The
decision of the Andhra Pradesh Hgh Court rendered in
Addi tional Income Tax Commissioner, ~Hyderabad v. D GG
Ramaki shan & Co. [(1) 1971 TLR 244 = 111 ITR 93], cane up in
appeal before this Court, in Additional Conm ssioner of
I ncome Tax vVv. Degaon Ganga Reddy G Ranmakri shna and Co. and
O hers [1995 (214) ITR 650), and a Bench of this’ Court
affirmed the said decision. |If was noticed that this Court
had in Miralidhar H matsingka vs. CT (62 I TR 323) hel d that
a valid sub-partnership can be entered into by a partner
of the mamin firmwth sone strangers to share the incone or
| oss receivable by him fromthe nmmin partnership and such
sub-partnership is entitled to regi stration and then
proceeded to state thus at (214 | TR 650) pages 653 to 655 : -

"The Hi gh Court then proceeded to

consi der the next guestion

nanel vy, whet her a partner of the

main firm who deals in liquor.....

or any other prohibited article

whi ch requires a specific

perm ssion of the State CGovernnent

can validly enter into a sub-

partnership with strangers in

respect of his share in the nmain

partnership. This guestion arises

because of t he prohi bition

contained in section 14 of the

Abkari  Act against carrying on

busi ness in liquor wi t hout a

licence granted for the purpose.

The High Court rightly pointed out

that the partners of the sub-

partnership woul d not becone
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partners of the main partnership-
firmand this position would not be
altered in any manner even if the
busi ness of the main firmwere to
deal in liquor or any ot her
pr ohi bi t ed article since the
partners of the sub-partnership
woul d be entitled only to share the
profits and | osses, as the case may
be, that accrue or fall to the
share of the partner in the main
firm Accordingly, the nenbers of
the sub-partnership do not becone
partners of the main firm the two
bei ng di f ferent and di stinct
entities for the purpose of the
I ncome-tax Act. The H gh Court,
then proceeded to state thus (at
page 105):

"All' the decisions relied upon by
the Revenue are applicable only if
it is found as a fact that the sub-
partnership had carried on the
busi ness of I|i‘quor, tobacco, opium
or any other nprohibited article
wi t hout the requisite pernission or
t he State Gover nnent or the
Col l ector, as ' the case may be...
The Pertinent ‘question that arises
in the present case is whether the
sub-partnership has intended to do
and in fact did business in |iquor
in the accounting year. If the sub-
partnership also had indulged in
the business in liquor wthout the
requisite licence in the nanme of
the sub-partnership or in.the nane

of all the partners of the Sub-
partnership, the sub-partnership
on t he application of the

principles referred to above, nust
be held to be void ab initio and
non est as it intended to do
busi ness in liquor wthout the
requisite licence. If, on the other
hand, the business of the sub-
partnership is not the sale of
l[iquor or dealing in liquor or
doi ng anything in connection wth
the purchase and sale of liquor in
any manner, it cannot be said that
those sub-partnerships are illega
and void and non est...."

"After correctly stating the |ega
position, the H gh Court referred
to the contents of the deed of
sub-partnership and the finding of
the Tribunal that the assessee sub-
partnership cannot be said to have
not carried on any business; that
the sub-partnership had financed
and owned the capital invested by
one of its partners in the main
firm and that the sub-partnership
had been forned mainly to finance
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the business of one of the partners
of the main firm doing abkari
busi ness and share the profits and
| osses accruing to or received by
himfrom the main firm The Hi gh
Court also observed that the sub-
partnership confined its business
to only sharing the profits earned
by one of the partners of the nmain
partnership doing abkari business
inlieu of their capital invested
for the share of that partner and,
therefore, it cannot be said that
such a sub- partnership is
prohibited in law. .....

. there can® be no doubt that
the sub-partnerships f or med by
i ndi vi dual ~partners of the main
partnership which were | essees,
with some others nerely to finance
t he business of a partner of the
main firm doing abkari business and

share the profits and | osses
accrued to or received by himfrom
the main firm wer e not in

violation of Section 14 of the

Abkari Act. For this reason, there

is no basis to hold that the sub-

partnershi ps were in violation, of

section 14 of the Abkari Act and,

therefore, illegal. The Tribuna

was right in holding that in the

facts and circunstances of _the

case, the assessee-sub-partnerships

being found to be genuine were

entitled to be registered under the

I nconme-tax Act."

In the normal circunstances, the aforesaid decision of
this Court reported in [1995 (214) |ITR 650], shoul d govern
the decision in this case al so. But, when the instant appea
cane up for hearing before a Bench of two-Judges, after
referring to the decision in Bihari Lal vs: CT (217 ITR
746) it was observed : -

. As the profits of the

busi ness to be shared by the sub-

partners were the profits of the

mai n busi ness, nanel vy, abkar

busi ness, Section 14 of the Abkar

Act squarely got attracted and made

even t he sub- partnership for
sharing at |l east a part of the main
partnership profits illegal as

Section 14 of the Abkari Act was

admttedly not conplied with."

and so referred the matter for appropriate decision by
a larger Bench of three-Judges (see AIR 1996 SC 1091- Incone
Tax Conmi ssioner vs. B. Posetty). This is how the matter has
cone up before this Bench. A few facts to decide the
guestion of lawinvolved in this appeal my be stated. A
partnership by name Ms. N zamabad G oup Sendhi Contractors,
was formed evidenced by a Partnership Deed dated 15.10. 1962,
consisting of 17 partners. On 27th of August, 1963, Sri
Ganga Goud, one of the partners in the said firm and 11
others executed a Partnership Deed to the effect that Shri
Ganga Goud after becoming a partner in the N zanmabad G oup
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Sendhi Contractors, the main partnership, found it difficult
to contribute the required capital towards his share and,
therefore, the other 11 partners of the sub-partnership
agreed to provide the finance on their being taken as
partners in respect of Ganga Goud’s 10 per cent share in the
mai n  partnership. The registration of the said sub-
partnership was refused by the Income Tax Oficer. It is the
case of the said sub-partnership which finally reached this
Court in the decision rendered in Additional Conm ssioner of
I ncome Tax v. Degaon Ganga Reedy G Ramakri shna and Co. and
O hers [1995 (214) ITR 650]. Simlarly, in this case, Sri B

Posetty had 11 per cent share in the N zamabad G oup Sendh

Contractors. He found it difficult to contribute the
required capital for the said share in the main firm So, B.
Posetty along with 9 others formed a sub-partnership as
"B. Posetty & Conpany” on -condition that they woul d provide
the requisite finance onallotting certain share to them out
of Sri ~B. Posetty's -income in, the main firm The main
partnership, Ms. N zamabad Goup Sendhi Contractors, is a
regi stered firm under the Inconme-tax Act. They are | essees
who were the highest bidders in the auction held by the
Excise authorities. The sub-partnership "B. Posetty &
Conpany "is evidenced by Deed dated 20.1.1965 which
specified the shares of ~ each partner. "This firmfiled the
application for registration for the assessnment year 1966-
67. On 30.9.1963, it returned an incone, admtting 11 per
cent share inconme of Sri B.Posetty ~inthe firm N zamabad
Group Sendhi Contractors. The Inconme Tax O ficer refused
registration to the sub-partnership on the ground that the
sub- partnership contravened the provisions of Section 14 of
the Abkari Act, and so, void and unenforceable. It was
affirmed in appeal. But, the Tribunal ~as well as the High
Court granted registration.

6. The sol e question that arises for consideration in this
appeal is, whether the sub-partnership contravened Section
14 of the Abkari Act ?

7. Section 14 of the said Act runs thus:

"No | essee shall, except wth the

perm ssion of Governnent, declare

any person to be his partner; and

such partner shall not be competent

to act as such until he has

obtained a licence to that effect

fromthe Oficer."

(enphasi s suppli ed)

It will be appropriate to quote the relevant provisions
of the Incone-tax Act, 1961, dealing wth registration as
they existed during the rel evant period: -

Section 184

"(1) An application for

regi stration of a firm for the

purposes of this Act nmay be nmade to

the Assessing O ficer on behalf of

any firmif-

(i) the partnership is evidenced by

an instrument; and

(ii) the individual shares; of the

partners are specified in that

i nstrument.

(2) Such application may, subject

to the provisions of this section

be made either during the existence

of t he firm or after its

di ssol uti on.

XXX XXX XXX
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"(5) The application shall be
acconpani ed by t he origina
i nstrunent evi denci ng t he
partnership, together wth a copy
t her eof :

(6) The application shall be made

inthe prescribed form and shal

contain the prescribed particul ars.

(7) Were registrationis granted

or is deened to have been granted

to any firm for any assessnent

year, it shall have effect for

every subsequent assessnent year

Provi ded that -

(i) there is no change in the

constitution of ~the firm or the

shares of the partners as evidenced

by the instrunent of partnership on

the basis of which the registration

was ‘grant ed; and

(ii) the firmfurnishes, before the

expiry of the time allowed under

sub-section - (1) of ~section 139

for furnishing the return of income

for such subsequent assessment

year, a declaration to that effect,

in the prescribed formand verified

in the prescri bed manner, S0,

however, that where the Assessing

Oficer is satisfied that the firm

was prevented by sufficient cause

from furnishing the declaration

within the time so allowed, he may

allow the firm to furnish the

declaration at any tine before the

assessnment i s made.

" Procedure on recei pt of

application 185. (1) On receipt of

an application for the registration

of a firm the Assessing Oficer

shall inquire into the genui neness

of the firmand its constitution as

specified in the instrunent of

partnership, and

(a) if heis satisfied that there

is or was during the previous year

in existence a genuine firm wth

the constitution so specified, he

shall pass an order in witing

registering the firm for t he

assessnent year;

(b) if heis not so satisfied, he

shall pass an order in witing

refusing to register the firm"

We should renenber that it is the main partnership,
i.e., N zamabad G oup Sendhi Contractors who were |essees
bei ng the highest bidders in the auction held by the Excise
authorities for the relevant year. The said partnership was
regi stered by the Income Tax Departnment under the |ncone-tax
Act. In the instant case, the Tribunal found the business of
the sub-partnership is not the same as that of the main
partnership and all the insignia of a valid partnership are
present in the case and so, it is valid and entitled to
registration. The said findings were not questioned before
Hi gh Court by framing an appropriate question in that
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regard. In the instant case, the Hi gh Court
er decision reported in [111 |TR 93]

ear |

noticing section 14 of the Abkari Act,

t hus:

in |

"Al'l the decisions relied upon by
the Revenue are applicable only if
it is found as a fact that the sub
partnership had carried on the
busi ness of |iquor, tobacco, opium
or any other prohibited article
wi t hout the requisite perm ssion of
the State CGover nment or the
Col l ector, as the case nay be..

The pertinent question that arises
in the present case is whether the
sub- partnershi p has intended to do
and in fact did business in |iquor
inthe accounting year. If the sub
partnership also had indulged in
t he ‘busi ness” of |iquor wthout the
requisitelicence inthe nane  of
the sub-partnership or in the nanes

of all the partners of the sub
partnership, the sub-partnership
on the application of t he

principles referred to above, nust
be held to be void as initio and
non est as it intended to -do
busi ness in | iquor w thout  the
requisite licence. If, on'the other
hand, the business of “the sub-
partnership is not the sale of
liquor or dealing in |Iliquor ~or
doi ng anything in connection wth
the purchase and sale of liquor in
any manner, it cannot be said-that
those sub-partnerships are illega
and void and non est..... "

The Hi gh Court further held that

eu of their capital invested for the

followed its
wherein after

the H gh Court held

t he sub-partnership
had financed and owned the capital  invested by one of its
partners in the main firmand the sub-partnership confined
its business to only sharing the profits-earned by one of
the partners of the main partnership doing abkari business

share of that

partner and such a sub-partnership is not prohibited by |aw

8.
Desa
152,

Dealing with sub-partnership and

its

validity S T.

on The Law of Partnership in India (6th Edn.) at page

states the |law, thus:
"Sub-partnership may arise when as
aresult to an agreenent between a
partner in a firm and a stranger
t he latter becones jointly
interested that partner so far as
his share in the firmis concerned.
Such mutual interests may anount to
a partnership, but it is not a
partnership in the main firm but
what is called a sub-partnership
Such an agreement with not have the
effect of making the stranger a
partner of the main firm He wll
have no demand against that firm
nor will he be entitled to ask for
accounts of its business so |ong as
it continues to trade. It would
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hardly be questioned that a sub-

partner is not |iable to the

creditors of the main firmfor any

of its debts.

Sub- part ner shi ps have been

recogni sed in India both before and

after the present Act cane into

force. In Mirlidhar v. Incone Tax

Conmi ssi oner (AIR 1967 SC 383 = 62

TR 323 ) the Supreme Court quoted

with appr oval t he fol l owi ng

statenment of the law from Lindley

on Partnership : A sub-partnership

is, as it were, ~a partnership

within a part nershi p; it

presupposes the existence of a

partnership to which it dis itself

subordi nate. An -agreenent to share

profits only consitutes Partnership

bet ween t he parties to t he

agr eenent t her ef or e, severa

persons are partners and one of

them agrees to share the profits

derived him w'th a stranger, this

agr eenment does not nmake the

stranger a partner in the original

firm The result of such an

agreenment is to . constitute what is

called a sub-partnership, that is

to say, it makes the parties to it

partner inter se; but it-in no way

affects the other nenbers of the

principal firm"

(enphasi s suppli ed)

In this case, the lessee is N-=zamabad G oup Sendh
Contractors (main firm. The  sub-partnership is a distinct
and different firm It 1is one recognised by lawand it is
not a partnership with the main firm It will not have the
effect of naking the partners in the sub-partnership
partners of the main firm In other words, the main firm
the lessees and the sub partnership are distinct and
different. In the light of the above Iegal position, it
cannot be said that either the sub-partnership in the
instant case, or any of its partners as a partner, becane a
partner of the main firm Ni zamabad G oup Sendh
Contractors. The inhibition contained in Section 14 of the
Abkari Act wll apply only in a case where the |essee
decl ares any person as its partner. Here, the |lessees, Ms.
Ni zamabad Group Sendhi Contractors, had not declared either
the sub- partnership or any other person, as its partner. In
such circunstances, the inhibition contained in Section 14
of the Abkari Act cannot apply. It is true that Sri Posetty
and 10 others forned the sub-partnership, "B. Posetty & Co."
-- for a legitimate business purpose, to provide the
requisite finance, on condition of allotment of certain
shares to themout of M. Posetty's share in the main firm
The sub-partnership financed one of its partners to nake a
capital investment in the main firm Such an arrangenent or
agreenment between persons who formed a distinct and
different firm is valid inlaw and to such a situation
Section 14 of the Abkari Act is not attracted; nor is there
any basis to hold that there was any contravention of the
provi sions of the said Act. Law recogni ses formation of sub-
partnership. The nmain partnership and the sub-partnership
are, for the purpose of Jlaw, distinct and different
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entities. Registration cannot be refused to the sub-
partnership on the ground that one of the partners of the
main firm had agreed to share the profits received by him
fromthe firm with a stranger or strangers (nmenbers of the
sub-partnership) since the agreement does not nake the
stranger or strangers or the sub-partnership firm a partner
inthe original firm and such an arrangenent or agreenent
does not affect either the main firmor its other menbers,
in any way. Section 14 of the Abkari Act has no application
to such a situation. W are of the viewthat on the facts
simlar to one in the instant case, the earlier decision of
this Court in Additional Comn ssioner of Income Tax
v. Degaon Ganga Reddy G 'Ramakrishna and Co. and Qthers [214
| TR 650], has properly considered the entire natter and a
reconsi deration of the same is not called for. W should
state that this Court in Bihari Lal’'s case (217 ITR 746) was
dealing entirely with a different situation wherein clause
VI of the General Licence conditions prescribed by Madhya
Pradesh Excise Rules, 1960, quoted at p. 750 of the report,
was of very wide inport and interdicted transfer or sub-
| ease of ~the licence or formation ~of partnership of the
i cence obtained by an individual in any nmanner or form
Such a situation is not present herein. The said decision is
clearly distinguishable. ~In our view, the H gh Court was
justified in lawin answering the question referred to it,
inthe affirmative and in favour of the assessee. This
appeal is wthout nmerit and is dismissed. There shall be no
order as to costs.




