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Civil Appeal Nos. 4411/2005, 5370/2005, 5372/2005, 5939/2005, 6145/2005,
3037/ 2006, 2596/ 2006, 917/2006, 919/2006, 920/ 2006, 1494/2006, 1495/2006,
3389/ 2006, 4572/2006, 5157/2006, 3616/2006, 3911/2006, 3913/ 2006,

3615/ 2006, 3169/ 2006, 4738/2006, 5688/2006, 2907/2006, 3496/ 2006,

5860/ 2006, 165/2007, 683/2007, 431/2007, 991/2007, 248/2007, 1162/2007,
163/ 2007, 1636/2007, 1637/2007, 1529/2007, 1530/2007, 1532/2007, 1533/2007,
1266/ 2007, 1536/2007

Cvil Appeal No. 2145 of 2007 arising out of S.L.P. (C) No.16085/2006,
Cvil Appeal No. 2146 of 2007 arising out of S.L.P. (C) No.16752/2006,

G vil Appeal No. 2147 of 2007 arising out of S.L.P. (C) No.18239/2006,

G vil Appeal No. 2148 of 2007 arising out of S.L.P. (C)No.6633/2006,
Cvil Appeal No. 2149 of 2007 arising out of S.L.P. (C) No.3513/2007,
Cvil Appeal No. 2150 of 2007 arising out-of S.L.P. (C) No.7911/2007

ari sing out of CC 10725-10726/2005

Kapadi a, J.

Leave granted in special leave petitions.

Al the above civil appeals deal with a common
guestion of |aw and, therefore, they are deci ded together
by this judgnment. For the sake of conveni ence, the facts
in C.A No.4409 of 2005 are nentioned herei nbel ow.

For the assessnent year 1993-94 M's. Lakshni
Machi ne Works (assessee) filed its return of incone
declaring its taxable income of Rs.50.80 | akhs. On
10.6.94 intimtion under Section 143(1)(a) of the Incone
Tax Act, 1961 (for short, 'the Act’) was sent by the
Department accepting the returned income. Later on the
Depart nent issued notice under Section 143(2) of the
Act. One of the itens for issuing the said notice was the
guant um of deducti on under Section 80HHC of the Act.
The assessee had conputed the all owabl e deducti on
under Section 80HHC wi t hout taking into account in the
total turnover the sales tax and excise duty. The
assessee was asked to explain why the total turnover
shoul d not be reconputed by including sales tax and
excise duty. In this connection, the Departnent placed
reliance on the judgment of this Court in the case of Ms.
Chow i nghee Sal es Bureau (P) Ltd. v. C.1.T. West
Bengal \026 [1973] 83 I TR 542(SC). The assessee objected
to the above inclusion. However, that objection was
di smissed by the A O on the ground that under Section
80HHC( ba) deduction from"total turnover" was restricted
only to three itens, nanely, profit on sale of inport
licence, duty drawback and CCS. The A O further held
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that fromthe profits of business, the assessee was
entitled to deduct the above three itenms and al so

br okerage, conmission, interest, rent, charges or any
other receipt of simlar nature. Before the A O, the
assessee contended that items which cannot be regarded

as profits, the question of treating those itens as part of
“"total turnover" did not arise. The A O treated certain
m scel | aneous receipts and interest receipts as part of
busi ness profits to which the assessee objected. The
assessee pointed out that under Section 80HHC as it

stood in the assessnent year 1993-94, a deduction of

10% was al | owed whereas the bal ance 90% st ood

excluded fromthe business profits. However, the
assessee’ s argunent for non-inclusion of sales tax and
exci se duty was not accepted by the A O

Aggri eved by the above decision, the matter was

carried in appeal to the C.1.T. (Appeals). The appellate
aut hority agreed with the subm ssions nade on behal f of
the assessee. It was held that sales tax and exci se duty
were liabilities of the assessee to the CGovernment. They
were shown separately fromthe val ue of the goods,
therefore, they were not included in the "total turnover"
for working out the deduction under Section 80HHC

Aggri eved by the said decision, the Departnent

carried the matter in appeal to the Tribunal.  Follow ng
the judgnent of the Bombay Hi gh Court in the case of
Commi ssi oner of Incone-Tax v. Sudarshan Chenical's

I ndustries Ltd. and another \026 (2000) 245 I'TR 769
(Bom), the Department’s appeal stood di sm ssed. - Hence,
this civil appeal

The short point which arises for consideration in
this civil appeal is: whether excise duty and sal es tax
were includible in the "total turnover", which was the
denom nator in the formula contained in Section
80HHC(3) as it stood in the naterial tinme. For the sake
of conveni ence we quote herei nbel ow Secti on 80HHC
"Deduction in respect of profits retained for export
busi ness.
80HHC. (1) Where an assessee, being an Indian
conpany or a person (other than a conpany) resident
in India, is engaged in the business of export out of
I ndi a of any goods or merchandi se to which this section
applies, there shall, in accordance with and subject to
the provisions of this section, be allowed, in conmputing
the total income of the assessee, a deduction of the
[profits] derived by the assessee fromthe export. of
such goods or nerchandi se
Provided that if the assessee, being a hol der of an
Export House Certificate or a Trading House Certificate
(hereafter in this section referred to as an Export House
or a Tradi ng House, as the case may be,) issues a
certificate referred to in clause (b) of sub-section (4A)
that in respect of the anount of the export turnover
specified therein, the deduction under this sub-section
is to be allowed to a supporting manufacturer, then the
amount of deduction in the case of the assessee shal
be reduced by such anpbunt which bears to the tota
profits derived by the assessee fromthe export of
tradi ng goods, the sane proportion as the anount of
export turnover specified in the said certificate bears to
the total export turnover of the assessee in respect of
such tradi ng goods.
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(1A) Wiere the assessee, being a supporting

manuf acturer, has during the previous year, sold goods
or merchandi se to any Export House or Tradi ng House in
respect of which the Export House or Tradi ng House has
issued a certificate under the proviso to sub-section (1),
there shall, in accordance with and subject to the
provi sions of this section, be allowed in conputing the
total inconme of the assessee, a deduction of the profits
derived by the assessee fromthe sal e of goods or

mer chandi se to the Export House or Tradi ng House in
respect of which the certificate has been issued by the
Export House or Tradi ng House.

(2)(a) This section applies to all goods or merchandi se,
ot her than those specified in clause (b), if the sale
proceeds of such goods or nerchandi se exported out of
India are received in, or brought into, India by the
assessee ot her than the supporting manufacturer in
convertible foreign exchange, within a period of six
nonths fromthe end of the previous year or, where the
Chi ef Commissi oner or Conmm ssioner is satisfied (for
reasons to be recorded in witing) that the assessee is,
for reasons beyond his control, unable to do so within
the said period of six months, within such further period
as the Chief Conm ssioner or Comm ssioner may allow in
thi s behal f:

(b) This section does not apply to the follow ng goods or
nmer chandi se, nanely :-

(i) mneral oil ; and

(ii) mnerals and ores (other than processed mnerals
and ores specified in the Twelfth Schedul e).

Expl anation 1.-The sal e proceeds referred to in

clause (a) shall be deened to have been received in

I ndi a where such sale proceeds are credited to a
separate account maintai ned for the purpose by the
assessee with any bank outside India with the

approval of the Reserve Bank of | ndia.

Expl anation 2.-For the renoval of (doubts, it is

hereby decl ared that where any goods or

ner chandi se are transferred by an assessee to a

branch, office, warehouse or any other establishment

of the assessee situate outside India and such goods

or merchandi se are sold from such branch, office

war ehouse or establishment, then, such transfer

shal | be deemed to be export out of India of such

goods and nerchandi se and the val ue of such goods

or nerchandi se declared in the shipping bill or bill of
export as referred to in sub-section (1) of section 50
of the Custons Act, 1962 (52 of 1962), shall, for the
purposes of this section, be deened to be the sale
proceeds thereof.

(3) For the purposes of sub-section (1), -

(a) where the export out of India is of goods or

mer chandi se manufactured or processed by the

assessee, the profits derived fromsuch export shall be
the anpunt which bears to the profits of the business,
the sane proportion as the export turnover in respect
of such goods bears to the total turnover of the

busi ness carried on by the assessee

(b) where the export out of India is of trading goods,
the profits derived fromsuch export shall be the
export turnover in respect of such tradi ng goods as
reduced by the direct costs and indirect costs
attributable to such export ;

(c) where the export out of India is of goods or

mer chandi se manufactured or processed by the
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assessee and of trading goods, the profits derived from
such export shall, -

(i) in respect of the goods or nerchandise

manuf actured or processed by the assessee,

be the ampbunt which bears to the adjusted

profits of the business, the sane proportion as

the adjusted export turnover in respect of such

goods bears to the adjusted total turnover of

the business carried on by the assessee ; and

(ii) in respect of trading goods, be the export

turnover in respect of such trading goods as

reduced by the direct and indirect costs

attributable to export of such tradi ng goods :

Provi ded that the profits conputed under

clause (a) or clause (b) or clause (c) of this
sub-section shall be further increased by the

amount whi ch bears-to ninety per cent of any
sumreferred to in clause (iiia) (not being

profits on sale of a licence acquired from any

ot her per'son), and clauses (iiib) and (iiic) of

section 28, the sanme proportion as the export

turnover bears to the total turnover of the

busi ness carried on by the assessee.

Expl anation. - For the purposes of this sub-

section, -

(a) "adjusted export turnover" neans the

export turnover as reduced by the export

turnover in respect of tradi ng goods ;

(b) "adjusted profits of the business" means

the profits of the business as reduced by the

profits derived fromthe business of export out

of India of trading goods as conputed in the

manner provided in clause (b) of sub-section

(3) ;

(c) "adjusted total turnover™ neans the tota

turnover of the business as reduced by the

export turnover in respect of tradi ng goods ;

(d) "direct costs" neans costs directly

attributable to the tradi ng goods exported out

of India including the purchase price of such

goods ;

(e) "indirect costs" means costs, not being

direct costs, allocated in the ratio of the export
turnover in respect of trading goods to the

total turnover ;

(f) "trading goods" neans goods which are not
manuf act ured or processed by the assessee.

(3A) For the purposes of sub-section (1A), profits
derived by a supporting manufacturer fromthe sale of
goods or nerchandi se shall be, -

(a) in a case where the business carried on by the
supporting manufacturer consists exclusively of sale

of goods or nerchandise to one or nore Export

Houses or Tradi ng Houses, the profits of the business
[***] ’

(b) in a case where the business carried on by the supporting
manuf act urer does not consist exclusively of sale of goods or
mer chandi se to one or nore Export Houses or Trading
Houses, the anpunt which bears to the profits of the business
[***] the same proportion as the turnover in respect of sale to
the respective Export House or Tradi ng House bears to the
total turnover of the business carried on by the assessee.
(4) The deduction under sub-section (1) shall not be
admi ssi bl e unl ess the assessee furnishes in the
prescribed form along with the return of incone, the
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report of an accountant, as defined in the Explanation
bel ow sub-section (2) of section 288, certifying that the
deduction has been correctly clained in accordance with
the provisions of this section:

(4A) The deduction under sub-section (1A) shall not be
adm ssi bl e unl ess the supporting manuf act urer
furnishes in the prescribed formalong with his return of
i ncone, -

(a) the report of an accountant, as defined in the
Expl anati on bel ow sub-section (2) of section 288,
certifying that the deducti on has been correctly
clained on the basis of the profits of the supporting
manuf acturer in respect of his sale of goods or

ner chandi se to the Export House or Tradi ng House

and

(b) a certificate fromthe Export House or Trading
House contai ning such particulars as may be
prescribed and verified in the manner prescribed that
in respect of the export turnover nentioned in the
certificate, the Export House or Tradi ng House has
not cl ai ned the deducti on under this section :
Provided that the certificate specified in clause (b)
shall be duly certified by the auditor auditing the
accounts of the Export House or Tradi ng House

under the provisions of this Act or under any ot her

I aw.

Expl anati on. - For the purposes of this section,-

(a) "convertible forei gn exchange" neans foreign
exchange which is for the tine being treated by

the Reserve Bank of India as convertible foreign
exchange for the purposes of the Foreign

Exchange Regul ati on Act, 1973 (46 of 1973), and

any rul es nade thereunder;

(aa) "export out of India" shall not include any
transaction by way of sale or otherw se, in a shop
enpori um or any other establishment situate in

I ndia, not involving clearance at (any custons
station as defined in the Custons Act, 1962 (52 of
1962) ;

(b) "export turnover" means the sal e proceeds,
received in, or brought into, India by the assessee
in convertible forei gn exchange i n accordance

with clause (a) of sub-section (2) of any goods or
ner chandi se to which this section applies and

whi ch are exported out of India, but does not

i nclude freight or insurance attributable to the
transport of the goods or nerchandi se beyond the
custons station as defined in the Custons Act,

1962 (52 of 1962) ;

(ba) "total turnover" shall not include freight or

i nsurance attributable to the transport of the

goods or nerchandi se beyond the custons station

as defined in the Custons Act, 1962 (52 of 1962):
Provided that in relation to any assessnent year
conmmencing on or after the 1st day of April

1991, the expression "total turnover" shall have
effect as if it also excluded any sumreferred to in
clauses (iiia), (iiib) and (iiic) of section 28

(baa) "profits of the business" nmeans the profits

of the business as conmputed under the head

"Profits and gai ns of business or profession" as
reduced by-

(1) ninety per cent of any sumreferred to in
clauses (iiia), (iiib) and (iiic) of section 28 or of
any recei pts by way of brokerage, conm ssion,
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interest, rent, charges or any other receipt of a
simlar nature included in such profits ; and

(2) the profits of any branch, office, warehouse or
any other establishment of the assessee situate
outside India ;

(c) "Export House Certificate"” or "Tradi ng House
Certificate" nmeans a valid Export House Certificate
or Trading House Certificate, as the case may be,

i ssued by the Chief Controller of Inports and
Exports, CGovernnent of India

(d) "supporting manufacturer” nmeans a person

bei ng an I ndi an conpany or a person (other than

a conpany) resident in India, manufacturing

(i ncluding processing) goods or merchandi se and

sel ling such goods or nerchandise to an Export

House or a Tradi ng House for the purposes of
export." (enphasi s suppli ed)

A 'brief analysis of the above Section 80HHC of the
Act, as anended with effect from 1.4.1992, indicates
rationalization of provisions relating to tax concession for
export profits. Under Section 80HHC, the exporters were
allowed, in the computation of their total income, a
deduction of the entire profits derived from exports.
During the relevant year, there existed a dual systemfor
conput ati on of export profits. The first nethod operated
in cases where the export was of goods nanufactured by

the tax payer. |In those cases the export profit had to be
conputed on the basis of the ratio of "export turnover" to
"total turnover". In effect, the forrmula was as foll ows:

80HHC concessi on = export profits = total profits x export turnover
total turnover
Where the export consisted of goods purchased from
third parties (trading goods) there was a second mnethod
of computation in which the export profits were to be
cal cul ated by deducting fromthe export turnover, direct
and indirect costs attributable to such exports. |In that
case the formul a was as under
80HHC concessi on = export profits = export turnover \026 (costs
attributable to such exports)

By the Finance Act, 1992, one nore anendnent

was nmade by which the | egislature declared that

conmi ssion received on assignnment of export orders,

br okerage, interest, rent and items nentioned in Section
28(iiia), (iiib) and (iiic), should not be treated in toto as
profits of the business relatable to exports and only 10%
thereof should be considered as the profit of the business
and the bal ance 90% shoul d not be included in the

profits. These amendnents took place with effect from
1.4.92, the date fromwhich the dual system of

conput ati on of export profits came into effect.

Al assessable entities were not eligible for

deduction under Section 80HHC of the Act. According to
Section 80HHC only an Indian conpany or a non-

conpany assessee who was the resident in India was
eligible for deduction provided he was engaged in the
export business of eligible goods. Under the Income Tax
Rul es, 1962, Form No. 10CCAC was prescribed. W quote
her ei nbel ow Annexures A & B to the said Form 10CCAC
"FORM NO. 10CCAC

[ See rul e 18BBA(3)]

Report under section *80HHC(4)/80HHC(4A) of the |Incone-tax
Act, 1961
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1. XXX XXX XXX

2. (a) *I/We certify that the deduction to be clained

by the assessee under sub-section (1) of Section

80HHC of the Incone-tax Act, 1961, in respect of the

assessment year\ 005\ 005\ 005.i s Rs\ 005\ 005\ 005\ 005\ 005. whi ch has
been determ ned on the basis of the sale proceeds

received by the assessee in convertible foreign

exchange. The said anount has been worked out on

the basis of the details in Annexure Ato this Form

(b) *I/We certify that the deduction to be clained by
the assessee, as supporting manufacturer, under sub-
section (1A) of section 80HHC of the Income-tax Act,

1961, in respect of the assessment year\005\005\005.. is
Rs. \ 005\ 005\ 005\ 005. ., which has been determ ned on the basis
of sales to Export House/ Tradi ng House* made during

the year, 'in respect of which a certificate has been

i ssued by the Export House/ Tradi ng House under the
provi so to sub-section (1) of section 80HHC of the

I ncome-tax Act, 1961. The said anmount has been

wor ked out on the basis of the details in Annexure B

to this Form

3. XXX XXX XXX

Dat e\ 005. Si gned
Account ant

Not es: XXX XXX XX

ANNEXURE A

[ See paragraph 2(a) of Form No.10CCAC]

Details relating to the claimby the exporter for
deduction under section 80HHC of the Income-

tax Act, 1961

1. Nanme of the assessee

2. Assessnent year

3. Total turnover of the business

4, Total export turnover

5. Total profits of the business

6. Export turnover in respect of trading goods

7. Direct cost of trading goods exported

8. Indirect cost attributable to trading goods
exported

9. Total of 7 + 8

10. Profits fromexport of trading goods [6 minus 9]
11. Adj usted total turnover (3 mnus 6)

12. Adj ust ed export turnover (4 mnus 6)

13. Adj usted profits of the business (5 mnus 10)
14. Profits derived by assessee from export of goods

or nerchandi se to which section 80HHC appli es,
conput ed under sub-section (3) of section

80HHC
15. Export turnover, deduction in respect of which
will be claimed by a supporting manufacturer in

accordance with proviso to sub-section (1) of
section 80HHC

16. Profit fromthe export turnover nentioned in
item 15 above, calculated in accordance with

proviso to sub-section (1) of section 80HHC

17. Deducti on under section 80HHC to which the
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assessee is entitled (Item14 mnus Item 16)
18. Remar ks, if any

ANNEXURE B

[ See paragraph 2(b) of Form No. 10CCAC]

Details relating to the claimof the supporting
manuf acturer for deduction under section

80HHC of the Income-tax Act, 1961

SECTI ON A

1. Nanme of the assessee

2. assessnment year

3. Tot al turnover of the business

4, The amount of profit under the head "Profits and

gai ns of business of profession”

5. Total turnover in respect of sale of Export
House/ Tradi ng House for which certificate is

recei ved from Export House/ Tr adi ng House

6. Profit fromthe turnover mentioned.in item5
above, conputed under sub-section (3A) of

section 80HHC

7. Remar ks, if any

SECTI ON B
Details of sale of Export House/Trading House

SL

No.

Name and
address of the
Export
House/ Tr adi ng
House to
whom goods or
nmer chandi se
were sold
Sal e

I nvoi ce

No.

and

dat e

Sal e

price

I nvoi ce No.
and date by
whi ch Export
House/ Tr adi ng
House has
exported

Dat e of
certificate

i ssued by

t he

Export

house/
Tradi ng

House
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under

cl ause (b)
of sub-
section
(4A) of
section
80HHC
Anmount

of

di scl ai ner
1

~NoO o~ WN

ACTI ON PO NTS

1. Report is to be filed along with return of incone.

2. "Total turnover" does not include cash conpensatory

support, duty drawback and profit on sal e of inport

entitlenent |icences.

3. "Export turnover" means the sal e proceeds (excluding freight
and insurance) receivable in convertible foreign exchange \026

See Circular No.564, dated 5-7-1990.

4. Report is to be obtainedin respect of each year for which
deduction is clained.”

Anal ysing the above fornula, as it stoodat the
relevant time, it is clear that the amunt of deduction
under Section 80HHC had to be computed as under
Busi ness profit x export turnover w total turnover + 90 per cent of
export incentive x export turnover w total turnover

Therefore, in the above formula there were three
concepts, nanely, "business profit", "export turnover"
and "total turnover". The first step was to find out the
busi ness profit. This was to be done in accordance with
the provisions of Section 28 to Section 43 of the Act.
Under Section 80HHC t he above three export incentives,
nanely, CCS, duty drawback and profit on sale of inport
licence, were includible in the "business profits" and,
therefore, they were taxable. The Finance Act, 1992,
restricted the term"export turnover” to FOB sal e
proceeds. However, the said Act excluded CCS, Duty
Drawback and profit on sale of inport entitlenment from
the term™"total turnover"”.

To sum up, the anmpbunt of deduction under Section

80HHC is to be conputed as under:

"1, Profit of the business \026 To find out "profit of
the business", the first step is to determ ne

i ncomre under the head "Profits and gai ns of

busi ness or profession" [as per section

28(iiia), (iiib), (iiic) this includes three export
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incentives. Fromthe inconme so arrived at,
deduct the follow ng:

a. 90 per cent of export incentive.

b. 90 per cent of receipts by way of

br okerage, conmi ssion, interest, rent,

charges or other receipts of a simlar

nature; and

c. profits of any branch, office, warehouse or
any simlar establishment of the assessee
situate outside India.

2. Export turnover \026 Sal e proceeds received in, or
brought into India, in convertible foreign

exchange within the prescribed tine (or within

the extended tinme limt) mnus freight and

i nsurance attributable to the transportation of
goods/ mer chandi se beyond 't he cust ons

station is export turnover for this purpose.

3. Total turnover \026 Fromthe turnover (as per
books of account) the follow ng should be
deducted if these are part of turnover:

a. freight/insurance attributable to the
transport of goods or merchandi se
beyond custonms station in India; and

b. export incentives.
4. Export incentives - Export incentives are:
a. profits on sale of a licence granted

under the Inports (Control) Order, 1955
made under the Inports and Exports
(Cbntrol) Act, 1947 [sec.28(iiia)];

. cash aSS|stance (by whatever nane
caIIed) recei ved or receivable by any
person agai nst exports under any
scherme of the Government of India
[sec.28(iiib)];

C. any duty of custons or excise re-paid-or
re- payabl e as drawback to any person

agai nst exports under the Custons and

Central Excise Duties Drawback Rules,

1971 [sec.28(iiic)]."

To sinplify the matter we quote herei nbel ow
par agraph 107.13-3P1 of the Direct Taxes Ready
Reckoner by Taxmann for the year 1993-94:

"107.13-3P1 X Ltd. is engaged in manufacturing

and/ or processing of heavy chem cal for export. For
the year ending March 31, 1993, the summarized
profit and | oss account is as follows:

Rs.

Expenses 32, 60, 000
Net profit 10, 30, 000
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42, 90, 000

Total turnover (of goods

export ed) 30, 50, 000

Frei ght and insurance

attributable to transport

of goods beyond custons

station 2,40, 000

Export incentive under

Section 28(iiia), (iiib), (iiic) 6, 50, 000

Br oker age, conmi ssion,

rent, interest 2,770,000

Profit of foreign branch 80, 000
42,90, 000

O her information \026

1. Qut of total expenses of Rs.32,60,000 debited to
profit and | oss account, Rs.51,600 is not deductible
by virtue of sections 40 and 40A. The bal ance
anmount is, however, deducti bl e.

2. On January 13, 1993, Rs. 86,920 is paid on
account of excise duty of the previous year 1991-

92. Since this anpbunt pertains to the previous

year 1991-92, it has not been debited to the
aforesaid profit and | oss account.

3. The conpany has received Rs. 24,90,000 in
convertible foreign exchange till Septenber 30,

1993. The company’s application for obtaining
extension of tinme under section 80HHC has been

rej ected by the Conm ssioner.

4, During the previous year 1992-93, the conpany
gets a short- tern1ga|n of Rs. 20, 000.
5. The conpany is entitled for deduction-under

section 80-1.

Conpute the net incone of the conpany for the
assessnment year 1993-94.

Profits and gai ns of business of profession:
Rs.
Net profit as P & L account
Add: Anount not deductible by virtue of secs.40 and 40A
10, 30, 000
51, 600

Less: Excise duty of 1991-92, deductible by virtue of
section 43B [see para 49. 10]
10, 81, 600
(-) 86, 920
Busi ness incone (under section 28)
Capital gains
9, 94, 680
20, 000
G oss total income
10, 14, 680
Less: Deduction
Under section 80HHC [ see Not e]
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Under section 80-1 [i.e., 25% of Rs.9, 94, 680]
Net income (rounded off)

5, 48, 355
2,48, 670
2,17, 660
Not e: Conputation of deduction under section 80HHC
1. Profit of the business - It will be calculated as foll ows:

I ncome under the head "Profits and gains of business or
pr of essi on"

9, 94, 680
Less:
90% of export incentives (i.e., 90% of Rs.6,50,000)
90% of brokerage, conmmi ssion, rent and interest (i.e.,
90% of Rs. 2,70, 000)
Profit of 'the foreign branch
Profit of the business

(-) 5, 85, 000
(-) 2, 43, 000
(-) 80, 000

86, 680

2. Export turnover \026 It is Rs.24,90,000 being the
brought to India (within the tine [imt), in the
convertible foreign exchange.

3. Total turnover \026 It is Rs.30,50,000.

4. Export incentive \026 Export incentive is Rs.6,50,000.

Amount of deduction is as foll ows:

(Rs. 86,680 x Rs.24,90,000 w Rs. 30, 50,000) + (90% of
Rs. 6, 50, 000 x Rs. 24,90, 000 w Rs. 30, 50, 000) =
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Rs. 5, 48, 355.

107. 13-4 ASSESSEE WHOSE EXPORTS GOCDS
MANUFACTURED/ PROCESSED BY OTHERS \ 026

HOW TO FI ND OQUT DEDUCTI ON - This category
covers those assessees who export goods
manuf act ur ed/ processed by ot hers:

107.13-4a Conditions \026 In order to get deduction one
has to satisfy conditions specified in paras 107. 13- 3a.

107. 13- 4b Ampount of deduction \026 Deducti on under
section 80HHC wi |l be determ ned as under:

(Export turnoverl mnus direct cost2 minus indirect
cost3) + (90 per cent of export incentive5 x Export
turnover w total turnover)

1. Export turnover \026 Sal e proceeds received in, or
brought into India in, convertible foreign

exchange wi-thin the prescribed tine (or within

the extended tinme limt) mnus freight and

i nsurance attributable to thetransportation of
goods/ mer chandi se beyond the custons

station, is export turnover for this purpose.

2. Direct cost \026 Under Explanation (d) to section 80
HHC(3), "direct costs" conprises the followng:

a. the purchase price of the goods, and

b. costs directly attributable to the trading

goods exported out of India.

Purchase price \026 under the accepted principles of
accounting, purchase price would nean invoice

val ue, including taxes and duties, as reduced by (i)
val ue of any purchase returns, (ii)trade discounts
and rebates, if any, allowed, and (iii) value of any
i ncentives which is passed on to the seller
Simlarly, sales tax set-off available in respect of
exports can al so be reduced from purchase costs.
However, cash di scount obtai ned any other rebate

or set-off available after the end of the relevant
previ ous year cannot be reduced from purchase

cost. If, as per the terns of the contract, any
export incentives are passed on to the seller, they
woul d have an effect on purchase price and to that
extent purchase cost would be | ower.

Costs directly attributable to tradi ng goods \026 These
costs woul d generally enbrace, apart fromthe
purchase cost and rel ated costs, such other costs
whi ch have been incurred either in relation to the
purchase, or in relation to the transportation or
storage of the goods prior to their export, or in
relation to the nmovenent of goods fromthe
exporter’s godown, prem ses or warehouse to the
custons station. The use of the word "directly"
signifies that there should be a proximate
connection between the costs and the purchase of
the trading goods. In other words, they should not
be "overhead costs".

3. I ndi rect cost V026 Under Explanation (e) to section
80HHC(3), the term"indirect costs" neans

costs (not being direct costs) allocated in the

ratio of the export turnover in respect of the

tradi ng goods to the total turnover. |In other
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words, indirect cost may be conputed as

under: (Total cost minus direct cost) x Export
turnover in respect of trading goodsl w Tota
turnover 4.

4. Total turnover \026 Fromthe turnover (as per
books of account) the follow ng should be

deducted i f these are part of turnover:

a. freight/insurance attributable to the
transport of goods or nerchandi se beyond

custons station in India; and

b. export incentives.
5. Export incentives \026 Export incentives are:
a. profits on sale of a licence granted under

the Inports (Control) Order, 1955 nade

under the Inports and Exports (Control)

Act, 1947 [sec.28(iiia)l;

b. cash assi stance (by whatever name call ed)
recei ved or receivable by any person

agai nst exports under any schene of the
CGovernment _of I'ndia [sec.28 (iiib)];

C. any duty of custons or excise re-paid or
re-payabl e as drawback to any person

agai nst exports under the Custons and

Central Excise Duties Drawback Rules,

1971 [sec.28(iiic)]"

The above exanples show that the formula under
Section 80HHC was very sinple-as far as it related to the
sol e busi ness of exports. The formula becane
conplicated in cases of conposite business.” In the case
of direct exporter there were three categories of assessees
\026 (i) an assessee who exported goods manufactured by
him (ii) an assessee who did not export goods
manuf actured by hi m but exported goods manufactured
by others; and (iii) an assessee who exported
manuf act ured goods as well as trading goods. The
formul a becanme conplicated in the case of the-third
category. It also becane conplicated in the cases of an
assessee who did not directly export goods but supplied
goods to an Export House/ Tradi ng House for the purpose
of export (subordinate nanufacturer).

The princi pal reason for enacting the above formula
was to disallow a part of 80HHC concessi on when the
entire deduction claimed could not be regarded as
relatable to exports. Therefore, while interpreting the
words "total turnover" in the above forrmula in Section
80HHC one has to give a schenmatic interpretation to-that
expression. There is one nore reason for giving
schematic interpretation. The various anendnments to
Secti on 80HHC show that receipts by way of brokerage,
conmi ssion, interest, rent etc. do not formpart of
busi ness profits as they have no nexus with the activity
of exports. |If interest or rent was not regarded by the
| egi sl ature as business profits, the question of treating
the sane as part of the total turnover in the above
formula did not arise. 1In fact, Section 80 HHC had to be
amended several tines since the fornula on severa
occasi ons gave a distorted figure of export profits when
receipts like interest, rent, conm ssion etc. which did not
have the el enent of turnover got included in the profit
and | oss account and consequently becane entitled to
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deduction. This was clarified by the above amendnent to
Section 80HHC commencing from1l.4.92. The said

amendnment nmade it clear that though comm ssion and

i nterest emanated from exports, they did not involve any
el ement of turnover and nerely for the reason that

conmi ssion, interest, rent etc. were included in the profit
and | oss account, they did not becone eligible to
deduction. W have to give purposeful interpretation to
the above section. The said section is entirely based on
the fornmula. The anmendnents fromtime to time indicate
that they became necessary in order to nake the formul a
wor kabl e.  Hence, we have to give schematic
interpretation to Section 80HHC of the Act.

Shri P.P. Ml hotra, leaned senior counsel appearing
for the Department (appellant), submitted that one has to
gi ve plain and unambi guous neaning to the word
"turnover" in the above formula; that there was no need
to call for any rule of interpretation or external aid to
interpret the said word; that having regard to the plain
words of the section, excise duty and sal es tax ought to
have been included in the "total turnover". Learned
counsel submitted that the word "turnover" even in the
ordi nary sense woul d i nclude the above two itens.

Learned counsel urged that the fornmula should be read
strictly. In this connection, he pointed out that the

| egi sl ature had expressly excluded itenms of freight and

i nsurance and not sales tax and excise duty fromthe

said definition. 1t was urged that while construing a
taxing statute strict interpretation should be given by the
Courts. It was urged that the definition of the words
“"total turnover" did not include freight/insurance. " He
urged that since the |egislature had excluded only

i nsurance and freight, it was not open to the courts to
excl ude excise duty and sales tax fromthe concept of
"total turnover"™ in the said forrmula. He contended that
the word "turnover" referred to the aggregate anount for
whi ch the goods were sold and since sales tax and excise
duty fornmed part of the value of the goods, the said two
items were includible in the definition of the words "tota
turnover". In this connection, |earned counsel placed
reliance on the judgnent of the Supreme Court in the

case of Ms. Chowinghee Sal es Bureau (supra).

Rel i ance was al so placed on "The Law and Practice of

I ncome Tax" by Kanga and Pal khi val a (ei ghth edition) at
page 123. In support of the contention that a tax or duty
is part of the dealer’s trading/business receipts, even if
the tax or duty is charged separately or credited to a
separate account. Reliance was al so placed on the
judgrment of the King’s Bench Division in the case of

Papri ka, Ltd., and Another v. Board of Trade - (1944)

1 Al ER 372, in which it has been held that wherever a
sal e attracts purchase tax, that tax affects the price
which the seller who is liable to pay the tax demands, but
it does not cease to be the price which the buyer has to
pay even if the price is expressed as cost x + purchase
tax. Reliance was al so placed on the judgnent of the
Court of Appeal in the case of Love v. Norman Wi ght
(Builders), Ltd. \026 (1944) 1 All ER 618, in which it has
been held that if a seller quotes a price of 'x' + purchase
tax, the buyer has to pay the anmpbunt of the tax as part of
the price and since the tax is charged on the whol esal e
val ue of the goods the tax element has to be taken into
account. It was urged that one has to give strict
interpretation to the word "turnover". |t was urged that
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there was no question of giving purposeful interpretation
to the word "turnover" in the said Section 80HHC of the
Act. It was urged that the |legislature had used the
expression "total turnover"” fromwhich it becane clear
that the said expression referred to the aggregate anount
for which the goods were sold and since the above two
itens formed part of the value of the goods, they were
includible in the "total turnover". Learned counsel urged
that there was no nerit in the contention advanced on
behal f of the assessee that excise duty was the liability of
the assessee to the Government and, therefore, it was not
includible in the total turnover. Learned counsel urged
that there was no nmerit in the contention advanced on
behal f of the assessee that the conponents of "export
turnover" and "total turnover" should be the sane in the
above fornula. Learned counsel submitted that the
formul a woul d beconme unworkabl e if the conmponents in

the "export turnover"” and the conponents in the "tota
turnover" ‘are-the sane. Learned counsel subnitted that
there was no nerit in the argunment advanced on behal f

of the assessee that excise duty and sales tax did not
formpart of trading receipts. Learned counsel subnmitted
that there was no nerit in the contention of the assessee
that the expression "business profits” in Section 80HHC
did not include receipts which did not enmanate for
exports and, therefore, such receipts did not constitute
an el ement of turnover.

We do not find any nerit in the above contentions

advanced on behal f of the Departnment. It is inmportant to
note that tax under the Act is upon incone, profits and
gains. It is not a tax on gross receipts. Under Section

2(24) of the Act the word "incone" includes profits and
gains. The charge is not on gross receipts but on profits
and gains. The charge is not on gross receipts but on
profits and gains properly so-called. G oss receipts or
sal e proceeds, however, include profits. According'to
"The Law and Practice of Incone Tax" by Kanga and

Pal khi val a, the word "profits" in Section 28 shoul d be
understood in normal and proper sense. - However,

subj ect to special requirenents of the.income tax, profits
have got to be assessed provided they are real profits.
Such profits have to be got to be ascertained on ordinary
principles of comrercial trading and accounti ng.

However, the income tax has laid down certain rules to

be applied in deciding how the tax shoul d be assessed

and even if the result is to tax as profits what cannot be
construed as profits, still the requirements of the incone
tax nmust be conplied with. Were a deduction is

necessary in order to ascertain the profits and gains,
such deductions should be allowed. Profits shoul d be
conputed after deducting the expenses incurred for

busi ness though such expenses may not be admi ssible
expressly under the Act, unless such expenses are
expressly disallowed by the Act [SEE: page 455 of "The
Law and Practice of Incone Tax" by Kanga and

Pal khi val a] . Therefore, schematic interpretation for
maki ng the fornmula in Secti on 80HHC wor kabl e cannot

be ruled out. Simlarly, purposeful interpretation of
Secti on 80HHC whi ch has undergone so many changes

cannot be ruled out, particularly, when those |egislative
changes indicate that the | egislature intended to exclude
items |like commission and interest from deduction on the
ground that they did not possess any el ement of

"turnover" even though conm ssion and interest




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 18

emanated fromexports. W have to read the words "tota
turnover" in Section 80HHC as part of the fornula which
sought to segregate the "export profits" fromthe

"busi ness profits". Therefore, we have to read the
formula in entirety. 1In that forrmula the entire business
profits is not given deduction. It is the business profit

which is proportionately reduced by the above
fraction/ratio of export turnover w total turnover which
constitute 80HHC concessi on (deduction). Incone in the
nature of "business profits" was, therefore, apportioned.
The above formula fixed a ratio in which "business
profits” under Section 28 of the Act had to be
apportioned. Therefore, one has to give wei ghtage not
only to the words "total turnover" but also to the words
"export turnover", "total export turnover" and "business
profits". That is the reason why we have quoted

her ei nabove extensively the illustration fromthe Direct
Taxes (I ncone tax) Ready Reckoner of the rel evant word.
In the circunstances, we cannot interpret the words
“"total turnover" in the above fornula with reference to
the definition of the word "turnover” in other laws |ike
Central Sales Tax or as defined in accounting principles.
CGoods for export do not incur excise duty liability. As
stated above, even conmm ssion and interest forned a

part of the profit and |l oss account, however, they were
not eligible for deduction under Section 80HHC. They
were not eligible even without the clarification introduced
by the | egislature by various anendnments because they
did not involve any elenent of turnover. Further, in al
ot her provisions of the incone tax, profits and gains were
required to be computed with reference to the books of
accounts of the assessee. However, as can be seen from
the Income Tax Rules and fromthe above Form

No. 10CCAC in the case of deduction underSection

80HHC a report of the auditor certifying deduction based
on export turnover was sufficient. ~This is because the
very basis for conputing Section 80HHC deducti on was
"busi ness profits" as computed under Section 28, a
portion of which had to be apportioned in terns of the
above ratio of export turnover to total turnover. Section

80HHC(3) was a beneficial section. It was intended to
provide incentives to pronote exports. The incentive was
to exenpt profits relatable to exports. |In the case of

conbi ned busi ness of an assessee havi ng export

busi ness and donestic business the |egislature intended
to have a fornula to ascertain export profits by
apportioning the total business profits on the basis of
turnovers. Apportionnent of profits on the basis of
turnover was accepted as a nethod of arriving at export
profits. This nethod earlier existed under Excess Profits
Tax Act, it existed in the Business Profits Tax Act.
Therefore, just as commi ssion received by an assessee i s
rel atable to exports and yet it cannot form part of
"turnover", excise duty and sales tax al so cannot form
part of the "turnover". Simlarly, "interest" enmmnates
fromexports and yet "interest" does not involve an

el enent of turnover. The object of the legislature in
enacting Section 80HHC of the Act was to confer a
benefit on profits accruing with reference to export
turnover. Therefore, "turnover"” was the requirenent.
Conmi ssion, rent, interest etc. did not involve any
turnover. Therefore, 90% of such comm ssion, interest
etc. was excluded fromthe profits derived fromthe
export. Therefore, even without the clarification such
items did not formpart of the fornula in Section
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80HHC(3) for the sinple reason that it did not emanate
fromthe "export turnover", much |ess any turnover.

Even if the assessee was an excl usive dealer in exports,
the said conmission was not includible as it did not
spring fromthe "turnover". Just as interest, comm ssion
etc. did not emanate fromthe "turnover”, so al so excise
duty and sales tax did not emanate from such turnover.

Si nce excise duty and sales tax did not involve any such
turnover, such taxes had to be excluded. Comm ssion
interest, rent etc. do yield profits, but they do not partake
of the character of turnover and, therefore, they were not
includible in the "total turnover". The above di scussion
shows that income fromrent, comm ssion etc. cannot be
consi dered as part of business profits and, therefore, they
cannot be held as part of the turnover also. |In fact, in
G vil Appeal No.4409 of 2005, the above proposition has
been accepted by the A O [See:  page no.24 of the paper
book], /if so, then excise duty and sal es tax al so cannot
formpart of the "total turnover" under Section 80HHC(3),
ot herwi se the fornula becones unworkable. In our view,

sal es tax -and exci se duty al so do not have any el enent of
“turnover"” which is the position even in the case of rent,
conmi ssion, interest etc. It is inmportant to bear in mnd
that excise duty and sales tax are indirect taxes. They
are recovered by the assessee on behal f of the

CGovernment. Therefore, if they are nade relatable to
exports, the formul a under Section 80HHC woul-d becone
unwor kabl e.  The viiew whi ch we have taken is in the

[ight of anendments made to Section 80HHC from ti nme

to tinme.

Bef ore concluding we nay state that profits are of
three types, nanely, book-profits, statutory profits and
actual profits. The amendnents to Section 80HHC( 3)

i ndi cate excl usion of book profits. For exanple,

conmi ssion, interest, etc. do formpart of the profit and
| oss account but for the purposes of calculation of profits
derived fromlocal sales and exports, they stand

excluded. The difficulty arises because the formula i's
based on the Hybrid System of Profits, nanely, actual

and statutory profits. Therefore, this judgment should be
read in the context of the above parameters. Qur

reasoning in this judgnent is confined to the workability
of the formula in Section 80HHC(3) of the Act as it stood
at the material tine.

For the above reasons, we see no nerit inthese
appeals filed by the Departnent and, accordingly, they
are disnmssed with no order as to costs.




