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Decr ee- Col | usi on-I ngredients of collusion-A party who need
not be inpleaded was not inpleaded-Does not constitute
collusion-Two linmted conmpani es-All directors comon Suit by
one- O her does not defend-Does not make the suit coll usive.

HEADNOTE:

Respondent No. 2 is the | essee of Respondent No. 1 .and the
appellant is the sub-lessee. Both the respondents 'Nos. 1
and 2 had the sane directors. Respondent No. 1 brought a
suit against respondent No. 2 for - eviction in which the
appellant was not inpleaded as'  a party. By agreenent
between the present respondent Nos. 1 and 2 that ‘suit was
not defended and ex-parte decree was obtained in favour of
respondent No. 1. By virtue of this decree the appellant as
a sub-lessee of respondent No. 2 becane a tresspasser and
had no right to remain on the land. To avoid this situation
the appellant filed a suit to set aside the decree on the
ground that it was obtained by collusion. The Trial Judge
accepted his contention and gave a direction that the
appel | ant still remained a tenant and directing t he
defendants in that suit fromtaking any steps in~ execution
of the ex-parte decree. On appeal the trial Court’s decree
was set aside on the ground that the present appellant’ had
failed to prove that the ex-parte decree was 0btained
col [ usi vel y.

Before this Court the same contentions as in the courts
bel ow were rai sed.

Held: (i) The nere fact that the defendant agreed with the
plaintiff that if a suit is brought he would not defend it
woul d not necessarily prove collusion. It is only if this
agreenment is done inproperly in the sense that a dishonest
purpose was intended to be achieved that they can be said to
have col | uded.

Scott v. Scott. 1913 Law Reports (Probate Division) 52 and
Nagubai Ammal & Ors. v. B. Shanma Rao, [1956] S.C.R 451

referred to

(ii) The law allows a landlord to institute a suit against

a lessee for the possession of the land on the basis of a
valid notification w thout inpleading the sub-lessee and the
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decree in such suit would bind the sub-Iessee and hence the
suit instituted by respondent No. 1 in the present case
cannot be said to have constituted an inproper act.

(iii) The omission of the respondent No. 2 to defend the
earlier suit was not al so an inproper act because even if it
had a good defence it was not bound to take it.

(iv) Even if the appellant was a Thika tenant within the
neaning of the Calcutta Thi ka Tenants Act, 1949, it would
have protected hi magai nst eviction by respondent No. 2 but
It would not have given protection against the eviction by
respondent No. 1 because the Act was designed to protect the
Thi ka Tenant fromeviction by the landlord only and not
agai nst eviction from any other source.

761

Shansuddi n Ahmad v. Dinanath Millick, Appeal from origina
decree No. 123 of 1957, decided on 13-8-59.

(v) The respondents Nos. 1 and 2 are two distinct |ega
entitles ‘and therefore sinply because both had the sane
directors it cannot be said that the purpose of the suit was
di shonest' _or sinister.

(vi) The —appellate Benchof the Hgh Court has correctly
decided that the present appellant has failed to establish
that the inpugned decree was procured collusively.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 172 of 1964.
Appeal fromthe judgnent and decree dated July 6, 1962 of
the Calcutta H gh Court in Appeal from Original Decree No.
213 of 1959.

S. T. Desai, B. Sen and B.P. Maheshwari, for the appllant.

H. N. Sanyal, Solicitor-General, Ait Kumar- Sen and S.N.
Mukherjee, for the respondent No. 1.

April 15, 1964. The judgnent of the Court was delivered by

DAs GUPTA, J.-The subject-matter of this litigation is a
piece of land in the heart of the business centre of the
city of Calcutta. This was part of a block of 52 cottahs
of land taken on | ease on January 21, 1950 fromthe Oficia

Trust ee, West Bengal, by a private limted conpany,
Raghuvanshi Private Ltd. The |lease was a building | ease for

a period of 75 years comrenci ng from January 21, 1950. The
| essee was required to conplete the construction of a three
or four storeyed building on the land within 10 years. In

Septenber 1960, Raghuvanshi Private Limted in its turn
leased 10 1/2 cottahs out of the 52 cottahs to a public
l[imted company, Land and Bricks Ltd. This~ | ease by
Raghuvanshi Private Ltd., (hereinafter referred to as
"Raghuvanshi") in favour of Land & Bricks Ltd., (hereinafter
referred to as "Land & Bricks") created a nonthly tenancy
conmmencing fromthe 1st Cctober 1950. Land and Bricks in
its turn sub-let the entire 10 1/2 cottahs to the present
appel l ant, Rupchand Gupta in his business nane of  H nd
Al rways. The lease was on the ternms as settled by two
| etters dated August 19, 1950 and Septenber 5, 1950 between
H nd Airways and Land and Bricks. By the terns of the sub-
| ease, the sub-lessee undertook not to sub-let the land to
anybody, to vacate the land as soon as it was required by
Land and Bricks for any purpose and not to construct
anything on the land but only to use the open land for
"garage purpose for nmotor vehicles". Inspite of this
undertaki ng however the appellant constructed a pacca
structure on the land. Land and Bricks protested un-
successfully and then started proceedi ngs under the Calcutta
762
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Municipality Act for denplition of the structures. Those
proceedi ngs were also unsuccessful. Land and Bricks, it
appears, also served on the appellant in February 1953 a
notice to quit. This was not followed up by any suit in
court. But a suit for arrears of rent was instituted by
Land and Bricks agai nst the appellant in Septenber 1955 and
another in 1957. Consent decrees were passed in both of
these suits. It appears ,that in about May or June 1954,
Raghuvanshi was desirous of getting possession of the |and
it has leased to Land and Bricks. The difficulty was that
Land and Bricks having sublet to the appellant was not in a
position to deliver possession to its |essor Raghuvansh

until and unl ess possessi.on was obtained fromthe appellant.
It was in these circunstances that Raghuvanshi determ ned
its lease in favour of "Land and Bricks by a notice to quit
dated the 11th April 1955.  Raghuvanshi then instituted a
suit No. 3283 of 1955 in'the Hi.gh Court of Calcutta against
Land and Bricks for possession of the |and. The appellant
was not inpleaded in the suit and Land and Bricks did not
contest it An ex parte decree was made by the Court in
favour of Raghuvanshi on the 11th May 1956.

The necessary | egal consequences of that decree is that the
plaintiff as the sub-lessee of Land and Bricks has no right
to stay on the |and and has becone a trespasser. It is to
avoi d the consequence of that decree, that the present suit
was brought by Rupchand Gupta. His case is that the decree
had been obtained "by fraud and col | usion between the de-
fendants in order to injure the plaintiff and to evict the
plaintiff fromthe said prem ses without any  decree being
passed against the plaintiffs" Both Land and Bricks and
Raghuvanshi have been inpleaded in the suit-Land and Bricks
as the first defendant, and Raghuvanshi _as the second
defendant. Both of them denied the all egations of fraud and
col | usi on.

The case that the decree was obtai ned by fraud was given up
at the hearing and only the allegation that it was a
col lusive suit was pressed.

The Trial Judge held that there was collusion between
def endant No. 1 and defendant No. 2 in the nmatter of obtain-
ing an ex-parte decree in suit No. 3283 of 1955 and that the
plaintiff was not bound by that decree. He gave a
declaration that the plaintiff was still —a tenant under
defendant No. 1 and was not liable to be ejected under the
ex-parte decree. He also ordered the issue of an injunction
restraining the defendants from taking any  steps in
execution of the ex-parte decree.

On appeal by the defendant No. 2, Raghuvanshi, the decree
made by the Trial Judge was set aside. The |earned Judges,
who heard the appeal, cane to the conclusion that

763

the plaintiff had failed to prove that the decree -in suit
No. 3283 of 1955 had been procured coll usively. So,  they
held that the plaintiff was bound by the decree in  that
suit.

It is against this decree of the appellate Bench of the High
Court that the present appeal has been filed by the
plaintiff Rupchand Cupta.

The only question for decision in the appeal is whether the
plaintiff had established his allegation that the ex-parte
decree had been obtained as a result of collusion between
Raghuvanshi and Land and Bricks. The main circunstances on
which the plaintiff relied to prove collusion and which
according to the |learned Judge established his case were
these: Raghuvanshi and Land and Bricks though distinct
entities had the sanme persons as directors. The
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construction of building in terns of indenture of lease with
Oficial Trustee was necessarily in the interests of
shar ehol ders of Raghuvanshi and so this was in the interest
of Land and Bricks also as the main shareholders were the
sarme. The Cal cutta Thi ka Tenancy Act, 1949 was a serious
inmpediment in the way of the plaintiff’'s eviction in any
suit by Land and Bricks. So, Land and Bricks attenpted to
get possession of the land by obtaining an order of
denolition of structures by proceedi ngs under the Calcutta
Munici pality Act. When these failed and it was apprehended
that a suit for ejectnent by Land and Bricks mght not
succeed against the plaintiff that this device of having a
suit by Raghuvanshi agai nst Land and Bricks was deci ded upon
by agreenent between Raghuvanshi and Land and Bri cks. By
arrangenent between the two, Land and Bricks did not contest
the suit and to avoid any risk of any defence being raised
by the plaintiff he was not inpleaded in the suit at all

Al the circunstances taken together justify, it was urged
by the appel lant, the conclusion that the defendant No. 2
col luded wi-th defendant No. 1 to procure the exports decree
for the purpose of executing that decree against the
plaintiff.

One of the sinplest definitions of collusion was given by

M. Justice Bucknill in-Scott v. Scott(1l). "Collusion may
be defined", said the |earned Judge, "as an inproper act
done or an inproper refraining fromdoing an act, for a
di shonest pur pose" . Substantially the sane i dea is
expressed in the definition given by Whatron's Law Lexicon
14t h Edition, p.  212. wviz.,  "Collusion in judicia

proceedi ngs is a secret arrangenent between two persons that
the one should institute a suit against the other in order
to obtain the decision

(1) [21913] Law Rerports (Probate Division) 52.
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of a judicial tribunal for sone sinister purpose". Thi s
definition of collusion was approved by the Court in Naguba

Ammal & ors., v. B. Shamma Rao and ors.(1).

Thus the nere fact that the defendant agrees ‘with the
plaintiff that if a suit is brought he would not defend it,
woul d not necessarily prove collusion. It is only if this
agreenment is done inproperly in the sense that It di shonest
purpose is intended to be achieved that they can be said to
have col | uded.

There is little doubt that in the present case Land -and
Bricks agreed with Raghuvanshi that the suit for ejectnent
woul d not be contested. Wen the suit was instituted Land
and Bricks did not contest and the ex-parte .decree was
passed. Raghuvanshi did not inplead this appellant in that
suit. Can any of these acts, viz., Land and Bricks agreeing
with Raghuvanshi that it would not contest the suit, the
actual refraining by Land and Bricks from contesting the
suit or the act of Raghuvanshi in not inpleading the
appel l ant, be an inproper act or inproper refraining froman
act? We do not see how any of these things can be said +to
be i nproper.

Taking the last action first, viz., Raghuvanshi’s om ssion
to inplead the appellant, it is quite clear that the |aw
does not require that the sub-lessee need be nade a party.

It has been rightly pointed out by the Hi gh Court that in
all cases possession of the laid on the basis of a wvalid
notice to quit served on the | essee and does not inplead the
sub-l essee as a party to the suit, the object, of t he
landlord is to eject the sub-lessee from the land in
execution of the decree and such an object is quite
legitimate. The decree in such a suit would bind the sub-
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| essee. This may act harshly on the sub-lessee; but this is
a position well understood by himwhen he took the subl eases
The law allows this and so the onission cannot be said to be
an i nproper act.

Nor is it possible, in our opinion, to say that the om ssion
of Land and Bricks to contest the ejectnent suit was an
i mproper act. It has not been suggested that Land and
Bricks had a good defence against the claim for ejectnent
but did not take it for the mere purpose of hel ping Raghu-
vanshi to get possession of the land. Even if it had a good
defence, we do not think it was bound to take it. It may be
that if Land and Bricks had a defence and the defence was
such which if brought to the notice of the court would have
stood in the way of any decree being passed in favour of
Raghuvanshi there woul d be reason to say that the om ssion
to inplead the sub-lessee was actuated by a di shonest pur-

pose and consequently was inproper. It is not necessary for
(1) [1956] S.C.R 451
765

us however to consider the matter further as neither in the
courts below nor before us was any suggesti on nade on behal f
of the appellant sub-lessee that Land and Bricks had even a
pl ausi bl e def ence against Raghuvanshi’s claimfor ejectnent.
W have already nentioned the fact that one of the
circunstances which the plaintiff clainmed showed collusion
was that the Cal cutta Thika Tenancy Act stood in the way of
the plaintiff’'s eviction of Land and Bricks. - It is unneces-
sary for us to decide whether or not the appellant was a
Thika tenant wthin the nmeaning of the Calcutta Thika
Tenancy Act, 1949. |f he was, that Act would wundoubtedly
have protected him against eviction by Land -and Bricks.
That Act could however have no operation in a suit ' brought
by Raghuvanshi against Land and Bricks. |t has been held by
the Hi gh Court of Calcutta that the Thika Tenancy Act was
designed to protect the Thika tenant fromeviction by his
andlord only and not against eviction from any  source.
Shansuddin  Ahnmed v. Dinanath Mullick & ors., Appeal from
Oiginal Decree No. 123 of 1957, decided on August 13,
1959). The correctness of this view has not been chall enged

bef ore us. Nor is it the appellant’s case that Land and
Bricks was a Thika tenant of Raghuvanshi. Obviously, this
could not be suggested, because Land and Bricks never
erected any structure at all. (See the definition of a Thika

tenant in s. 2, cl. 5 of the Calcutta Thika Tenancy Act,
1949). On the materials on the record we are satisfied that
there was no defence that Land and Bricks could have raised
for resisting Raghuvanshi’s claimfor ejectmnent.

The crux of the matter is: Was this attenpt by | Raghuvansh

to get possession of the land a dishonest or sinister
purpose? W are asked by M. Desai to spell dishonesty out
"of the fact that the directors of Raghuvanshi and Land and
Bri cks were common and so the persons who were interested in
Land. and Bricks were also interested in seeing that ' Raghu-
vanshi had not to suffer for forfeiture of his |ease for
failure to conply with the covenant to construct a building
by 1960. Al this may be taken to be true. But, we are
unable to see how this would make Raghuvanshi’s attenpt to
get possession of the |and dishonest or sinister. It is not
as if Raghuvanshi did not actually want to get possession of
the land but wanted to help Land and Bricks to get
possession. It has also to be renenbered that the identity
of the directors and the identity of the main sharehol ders
do not in any way affect the position that in law and in
fact Raghuvanshi and Land and Bricks were distinct and
separate entities. It is not even remptely suggested that
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Raghuvanshi and Land and Bricks were really one and the sane
person with two nanes.

766

If that had been so, there m ght have been good reason for
thinking that it was in an attenpt to surnmount the obstacle
represented by the Calcutta Thika Tenancy Act, 1949, that
this node of Raghuvanshi suing Land and Bricks for ejectnent
was resorted to. Indeed, if Raghuvanshi and Land and Bri cks
were one and the sanme person possession of Land and Bricks
woul d be possessi on of Raghuvanshi and a suit by Raghuvansh

to eject Land and Bricks would be neaningless. But, that is
not the appellant’s case. It appears fromthe H gh Court’s
judgrment that the plaintiff’'s counsel nade it plain before
the court that it was not his client’s case that the plain-
tiff's real I|essor was Raghuvanshi Private Ltd., and not
Land and Bricks Ltd.~ In the present appeal before us also
M. Desai argued on the basis that Land and Bricks and
Raghuvanshi were distinct entities and that the |ease of
Land and Bricks under Raghuvanshi was a real subsisting
| ease at the time of Suit No. 3283 of 1955.

In our judgnment, the appellate Bench of the H gh Court has
rightly come to the conclusion that the plaintiff has failed
to establish that the decree in Suit No. 3283 of 1955 was
procured collusively. The suit was therefore rightly dis-
m ssed.

The appeal is accordingly dismssed with costs.

Appeal dism ssed
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