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Dr. ARIJIT PASAYAT, J.

1. Leave granted.

2. Chal l enge in'this appeal is to the order passed by a

| earned Single Judge of the Punjab and Haryana H gh Court

di sm ssing the application filedin terns of Section 482 of the
Code of Crimnal Procedure, 1973 (in short the Y021Cr.P.C \022).
Appel lant had filed a petition for quashing the conplaint filed
by the respondent in ternms of Section 138 of the Negotiable
Instruments Act, 1881 (in short the \021Act\022) In the conplaint it
was averred that a cheque was issued by the appellant on
31.3.1998 whi ch was di shonoured by the bank when

presented on 11.4.1998. Notice dated 27.4.1998 was duly

served on the appellant. Since the accused appel | ant assured
that the cheque will be honoured if it is presented again, the
cheque was presented but was agai n di shonoured on

30.9.1998 for which notice dated 13.10.1998 was agai n served

on the appellant. But no paynent was made. Appellant filed

an application in terns of Section 245 of the Code of Crininal
Procedure, 1973 (in short the \021Cr.P.C. \022) before the trial court
for discharge. It was averred that the application was clearly
barred by time and therefore the said application ought to be

di smissed at the outset. The notion was opposed by the
respondent. The | earned Judicial Magistrate dism ssed the
application stating that in view of the judgnment in Adal at
Prasad v. Rooplal Jindal and Others [2004 (7) SCC 338], the
trial court cannot review or reconsider the order issuing
process; once process has been issued pursuant to an order
passed in a conplaint case. Appellant filed a petition.in terms
of Section 482 Cr.P.C which as noticed above was dism ssed.

It is to be noted that the only stand of the appellant before the
H gh Court was that even if the position as stated by the
respondent is accepted to be correct, in view of Section 142 B
of the Act, a conplaint was not to be entertained. Hi gh Court
di smi ssed the application on the ground that proviso of

Section 142 (b) of the Act was inserted vide Act 55 of 2002

whi ch enpowered the court to extend the period of limtation

on sufficient cause being shown. Therefore, the petition was
to be di sm ssed.

3. In support of the appeal, |earned counsel for the
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appel | ant submitted that the anendnent inserted by Act 55 of
2002 had no application to the facts of the case as the various
events took place nuch prior to 2002 and in fact the

conplaint was filed on 28.11.1998. It was further pointed out
that the case of respondent was not that case in hand was
covered by the amendnent. There is no such plea taken. The

H gh Court could not have nade out a new case

4, There is no appearance on behalf of the respondent.

5. For resolution of the controversy Sections 138 and 142 of
the Act are relevant. They read as foll ows:

"Section 138:

Di shonour of cheque for insufficiency, etc. of
funds in the account - Where any cheque

drawn by a person on-an account mai ntained

by himwi th a banker for paynent of any

amount of noney to anot her person from out

of that account for the discharge, in whole or
in part, of ‘any debt or other liability, is
returned by the bank unpaid, either because of
the anmpbunt of noney standing to the credit of
that account is insufficient to honour the
cheque or that it exceeds the anpunt arranged
to be paid fromthat account by an agreenent
made wi th that bank, 'such person shall be
deened to have conmitted an of fence and
shal I, without prejudice to any other provision
of this Act, be punished with inprisonnent for
a termwhich may extend to one year, or with
fine which may extend to twi ce the anmpunt of
the cheque, or with both:

Provi ded that nothing contained in this section
shal | apply unless -

(a) the cheque has been presented to the bank
within a period of six nmonths fromthe date on
which it is drawmn or within the period of its
validity, whichever is earlier

(b) the payee or the holder in due course of the
cheque, as the case nay be, nakes a denand
for the paynent of the said anpbunt of noney

by giving a notice in witing, to the drawer of
the cheque, within fifteen days of the receipt of
i nformation by himfromthe bank regarding
the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the
paynment of the said anpunt of noney to the
payee or as the case may be, to the holder in
due course of the cheque within fifteen days of
the receipt of the said notice.

Expl anation - For the purposes of this section
\ 023debt or other liability\024 neans a legally
enforceabl e debt or other liability.

Section 142:

Cogni zance of offences - Notw thstandi ng
anything contained in the Code of Crinmina
Procedure, 1973 (2 of 1974), -

(a) no court shall take cognizance of any

of f ence puni shabl e under Section 138 except
upon a conplaint, in witing, made by the

payee or, as the case may be, the holder in due
course of the cheque;

(b) such conplaint is made within one nonth

of the date on which the cause of action arises
under cl ause (c) of the proviso to Section 138;
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(Provided that the cognizance of a
conpl aint may be taken by the Court after the
prescribed period, if the conplainant satisfies
the Court that he had sufficient cause for not
maki ng a complaint within such period.)
(c) no court inferior to that of a Metropolitan
Magi strate or a Judicial Mgistrate of the first
class shall try any offence puni shabl e under
Section 138.1024

6. Bef ore the amendnent, the proviso, as quoted above, was
not there. Cl ause (a) of the proviso to Section 138 does not put
any enbargo upon the payee to successively present a

di shonoured cheque during the period of its validity. This
apart, in the course of "business transactions it is not
uncommon for a cheque being returned due to insufficient

funds or similar such reasons and being presented again by

the payee after sonetime, on his own volition or at the request
of the drawer, in expectation that it would be encashed. The
primary i'nterest of the payee is to get his nobney and not
prosecution of the drawer, recourse to which, normally, is
taken out of conpul sion and not choice. On each

presentation of the cheque and its dishonour, a fresh right-
and not a cause of action - accrues in his favour. He nay,
therefore, w thout taking pre-enptory action in exercise of his
such right under clause (b) of Section 138, go on presenting
the cheque so as to enable himto exercise such right at any
point of time during the validity of the cheque.

7. Section 5 of the General C auses Act, 1897 (in short the
\021CGeneral O auses Act\022) also throws considerable light on the
controversy. Section 5 reads as fol lows:

\0235. Coming into operation of enactnents \026 (1)
VWhere any Central Act is not expressed to

cone into operation on particular day, then it
shal |l conme into operation on the day on which

it receives the assent, -

(a) In the case of a Central Act nade before

t he comrencenent of the Constitution

of the Governor-Ceneral and

(b) In the case of an Act of Parlianment of the
Pr esi dent .
(c) Unl ess the contrary is expressed a Centra

Act or Regul ation shall be construed as
com ng into operation inmediately on the
expiration of the day preceding its
comrencenent . \ 024

8. Al laws that affect substantive rights generally operate
prospectively and there is a presunption against their
retrospectivity if they affect vested rights and obligations,

unl ess the legislative intent is clear and compul sive. . Such
retrospective effect may be given where there are express

words giving retrospective effect or where the | anguage used
necessarily inplies that such retrospective operation is

i ntended. Hence the question whether a statutory provision

has retrospective effect or not depends primarily on the

| anguage in which it is couched. |If the |anguage is clear and
unanbi guous, effect will have to be given to the provision is
guestion in accordance with its tenor. |f the |anguage is not

clear then the court has to decide whether, in the Iight of the
surroundi ng circunstances, retrospective effect should be
given to it or not. (See: Ms Punjab Tin Supply Co.,
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Chandigarh etc. etc. v. Central Government and Ors. AR

1984 SC 87).

9. There is nothing in the amendnent made to Section

142(b) by the Act 55 of 2002 that the sane was intended to
operate retrospectively. |In fact that was not even the stand of

the respondent. Qbviously, when the conplaint was filed on
28.11.1998, the respondent could not have foreseen that in
future any anmendnent providing for extending the period of
[imtation on sufficient cause bei ng shown woul d be enact ed.

10. That being so the Hi gh Court\022s viewis clearly
unacceptable. The inpugned order of the Hi gh Court is set

asi de. The proceedi ng pursuant to respondent\022s conplaint i.e.
Conpl ai nt No. 120 of 1998 in the Court of JMC, Chandigarh

i s quashed.

11. The appeal i s allowed.




