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ARBI TRATI ON PETI TION NO. 4 OF 2007

H. K. SEMA, J.

(1) This is an application filed under Section 11(6) of
the Arbitration and Conciliation Act, 1996 (in short "the Act")
for appointnent of an Arbitrator.

(2) | have heard Dr. A M Singhvi, |earned senior
counsel for the applicant and M. Kail ash Vasdev, | earned
seni or counsel for the respondents at |ength:

(3) The sol e question that arises for consideration in
this petition is as to whether an application under Section
11(6) of the Act is maintainable?

(4) In view of the order that | propose to pass, it may
not be necessary to recite the entire facts, leading to the filing
of the present application

(5) Suffice it to say that contract Nos.2001-Sl/25
2001-SI/26 both dated 12th January 2001 and Contract

No. 2001- Sl 1 /41 dated 28th February 2001 were

anmended/ nodi fi ed by way of a common addendum No. 1 on

2.3.2001. By an addendum dated 2nd March, 2001 cl ause (ii)
was introduced. It reads:

"(ii) Settlement of disputes through Indian

Arbitration Council, Delhi."

(6) The di spute having arisen and as agreed to by both
the parties the natter was referred to one M. Sanuel J.
Marshal |, who was agent for both the parties in the
transacti ons and who al so agreed to nedi ate between the
parties. Wth the intervention of M. Sanuel J. Mrshal, the
parties arrived at an agreenent to resolve the di spute between
the parties. The settlenent agreenent was entered into on
18.1.2002. dCause 18 of the settlenent reads:

"18. Shoul d any di spute or non

i mpl enentation arise this will be adjudicated

solely by M. Samuel J. Mrshall.’

(7) It also appears fromthe letter dated 12.11.2002 and
accepted on 21.11.2002 the parties have agreed to resolve the
di spute under the foll owi ng conditions:
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1. That the venue for resolution of this dispute

will take place in Singapore, assum ng that

M. Marshall is resident there, alternatively

the UK;

2. That the Agreenent dated 18th January

2002 is governed by India Law, and

3. UNCI TRAL rules will apply.

(8) Pursuant to the aforesaid agreenent, an application
was filed sonetine in January 2004, before the Arbitrator

nanely M. Sanuel J. Marshall. However, the respondents

herein did not participate in the arbitration proceedings. On
20. 6. 2005, the Arbitrator proceeded with the arbitration at

Si ngapore and passed the Award in favour of the applicant.

(9) Aggri eved by the Award dated 20.6.2005, the
respondent's herein chall enged the said Anard before the High
Court of '‘Republic of Singapore in Oiginating Mtion

No. 35/ 2005/ H inter alia on'the ground of violation of
principles of natural justice. On 31.7.2006, the Hi gh Court of
Si ngapore, set aside the Award with a liberty to the parties to
apply for fresh arbitration. This is undisputed that the
applicant herein did not apply for fresh arbitration before the
Arbitrator at Singapore. However, this application has been
filed before this Court under Section 11(6) of the Act.

(10) Dr. Si nghvi, |earned senior counsel for the applicant,
woul d submit that the agreenent i's governed by Indian Law

and, therefore, the lawin India is applicable and thus, this
Court can appoint Arbitrator in exercise of power under
Section 11(6) of the Act. Per contra M. Kail ash Vasdev,

| ear ned seni or counsel for the respondents, would content that
this application under Section 11(6) is not maintainable

i nasmuch as the parties have referred to the Arbitrator M.
Sanuel J. Marshall in Singapore. (The Award was passed by

M. Marshall at Singapore and the Award was set asi'de by the
Hi gh Court of Singapore with liberty to apply for fresh
arbitration and, therefore, the appropriate Court to apply is
the Court at Singapore and this application is misconceived.

(11) The facts are not disputed that the parties by a
nmut ual agreenent referred the dispute to M. SanuelJ.
Marshall. M. Samuel J. Marshall proceeded with-the

arbitration and passed the Award on 20. 6. 2005, whi ch was set
asi de by the Hi gh Court of Singapore on 31.7.2006:

(12) Section 2(1)(e) of the Act defines Court. It reads:
"(e) "Court" neans the principal Cvil Court of
original jurisdiction in a district, and includes
the High Court in exercise of its ordinary

original civil jurisdiction, having jurisdiction to
deci de the questions formng the subject-nmatter

of the arbitration if the same had been the

subj ect-matter of a suit, but does not include

any civil court of a grade inferior to such
principal Cvil Court, or any Court of Smal

Causes"”

Further, Section 42 of the Act provides
jurisdiction of the Court. It reads:

"Jurisdiction.- Notw thstandi ng anythi ng
cont ai ned el sewhere in this Part or in any other




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

law for the tinme being in force, where with
respect to an arbitration agreenent any
application under this Part has been nmade in a
Court, that Court alone shall have jurisdiction
over the arbitral proceedings and all subsequent
applications arising out of that agreenent and
the arbitral proceedings shall be made in that
Court and in no other Court."

(13) Section 42 read thus, provides that notw thstandi ng
anyt hi ng contai ned el sewhere in this part or in any other |aw
for the time being in force, where with respect to an arbitrator
agreenment any application under this part has been nade in a
court, that court alone shall have jurisdiction over the arbitra
proceedi ngs and all subsequent applications arising out of

that agreement and the arbitral proceedings shall be nade in
that court and in no other court.

(14) In the present case, as already adunbrated, the
parties agreed to refer tothe Arbitrator, M. Sanuel J.
Marshall for resolution of the dispute at Singapore. The

Award of the Arbitrator was passed at Singapore. The Award

of the Arbitrator was set aside by the Hgh Court of Singapore
and, therefore, in/nmy view, the Court at Singapore, which

al one shall have jurisdiction over the arbitral proceedi ngs and
all applications arising out of that agreenment shall be made in
that Court and no other Court.

(15) In support of his contention, Dr. Singhvi referred to
the judgnent of this Court, rendered in National Agricultura

Coop. Marketing Federation India Ltd. Vs. _@ins Trading

Ltd., (2007) 5 SCC 692. In that case Cause 17 of the

agreenent deals with arbitration and it provides that the

di spute be settled anicably by negotiati on and mnutua

agreement and if no settlement can be reached the matter in

di spute shall then be referred to'and finally resolved by an
arbitration in Hong Kong in accordance with the provisions of

the Arbitration and Conciliation Act, 1996.

(16) The question raised in that case was that whether
Section 11 of the Act is inapplicable in regard to the
arbitrations, which are to take place outside India? The
argunent in that case was that as the venue of arbitrati on was
outside India, Section 11 would not apply and, therefore,

nei ther the Chief Justice of India nor his designate will have
the jurisdiction to appoint an arbitrator.

(17) The aforesaid contention has been repelled in
paragraph 9 of the judgnent as under: -

"9. The rules of interpretation require the
clause to be read in the ordinary and natura
sense, except where that would lead to an
absurdity. No part of a termor clause should
be consi dered as a neani ngl ess surpl usage,
when it is in consonance with the other parts
of the clause and expresses the specific
intention of parties. Wen read nornally, the
arbitration clause makes it clear that the
matter in dispute shall be referred to and
finally resolved by arbitration in accordance
with the provisions of the Arbitrati on and
Conciliation Act, 1996 (or any statutory
nodi fi cati on, enactment or anendnent

thereof) and the venue of arbitration shall be
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Hong Kong. This interpretati on does not render
any part of the arbitration clause neani ngl ess
or redundant. Merely because the parties have
agreed that the venue of arbitration shall be
Hong Kong, it does not follow that laws in force
in Hong Kong will apply. The arbitration clause
states that the Arbitration and Conciliation
Act, 1996 (an Indian statute) will apply.
Therefore, the said Act will govern the

appoi ntnent of arbitrator, the reference of

di sputes and the entire process and procedure
of arbitration fromthe stage of appointnent of
arbitrator till the award is made and
execut ed/ gi ven effect to.

(18) In ny view, the facts of that case are not squarely
applicable in the present case.. The facts of the case at hand,

as al ready adunbrated, the parties to the agreenent agreed to

refer the dispute to the Arbitrator M. Sanuel J.Marshall. The
Award was passed by the said Arbitrator at Singapore. The

Awar d was-al so set aside by the Hi gh Court of Singapore with
liberty to apply for fresh arbitration

(19) Having nutual |y agreed to have the dispute referred
to an arbitrator at Singapore, the applicant is not pernmitted to
turn around and say that this Court be appointed an

arbitrator.

(20) In the facts and circunstances of the case, as recited
above, filing of an application under Section 11(6) of the Act,
before this Court, is msconceived.” The application is,

accordi ngly di sm ssed. No costs.




