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ACT:

Constitution of India, 1950, Art. 286(1)(a), Explanation

bef ore anmendnent by the Constitution (Sixth Armendnent) Act,
1956; ,Madras General Sales Tax Act (9 of 1939) S.
2(h), Explanation (2); and Sales Tax Laws Validation Act (7
of 1956), s. 2-Ban on taxation of inter-State Sal es
lifted--Qutside sales, if could be taxed.

HEADNOTE

Under Explanation (2) to s. 2(h) of ‘the Madras Ceneral Sales
Tax Act, 1939, a sale is deened to have taken place /in that
State, wherever the contract of sale m ght have been / nmade,
if the goods were actually in the State at the time when the
contract in respect thereof was made. The Constitution, by
Art. 286 as it was originally enacted, inposed four bans
upon the legislative power of the States to inpose sales
tax. Clause (1)(a) prohibited every State frominposing or
authorising the inposition of, a tax on outside sales. Am
outside sale was defined by defining an inside sale in the
Expl anation to the clause, as a sale which shall be deened
to have taken place in the State in which the goods have
actually been delivered as a direct result of such sale for
the purpose of consunption in that State notwi thstanding the
fact that under the general lawrelating to sale of /goods
the property in the goods has by reason of such sale passed
in another State. Cdause (1)(b) prohibited the inmposition
of tax on sales in the course of inport into or export out
of, the territory of India. Cause (2) prohibited the
i mposition of tax on the sale of goods where such sale took
place in the course of inter-State trade or comerce unless
Parliament otherw se provided. Cause (3) prohibited the
State frominposing or authorising the inposition of a tax
on the sale of any goods declared by Parlianment by law to be
essential for the life of the conmmnity, unless the
legislation was reserved for the consideration of the
President and had received his assent. This Court, in its
judgnent in the Bengal Imunity Co. Ltd. Case, [1955] 2
S.C.R 603 delivered on Septenber 6, 1955, held that because
of Art. 286(2), the State legislature could not inpose
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sales-tax on inter-State sales until Parlianent provided
ot herw se. By the Sales Tax Laws Validation Act, 1956,
Parliament renoved the ban contained in Art. 286(2) retro-
spectively, during the period between April 1, 1951, and
Septenmber 6, 1955, with the result that, transactions of
sal e, even though they were inter-State sales, could, for
that period be lawfully charged to tax. [386CE;, 387D, F-H
388A- D]

The respondent was a beedi manufacturer in the appellant-
St at e. Beedies, which were within the territory of the
appel lantState at the tine the contract of sale in respect
of themwas made were sold to non-resident buyers. On the
guestion whether the sales during the period fromApril 1,
1955 to Septenber 5, 1955 were taxable by virtue of
Expl anation 2 to s. 2(h) of the Madras CGeneral Sales Tax
Act, 1939, in view of the lifting of the ban on the |levy of
tax on inter-State sales by the Sales Tax Laws Validation
Act, the High Court relying on additional affidavits filed
before it, held 381

382

that the sales were outside sales and that the State had no
jurisdiction to inmpose sal es tax.

In appeal by the State;

Hel d: (1) The restrictions inposed by the several clauses of
Art. 286 as it stood were cunulative, and the legislative
power of the State to tax sale or purchase transactions
could be exercised only if it was not hit by any of those
[imtations. The Validation Act nerely lifted the ban under
Art. 286(2) but the ban inmposed by Art. 286(1)(a) was stil
effective, and could not be renpved by any legislation of

Parliament. Thus. even.if the ban under Art. 286 (2) was
renoved by the Validation Act, no State could tax an_ inter-
State sale or purchase which took place outside its
territorial limts. The sales falling within t he

Expl anation to Art. 286(1)(a) were fictionally 'to be
regarded as inside the State in~ which the goods were
actually delivered for consunption and so within the taxing

power of that State and as being outside all other States
and so, exenpt from sales-tax by those other States.
Therefore, in the present case, even though the sales fel

within Explanation (2) to s. 2(h) of the Madras GCenera
Sales Tax Act, it was beyond the competence of the Madras
State to tax themas the assessee had delivered the  goods
for consunption outside the State and were thus outside
sal es covered by the ban inposed by Art. 286(1)(a). [390E-H
hservations at p. 1082 in State of Bonbay v. United Mtors,
(I'ndia) Ltd., [1953] S.C.R 1069, The Bengal = Immunity Co.
Ltd. V. State of Bihar and Ors., [1955] 2 S.C.R 603, Shree
Bajrang Jute MIlls v. State of Andhra Pradesh [1964] 6
S.CR 691 and Singareni Collieries Co. Ltd. v. State of
Andhra Pradesh, [1966] 2 S.C.R 190, foll owed.

Messrs. Ashok Leyland Co. Ltd. v. The State of @ Mdras
[1962] 1 S.C.R 607, explained.

(2) The appellant-State, not having raised any objection
before the H gh Court that the H gh Court, in exercisingthe
revi sional powers under s. 38 of the Madras GCeneral Sales
Tax Act could not take the affidavits in evidence could not
urge in this Court that the Hi gh Court acted illegaly in
taking themin evidence. [392E]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 495, 539
and 540, 684, 694, 717 and 857 of 1966.
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Appeal s by special |eave fromthe judgnent and orders dated
Sept enber 23, 1963, April 29, 1963, July 29, 1964, March 13,
1964, June 22, 1964 and June 24, 1964 of the Madras High
Court in Tax Cases Nos. 246 of 1962 (Revision No. 96) 202
and 203 of 1961, 67 of 1963 (Appeal No. 6), 43 of 1964
(Revision No. 17), 12 of 1963 (Appeal No. 2) and 112 of 1964
(Revision No. 64) respectively.

G Ramanuj am and A. V. Rangam for the appellants (in al
the appeal s).

T. A.  Ramachandran, for respondent (in C.A No. 495 of
1966) .

M S. K Sastri and M. S. Narasinmhan, for respondent (in
C. As. Nos. 539 and 540 of 1966).

A N. Sinha and D. N. Gupta, for respondent (in C. A No.
684 of 1966).

383

Kartar Singh Suri and E.-C. Agrawala, for the respondent (in
C. A. No. 694 of 1966).

Avad Behari, for respondent (in C A No. 717 of 1966).

G N Dikshit for respondent (in C.A No. 857 of 1966).

Civil Appeal No. 495 of 1966

The Judgnent of the Court was - delivered by

Ramaswam , J. This appeal is brought, by special |eave,from
the judgment of the Madras High Court dated Septenber 23,
1963, in Tax Case No. 246 of 1962.

The respondent who was a Beedi nmanufacturer in Gudiyattam
Madras State was assessed to sales tax on a taxable turnover
of Rs. 1,73,502/11/10 for the assessnent year 1955-56 by the
Deputy Commercial ‘Tax Oficer. Against this order of
assessnment dated February 15, 1957 the respondent appeal ed
to the Appellate Assistant Conm ssioner of Conmercial Taxes,
Sal em di sputing the inclusion of a sumof Rs. 1, 11,299 / -
and odd on the ground that the said anount represented
ei t her second purchases or purchases nmade outside the  State
of Madras. Pending the appeal the Madras CGeneral Sales Tax
Act, 1959 was passed and the earlier Act of 1939 was
repeal ed and by force of the provisions in the 1959 Act, the
appeal was finally disposed of by the Appellate ~Assistant
Conmi ssi oner of Commercial Taxes, Salem By his order dated
July 2, 1960, the Appellate Assistant Conmi ssioner held that
the excise duty paid by the respondent could not form part
of his purchase turnover but in purported exercise of his
powers under the new Act enhanced the assessnent of the
turnover by including a gumof Rs. 1,15,406/14/9 as inter-
State purchases from April 1, 1955 to Septenber 5, 1955,
The respondent took the matter in further appeal “to the
Sales Tax Appellate Tribunal. The appellant also filed
petitions before the Tribunal for enhancenent of the
assessment by Rs. 3,66,213/12/- on the ground that the
amount represented sales of nanufactured beedies to/' non-
resi dent buyers during the period May 12, 1955 to “Septenber
5, 1955 and that the goods, in question were wthin the
territory of the State at the time the contract of sale in
respect thereof was made. It was contended on behal f of the
appel | ant that the sales were taxable by virtue of
Expl anation (2) to s. 2(h) of the Madras General Sales Tax
Act, 1939 in view of the lifting of the ban on the |levy of
tax on inter-State sales by the Sales Tax Laws Validation
Act, 1956 (Central Act VIl of 1956), hereinafter called the
"Validation Act’, and that it was wongly excluded from the
taxable turnover by the taxing authorities. By its order
dated July 13, 1962 the Appellate Tribunal allowed the
petition for enhancenent and rejected the contention of the
r espondent that the sales were agency sales t hr ough
Conmi ssion Agents. As regards the alleged second purchases
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or outside purchases of raw tobacco, the Appellate Tribunal
remanded the case to the Appellate Assistant Comn ssioner

Agai nst the order of the Appellate Tribunal the respondent
filed a petition in the H gh Court, of

384

Madras wunder s. 38 of the Madras CGeneral Sales Tax Act,
1959. By its order dated Septenber 23, 1963 the Hi gh Court
held: (1) that the inclusion of the inter-State purchases
from April 1, 1955 to Septenber 5, 1955 of Rs.
1, 15, 406/ 14/ 9. was bad as t he Appel | ate Assi st ant
Conmi ssioner had no jurisdiction to include that turnover;
(2) that the turnover of Rs. 3,66,213/12/- included by the
Appel late Tribunal could not be brought to tax as the
beedi es, which were the subject of the relevant sales, were
del ivered outside the State for purposes of consunption and
as the sales therefore constituted Expl anation sales wunder
Art. 286(1) of the Constitution as it stood prior to the
Si xth Amendment and consequently the Madras State had no
jurisdiction to tax the said sales. Being aggrieved by that
part of " the decision of the Madras H gh Court on the
guestion —of taxability of the said transactions of inter-
State sales effected prior to Septenber 6, 1955, the State
of Madras has brought the present appeal

The question presented for consideration in this appeal is
whet her the Madras /State had jurisdiction to | evy sales tax
on the alleged "Expl anation sal es" by the respondent during
the period between April 1, 1955 to Septenmber 5, 1955 by
virtue of Explanation (2) to s. 2(h) of the Madras GCenera

Sal es Tax Act, 1939.

Section 2(h) of the Madras Ceneral Sales ~Tax Act, 1939
states:

"2. In this Act, unless  there is  anything
repugnant in the subject or context-
(h)'sale’ with all its granmatical variations

and cognate expressions neans every transfer
of the property in goods by one person to
another in the course of trade or business for
cash or for deferred paynent or other val uabl e
consi deration, and includes also atransfer of
property in goods involved in the execution of
a works contract, and in the supply or
di stribution of goods by a co-operative
society, club, firmor any association to its
nenbers for cash or for deferred paynent  or
other valuable consideration but® does not
i nclude a nortgage, hypothecation, charge or

pl edge;
Expl anation (2)-The sale or purchase of. any
goods shall be deened, for the purposes of

this Act, to have taken place in this State,
wherever the contract of sale or < purchase
m ght have been nade-
(a) if the goods were actually in this ‘State
at the time when the contract of sale or
purchase, in respect thereof was nmade, or
(b) in case the contract was for the sale or
purchase of future goods by description, then
if the goods are actually produced in this
State at any time after the contract of sale
or purchase in respect thereof was nade.

385

Section 3 which is the charging section provides as follows:
"Subj ect to the provisions of this Act, -
(a) every dealer shall pay for each year a
tax on his total turnover for such year; and
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(b) the tax shall be calculated at the rate
of three pies for every rupee in such
turnover:
Provided that if and to the extent to which such turnover
relates to articles of food or drink or both sold in a
hotel , boardi ng house, restaurant, stall or any other place,
the tax shall be calculated at the rate of four and a half
pies for every rupee, if the turnover relating to those
articles is not less than twenty-five thousand rupees.
Under the CGovernnent of India Act, 1935, it was open to
every Pr ovi nci al Legi sl ature to enact | egi sl ation
authorising the levy of tax on sale of goods in respect of
transactions whether within or outside the Pr ovi nce,
provided the Province had a territorial nexus with one or
nore el enents constituting the sale. This resulted in I|evy
of sales tax by many Provinces in respect of the sane
transacti on--each Province fixiing upon one or nmore elenents
constituting the sale wi sh which'it had a territorial nexus.
The Constitution with a view to prevent inposition of
mani fol d " taxes on the sane transaction of sale, inposed by
Art. 286 restrictions on the |evy of 'sale and purchase taxes
on certain classes of transactions. Article 286, as it was
originally enacted, read as foll ows:
(1) No law of a State shall inmpose, or
aut horise the inposition of, a tax on the sale
or purchase of goods where such sale or
purchase takes place-(.a) outside the State;
or
(b) in.the course of the inport of the goods
into, or _export -of the goods out of, the
territory of India.
Expl anati on. -For the purposes of sub-clause (a), a sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State, notw thstanding the fact that
under the general law relating to/sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.
(2) Except in so far as Parliament may by law otherw se
provide, no law of a State shall inpose, or authorise the
imposition of, a tax on the sale or purchase of any goods
where such sale or purchase takes place in the course of
inter-State trade or commerce
386
Provided that the President. may by order
direct that any tax on the sal e or purchase of
goods which was being lawfully Ilevied by
the’ Governnment of any State inmediately before
the comencenent of this Constitution shall
notwi t hstanding that the inposition  of such
tax is contrary to the provisions of this
clause, continue to be levied wuntil t he
thirty-first day of March, 1951.
(3) No law made by the Legislature of a State
i mposi ng, or authorising the inmposition of, a
tax on the sale or purchase of any such goods
as have been declared by Parlianent by law to
be essential for the |life of the conmunity
shal | have effect unless it has been reserved
for the consideration of the President and has
received his assent.".
Article 286 thus inposed four bans upon |egislative power of
the States. Cause (1) prohibited every State frominposing
or authorising the inposition of, a tax on outside sal es and
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on sales in the course of inmport into or export outside the
territory of India. By el. (2) the State was prohibited
frominposing tax on the sale of goods where such sale took

place in the course of inter-State trade or conmerce. But
the ban could be renoved by the legislation nmade by the
Par | i ament . By el. (3) the Legislature of a State was

i ncompetent to inmpose or authorise inposition of a tax on
the sale or purchase of any goods declared by the Parlianment
by law to be essential for the life of the comunity, unless
the legislation was reserved for the consideration of the
Presi dent and had received his assent.
In The Bengal Inmmunity Co. Ltd., v. The State of Bihar and
QO hers(1l), it was held by this Court that the operative
provisions of the several parts of Art. 286, nanely el
((a), e. (1)(b), el. (2) and el. (3), are intended to
deal with different topics and one cannot be projected or
read into another, and therefore the Explanation in el
(1) (a) cannot legitimately be extended to el. (2) either as
an exception-or asa proviso thereto or read as curtailing
or limting the anbit of el. (2). It was further held that
until the Parlianment by law nade in-exercise of the powers
vested in it by el. (2) of Art. 286 provides otherw se, no
State nmay inpose or authorise the inposition of any tax on
sales or purchases of goods when such sales or purchases
take place in the/course of inter-State trade or conmerce,
and therefore the State Legi slature could not charge inter-
State sales or purchases until the Parlianent had otherw se
provided. The judgnment of this Court in The Bengal |munity
Conpany’ s(1) case was delivered on Septenber 6, 1955. The
President then issued the Sales Tax Laws Validation Odi-
nance, 1956, on January 30, 1956, the provisions of which
were |ater enbodied in the Sales Tax Laws Validation Act,
1956. Section 2 of this Act provided:
(1) [1955] 2 S.C. R 603,
387
"Val i dati on of . State |aws i mposi ng, or
authorising the inposition of, taxes 'on sale
or purchase of goods in the course of inter-
State trade or comerce. Not hwi t hstandi ng any
j udgrment, decree or order of any Court, no |aw
of a State inposing, —or authorising the
inmposition of, a tax on the sale or purchase
of any goods where such sal e or purchase took
place in the course of inter-State trade  or
conmer ce during the period between the 1st day
of April 1951, and the 6th day of Septenber,
1955, shall be deened to be invalid or ever to
have been invalid nerely by reason of the fact
that such sale or purchase took place in the
course of inter-State trade or comerce; and
all such taxes levied or collected or purport-
ing to have been levied or collected ' during
the aforesaid period shall be deenmed always to
have been Validly levied or collected in
accordance with law .............. "
By this Act therefore the Parliament renoved the ban
contained in Art. 286(2) of the Constitution retrospectively
but limted only to the period between April 1, 1951 and
Septenmber 6, 1955. Al transactions of sale, even though
the were inter-State sales could for that period be lawfully
charged to tax.
On behal f of the appellant the argunent was put forward that
the Validation Act having lifted the ban on taxation of
interState sales, the transactions of the respondent for the
period from April 1, 1955 to Septenber 5, 1955 were
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assessabl e to tax under the provisions of the Madras Cenera
Sal es Tax Act, 1939 operating on its own terns. Counsel for
the appel l ant particularly based his argunent on the second
Expl anation to s.2(h) of that Act and the decision of this
Court in Messrs Ashok Leyland Ltd. v. The State of
Madras(1). In our opinion, the argument put forward on
behal f of the appellant is not warranted. The decision of
this Court in Ashok Leyland s(1l) case has no bearing on the
guestion presented for determnation in this case. The
reason is that in that case the deliveries of notor vehicles
were inside the Madras State and the inter-State sales in
guestion were not "Explanation Sales" falling within Art.
286(1)(a). It is a well-settled proposition that the
operative provisions of the several parts of Art. 286.
nanely el. 1(a), el. 1(b), el. (2) and el. (3), are intended
to deal with different topics and one cannot be projected or
read into another, and therefore the Explanation in el
(1) (a) cannot legitimately be extended to el. (2) either as
an exception-or asa proviso thereto or read as curtailing
or limting the anbit of el. (2). In other words, the
| egi slative authority of the States to inpose taxes on sal es
and purchases was restricted by four limtations-in respect
of sales or purchases outside the State, in respect of sales
or purchases in the course of imports into or exports out of
India, in respect of sales or purchases which take place in
the course of
(1) [1962] 1 S.C R 607.
388
inter-State trade or comrerce and in respect of sales and
purchases of goods declared by Parliament to be essentia
for the life of the commnity.” These limtations overlap to
sonme extent, but the |egislative power of the State to tax
sal e or purchase transactions may be exercised, only if it
is not hit by any of the Ilimtations. The restrictions
i nposed by Art. 286 are curnulative. It follows therefore
that even if the ban under Art. 286(2) is |lifted by Parlia-
ment by the enactnent of the Validation Act, the WMadras
State cannot still tax inter-State sales or purchases / which
take place outside its territorial linmts because of, the
ban wunder Art. 286(1)(a) of the Constitution.. Wt is an
"outside sale" is defined by the Constitution by the
explanation to Art. 286(1) which states what should be
deenred to be an 'inside sale’. As provided by the Ex-
planation to Art. 286(1), a sale or purchase shall be deened
to have taken place in the State in which the -goods have
actually been delivered as a direct result of the sale
notw t hstandi ng the fact that under the general |aw relating
to sale of goods the property in the goods has, by reason of
such sale or purchase, passed in another State. . The |ega
position was stated by this Court in The State of Bonbay v.
The United Mdtors (India) Ltd. (1) as foll ows:
"It provides by nmeans of a legal fiction that
the State in which the goods sold or purchased
are actually delivered for consunption therein
is the State in which the sale or purchase is
to be considered to have t aken pl ace,
notwi t hstanding the property in such goods
passed in another State. Wy an ’'outside
sal e or purchase is explained by defining what
is an inside sale, and why actual delivery and

consunpti on in the State are nade t he
determning factors in locating a sale or
purchase will presently appear.The test of

sufficient territorial nexus was thus replaced
by a sinpler and nore easily workable test: Are
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the goods actually delivered in the taxing
State, as a direct result of a sale or
purchase, for the purpose of consunpti on
therein? Then, such sale or purchase shall be
deemed to have taken place in that State and
outside all other States. The latter States
are prohibited from taxing the sale or
purchase; the former alone is left free to do
so. Miltiple taxation of the same transaction
by different States is al so thus avoided."
This observation was not in any way dissented from by the
judgrment of this Court in the |later case-The Bengal |Imunity
Conpany’ s(2) case. The result therefore is that if the
terns of the Explanation are satisfied such sales are by a
fiction deenmed to be *inside’ the State of delivery-cum
consunption and therefore” outside’ all other States. In
such cases therefore only the State 'inside which the sale
is deemed to take place by virtue of the
(1) [1953] S.C R 1069, 1082.
(2) [1955] 2 S.C- R 603.
389
Expl anati on is exenpt- from the ban inposed by Art.
286(1)(a); all other States would be subject to that ban in

respect of such sales. This principle underlies the
decision of this Court in Shree Bajrang Jute MIIls Ltd. .
State of Andhra Pradesh(1l). |In that case,  the appellant,

carrying on business as a manufacturer of jute goods wth
its factory at Guntur, used to send jute bags by railway to
the cement factories of the ACC Qutside the State of
Andhr a. For securing a regular supply of jute bags, the
A.C.C. entered into a contract with the appellant and under
the despatch instructions fromthat conpany, the appellant
| oaded the goods in the railway wagons, obtained railway
receipts in the name of the A C.C _-as consignee and | agai nst
payment of the price, delivered the receipts to the Krishna
Cenment Works, Tadepalli, which was for the purpose of
receiving the railway recei pt and naki ng paynent, the agent
of the A.C.C. Fromthe anpbunts shown as gross turnover in
the return for the assessnent year 1954-55, the appellant
cl ai med reduction of certain anpbunts in respect of the goods
supplied by rail to the AC C outside the State of Andhra
Pradesh under its despatch instructions. The Comercial Tax
Oficer and the Deputy Commissioner of Commercial ~ Taxes
disallowed the claimand held that as the railway receipts
were delivered to the agent of the buyer within the State of
Andhra, and price was also realized fromthe agent ~of the
buyer within the State, goods nust be deened to ~have been
delivered to the buyer in the Stale of Andhra Pradesh, and
the appellant was |liable to pay tax on the sales. The
guestion for determnation in this Court was whether the
sales by the appellant to the AC C. may be regarded as
"nonExpl anati on sal es’, i.e., failing out si de t he
Expl anation to Art. 286(1). It was held by this Court " that
if the goods were delivered pursuant to the contracts  of
sale outside the State of Andhra for the purpose  of
consunpti on in the State into which the goods wer e
delivered, the State of Andhra could have no right to tax
those sales by virtue of the restriction inmposed by Art.
286(1)(a) read wth the Explanation. To attract t he
Expl anation, the goods had to be actually delivered as a
direct result of the sale, for the purpose of consunption in
the State in which they were delivered. The expression
"actually delivered in the context in which it occurs, can
"Only nmean physical delivery of the goods, or such action as
puts the goods in the possession of the purchaser and it
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does not contenplate nere synbolical or notional delivery.
It was accordingly held that the State of Andhra had no
authority to levy tax in respect of these sale transactions
in which the goods were sent under railway receipts to
pl aces outside the State of Andhra and actually delivered

for the purpose of consunption in those States. The same
view was reiterated by this Court in Singareni Collieries
Co. Ltd. v. State of Andhra Pradesh(2). |In that case, the

appel l ant conpany <carried on the business of mning coa
from its <collieries and supplying it to consuners both
wi thin and outside the State.

(1) [1964] 6 S.C. R 691. (2) [1966] 2 S.C. R 190.

390

In proceedings for assessnent to Sales tax, the conpany
clained that it was not liable to pay sales tax wunder the
Hyderabad General Sales Tax Act, 1950, on the price of coa
supplied to allottees outside the taxing State pursuant to
the directions of the Coal Commi ssioner issued under the
Colliery /Control Order, 1945. " This claimwas rejected by
the Sales "Tax Oficer on-the ground that the <coal in
guestion —was sold F.OR colliery sirding and was actually
delivered to the consumers within the State when it was
| oaded on their account inrailway wagons at the <colliery
siding. The appeal s against that decision to the appellate
authorities as well as'to the H gh Court were dismssed. It
was decided by this Court that so far as the period between
April 1, 1954 and Septenber 6, 1955 was concerned, sales of
coal for delivery to consunmers outside the State could not
be taxed under the Hyderabad Act because they were covered
by the explanation to Art. 286(1)(a) as it stood before
amendnent . It was held that the Explanation defines the
State in which the goods have actually been ~delivered for
consunption, as the State in which  for ~the purpose of
cl.(1l)(a) of Art. 286 the sale shall be deened to have taken
pl ace, and that State al one in which the sale is deenmed to
take place has the power to tax the sale, and for this
purpose it is immterial that property in the goods has
under the general lawrelating to sale of goods passed in
another State in which the allottee resided or ~carried on
busi ness.

The legal position therefore is that  the Validation Act
nerely lifted the ban under Art. 286(2) of the Constitution
on the State’'s power to |legislate but the ban inmposed by
Art. 286(1)(a) of the Constitution was still effective -and
could not be renoved by legislation of Parlianment. |n other
words, even if the ban under Art. 286(2) is renoved by the
Validation Act, no State can tax an interState sale or
purchase which takes place outside its territorial limts.
What is an "outside sale" is defined by the Constitution as
Expl anation to Art. 286(1) which states what should be
deened to be an "inside sale". It is well-settled that by
Art. 286(1l) (as it stood before the Sixth Anendnent) | sal es
as a direct result of which goods were delivered in a State

for consunmption in such State, i.e., the sales failing
within the Explanation to Art. 286(1) were fictionally to be
regarded as inside that State for the purpose of cl. (1)(a)
and so within the taxing power of the State in which such
delivery took place and being outside all other States

exenpt from sales-tax by those other States. As we have
already said, the Validation Act has lifted the ban under
Art. 286(2) alone but did not renove the ban under Art.
286(1) which continued to apply wi thout being affected by
the Validation Act. Therefore, even if a sale fell wthin
the Explanation under s. 2(h) of the Madras General Sales
Tax Act, 1939 it was beyond the conpetence of the Madras
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State to tax if the assessee had delivered the goods outside
the State for consunption therein. It follows therefore in
the present case that the goods sold and delivered outside
391
the State during the period fromApril, 1955 to Septenber,
1955 were not liable to tax under the Madras Ceneral Sal es
Tax Act, 1939 and the taxing authorities had no jurisdiction
to include Rs. 3,66,213/12/- in the turnover of t he
respondent .
We proceed to consider the next question raised in this
case, viz., that the Hgh Court acted illegally in
entertaining and relying upon the affidavits filed by the
respondent while exercising its revisional powers under s.
38 of the Madras General Sales Tax Act, 1959 (Madras Act |
of 1959). It was contended for the appellant that the Hi gh
Court could not itself record a finding of fact after taking
addi ti onal evidence and there was no express power conferred
by s. 38 upon the Hi gh Court for taking additional evidence.
Section 38 of the Madras General Sales Tax Act, 1959 states:
"38. (1) Wthin ninety days fromthe date on
which a copy of the order under sub-section
(3) of section 36 is served in the manner
prescribed, ~any person who objects to such
order ‘or the Deputy Conmm ssioner may prefer a
petition'to the H gh Court on the ground that
the Appellate Tribunal ~“has  either decided
erroneously or failed to decide any question
of |aw
Provided that the H gh Court may adnmit a
petition preferred after the period of ninety
days aforesaid if it is satisfied ‘that the
petitioner had sufficient cause for not
preferring the petition within the sai d
peri od.
(4)(a) If the High Court does not dismss the
petition summarily, it shall, after giving
both the parties to the petition a reasonable
opportunity of being heard, deternmine the
guestion of lawraised and either reverse,
affirm or anend the order against ~which the
petition was preferred or remt the matter to
the Appellate Tribunal, with the opinion of
the Hi gh Court on the question of |aw raised
or pass such order in relation tothe matter
as the H gh Court thinks fit.
(b) VWere the High Court renmits the nmatter
under clause (a) wthits opinion on_ the
guestion of |aw raised, the Appellate Tribuna
shal | amend the order passed by it in
conformity with such opinion.
(5) Before passing an order under sub-section
(4), the High Court may, if it considers it
necessary so to do, remt the petition to the
Appellate Tribunal, and direct it to return
the petition with its finding on any specific
guestion or issue.
392
(8) (a) The petitioner or the respondent nay
apply for review of any order passed by the
H gh Court under clause (a) of sub-section (4)
on the basis of the discovery of new and
i mportant facts which after the exercise of
due diligence were not within his know edge or
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could not be produced by himwhen the order
was nade.
(b) The application for review shall be
preferred within such tinme, and in such manner
as may be prescribed and shall where it is
preferred by any party other than the Deputy
Conmi ssi oner be acconpanied by a fee of one
hundred rupees.
It was argued for the appellant that under S. 38 the High
Court was empowered to interfere with the order of the
Appel late Tribunal only if it bad either decided a question
of law erroneously or bad failed to decide any question of
I aw. It was said that in any case the High Court should
have renmitted the matter to the Appellate Tribunal if it
considered it necessary for the proper disposal of the case
to take in evidence any additional facts under S. 38(5) of
the Act before passing an order under sub-s. (4) remtting
the matter to the Appellate Tribunal on any specific

guestion ~or issue. In our opinion there is considerable
force in _the argunment put forward on behalf of t he
appel | ant . But we do not wish to, express any concluded
opinion on this point-in the present case. It appears that
the appellant did not raise any objection before the Hgh
Court when the affidavits were taken into evidence. Havi ng

preferred no objection before the Hi gh Court it is not now
open to the appellant to gay that the H gh Court acted
illegally in taking those affidavits in evidence. It was
subm tted f or the  respondent -t hat t he transacti ons
thensel ves took place in 1955, nearly 12 years back and
ordinarily accounts of dealings would not be retained beyond
five years. Counsel for the respondent referred in this
connection to a rule framed under the Madras Ceneral  Sales
Tax Act. In these circunstances it was~ hardly worthwhile
for the High Court to remand the case for a fresh
i nvestigation. We therefore reject the argument  of the
appel l ant on this aspect of the case.

For the reasons assigned we hold that this appeall has no
nmerit and nust be dismissed. In the circunstances of the
case we do not propose to nmake any order as to costs.

Cvil Appeals Nov. 539 & 540 of 1966, 717 of 1966, 684 of
1966, 694 of 1966 and 857 of 1966.

The main question to be considered in these appeals is whe-
ther, after the enactrment of the Validation Act, Madras
State had the constitutional power to tax "“Explanation
sales" falling wunder Art. 286(1)(a) of the Constitution
i.e., where goods were delivered for consunption outside the
State and whether the ban under Art. 296(1)(a) was an
i ndependent ban and whether it could be renoved by
Parlianmentary | egislation under Art. 286(2). This question

393

has been the subject-matter of consideration in Cvil Appea

No. 495 of 1966, and for the reasons given in that case, we
hold that the Madras State had no authority to |evy sales
tax on such transactions of sale and the H gh Court —was
right in holding that the constitutional bar under Art.
286(1)(a) was not lifted by the Validation Act.

In CGivil appeals Nos. 539 and 540 of 1966 Counsel for the
appel | ant took an additional point that the H gh Court ought
not to have called for an affidavit from the respondent
"regarding the node of sale of wool to, the Bangalore
ner chant s". It was also said that the H gh Court had no
power to take that affidavit into evidence and cone to a
finding that the sales were "’ Explanation sales" within the
meani ng of Art. 286(1)(a) of the Constitution. 1It, however,
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appears that the appellant did not object to the production
of the affidavit in the H gh Court. It nust be taken that
the objection was waived and it is not now open to the
appel l ant to argue that the H gh Court had no power to take
the affidavit into evidence. W accordingly reject the
argunent of the appellant on this point.

In Civil Appeal No. 717 of 1966 it was argued for the appel -
lant that the Hi gh Court erred in assuming that in the
transactions in question the goods were delivered for

consunpti on outside the Madras State. It was said that the
case should have been remanded by the High Court to the
Appellate Tribunal for a fresh finding on the point. The

Hi gh Court has, however, taken the view that the
transactions took place in 1955-56 and ordinarily accounts
of dealings would not be retained by the assessee beyond
five years. The High Court has observed that apart from
this the transactions were very |large in nunber, about 4000
and odd and nost of themwere for a conparatively snal

val ue. Sonme -~ of the invoices referred in the assessnent
order show that they were for small amounts in regard to
articles like paint, aluminium tar and other articles. In

these circunstances the H gh Court came to the conclusion
that the goods were delivered to places outside the Madras
State for the purpose of consunption in the deliver States.
The High Court added that it was hardly worthwhile in these
circunstances to direct a renmand of the case to the
Appel late Tribunal for a fresh enquiry. It i's manifest that
the finding of the High Court on this point is a finding on
a question of fact and as there is proper ‘material to
support the finding of the H gh Court it is not possible to
accept the contention of. the appellant that the finding is
in any way defective in law. W accordingly reject the
argunent of the appellant on this point.

For the reasons expressed we hold that these appeal s have no
nmerit and they are accordingly disn ssed. In t he
circunmstances of the case we do not propose to nmke any
order as to costs except in C"' A 71.7 of 1966, /In that

appeal, the respondent will be entitled to costs as already
ordered on 29th July 1965.
V.P.S. Appeal s di-sni ssed
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