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DALVEER BHANDARI, J.

| had the benefit of reading the erudite judgnent of ny
| earned brother Justice Sinha. | concur withthe conclusions
and findings arrived at by himon all the issues except on the
i ssue of propriety of hearing of the matter by the judges (who
were on the Committee), after the appellants gave cl ear
consent to the hearing of cases by the full bench even before
the commencenent of the hearing of cases. | would therefore,
like to wite a separate judgnent.

These appeal s emanate froma Full Bench judgnment of
Punj ab and Haryana Hi gh Court in Gvil Wit Petition No. 8421
of 2002 along with other connected matters.

The founding fathers of the Constitution perhaps, in their
wi | dest dreans, could not have visualized that the people who
are expected to strictly adhere to the constitutional val ues and
gui de the destiny of the Nation, in tines to come would malign
and denigrate the systemto such an extent that for his grave
m sdeeds, the constitutional authority itself, in the |arger
public interest would be required to be put behind the bars.
The Chairnan of the Punjab Public Service Conmission is an
i mportant constitutional authority.

This case relates to a period when one Ravi nderpal Singh
Sidhu (in short, R S. Sidhu) was the Chairman of the Punjab
Public Service Comm ssion (hereinafter called the
Conmi ssion) from Septenber 1996 to 21.3.2002. His
cl andestine activities and m sdeeds reached the pinnacle of
di sgrace, ignom ny, dishonour, degradation and hunmiliation
Per haps, no one could have polluted the entire systemin a
greater measure. On 25.3.2002 an FIR was registered at
Police Station, Mbhali under section 7 read with section 13(2)
of the Prevention of Corruption Act, 1988 in relation to the
trap organized in which R S. Sidhu was caught red-handed
accepting a bribe of Rs. 5 |akhs.
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The statenent of one of the accused Jagman Si ngh (who
| ater turned as an approver) was recorded under Section 164
CrPC on 24.1.2002 and 24.4.2002. In three days from
17.4.2002 to 19.4.2002, nore than Rs. 16 crores were
recovered fromthe | ockers and the bank accounts of the

relations of RS. Sidhu. According to the State, a total cash
amount, securities and properties worth about Rs. 22 crores

wer e recovered. Qut of the said anmount, a sumof Rs. 1.28

crores was recovered fromthe house of Jagnman Singh. In the

history of this country, there nay not have been nmany cases of
the Prevention of Corruption Act of this magnitude, where
such huge anpunts were recovered. Al this amount was
collected by R S.Sidhu in'lieu of ensuring
recruitnent/appointnents to various offices of the PCS
(Executive Branch), allied services and PCS (Judicial Branch)
in the State of Punjab fromthe prospective candi dates.

Thi s unfortunat e epi sode teaches us an inportant |esson
that before appointing the constitutional authorities, there
shoul d be ‘a thorough and meticul ous i nquiry and scrutiny
regardi ng their antecedents. Integrity and nerit have to be
properly considered and eval uated in-'the appointnments to
such high positions. 1t is an urgent need of the hour that in
such appoi ntments absol ute transparency is required to be
mai nt ai ned and denonst r ated. The inpact of the deeds and
m sdeeds of the constitutional authorities (who are highly
pl aced) affect a very |large number of people for a very |long
time, therefore, it is absolutely inperative-that only people of
high integrity, nerit, rectitude and honesty are appointed to
these constitutional positions.

The fol |l owi ng vacanci es which arose during the tenure of
R S. Sidhu as Chairman of the Punjab Public Service
Conmi ssi on are under chall enge.

On the Administrative side the foll'owi ng vacanci es arose:

Class |: Direct Recruits: 28 vacanci es
Class Il (allied etc): Direct Recruits: 63 vacancies

Cl ass |: Nom nat ed: 18 vacanci es
Tot al 109
Similarly, on the Judicial Side the follow ng vacancies

ar ose:

Class | for 1998 vacanci es: 21

Class | for 1999 vacanci es : 14

Class | for 2000 vacanci es: 8

Class | for 2001 vacanci es: 21

Tot al 64

"By an advertisenment issued in February,
1998, the Commission invited applications for
recruitnment against 28 vacancies in PCS (Executive
branch) and 63 vacancies in Allied Services. In all
13094 candi dat es appeared in the prelimnary
exam nation held on 29.3.1998. CQut of them 1097
candi dat es were decl ared successful. The main
witten exam nation was held between 2.7.1998 and
2.8.1998 and the result was declared on 25.1.1999.
273 candi dates were called for interview which were
hel d bet ween 20.4.1999 and 22.6.1999. The fina
result was declared on 11.7.1999 and the
successful candi dates were appointed to PCS
(Executive branch) and Allied Services in
Sept enber, 1999 and thereafter.

Recruitment to PCS (Executive Branch)
by nomination nmade in terms of Rules 8
to 11 and 15 of the Punjab Cvil Service
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(Executive Branch (C ass-1) Rules, 1976
(for short, the 1976 Rul es’

For the year 1994:

There were three vacancies for Register A-l which
were to be filled fromanongst Tehsildars/ Naib
Tehsildars. There were two vacanci es for Register

A-11 which were to be filled from anongst G vi
Secretariat Mnisterial Staff. There was one vacancy
for Register A-l111 which was to be filled from

amongst the Excise and Taxation O ficers/ Bl ock

Devel opnent Officers/District Devel opnent and

Panchayat Oficers. There was one vacancy for

Regi ster ' C which was to be filled from anongst the

of ficers/officials workingin subordinate offices.
Interviews for selection for the vacancies to be filled
fromthe four registers were held on 6.4.1999,
28.7.1999 '‘and 29.7.1999, 4.1.1999 and 7.4.1999
respectively.

For the year 1996:

There were five vacancies for Register A-l.
There was no vacancy for Register A-ll. There were
two vacancies for Register A-Ill and there were three
vacancies for Register "C. Interviews for selection
for appointnment to Register A-1 were held on
26.5.1999. Interviews for selection for appointnent
to Register A-1l1l fromanongst District Developnent
and Panchayat O ficers were held on 29.5. 1999.
For sel ection from anongst Excise and Taxation
Oficers, interviews were held on 29.6.1999. For
Regi ster "C, interviews were held on 4.6.1999 and
7.6.1999.

PCS (Judicial Branch) made in terns of
Punjab G vil Service (Judicial Branch)
Rul es, 1951 (for short, 'the 1951 Rules’)

In all, four selections were nmade for
recruitment to PCS (Judicial Branch) during the
tenure of R S. Sidhu as Chairman of the
Commi ssion. The details of the vacancies for which
the sel ections were made are as under

Year Nunber of vacanci es
1998 21
1999 14
2000 8
2001 21

The candi dates sel ected on the
recomendati ons nmade by the Commi ssion except
those recomended in 2001 were appointed to the
service after obtaining approval of the H gh Court
on adnministrative side."

It may be pertinent to nmention that two FIRs were
registered. FIR No. 7 was registered at Police Station, Mbhal
under Section 7 read with Section 13(2) of the Prevention of
Corruption Act, 1988 on 25.3.2002 and the FIR No. 24 was
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regi stered on 30.4.2002 against R S. Sidhu and Pritpal Singh
the then Secretary of the Commission in the context of |arge
scale fraud conmitted in the selections nade by the

Commi ssion. On the basis of the material on record, it is
reveal ed that a nunber of candi dates paid nobney to R S.

Si dhu for ensuring selections in the exam nation and

appoi ntnent to the PCS (Executive Branch), Allied Services
and PCS (Judicial Branch) and in the raids, as nentioned
earlier, a huge anpbunt of npbney was recovered.

The Vi gilance Bureau highlighted the follow ng
irregularities commtted by the Comm ssion at the behest of
the then Chairman:

(1) The screeni ng of answer sheets of
conpetitive exanm nations reveals that the favoured
and tainted candidates were helped in witten tests
in one way or another. For instance sone selective
candi dat es were helped by giving question papers
one ni ght before the date of exami nations and if the
candi dates could not performwell in the witten
exam nati'on, the exam ners were asked to give
maxi mum marks to the favoured candi dates,
irrespective of the matter contained in the answer
sheets and the hand witing being not |egible.

(ii) The interview marks were tailored to help
the favoured and tainted candidates. This was the
main criterion used by the Chairman of the
Conmi ssion for sel ection of desired candi dates.
During the investigation of the case, this factor has
enmerged very clearly and thereis a strong evidence
in the case file. The favoured candi dates have been
given marks in the interview and the candi dates
conming in the way of favoured candi dates have been
given less marks in the interview to keep them way
down in the merit list.

(iii) Wi |l e pursuing the Iist of candi dates who
were interviewed by the Chairnan and the
Menbers, the nobst astonishing feature is that in
nore than 95% cases, Chairnman and t he Menbers
have allotted simlar marks to the candi dates after
interview which is inpossible as all the Menbers
and the Chairman were supposed to test the
capability of the candidates in their individua

capacities. It could never have been a consensus
gradati on.

(iv) In many of the selections there was a one
Menber Board.

(v) The procedure for calling experts, “paper

setting and paper setters, exam ners (Markers etc.)
were exclusively in the hands of the Chairnman as
reported by the Secretary, Punjab Service

Comm ssion and no such record is available in the
Conmi ssi on, whereas such record can only be

destroyed after a | apse of 5 years as per instructions
of the PPSC.

(vi) The sel ections, which are not based on
the conpetitive exanm nation, are based on pass
mar ks (percentage of basic degree + interview
marks). The procedure is such that the difference
in pass marks can be easily covered by interview
marks. For exanple, if 3 candidates have 50%
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60% and 70% marks in Graduation, their base

mar ks (40% of the percentage in basic degree) will
be 20, 24 and 28 respectively. The marks allotted
for interview can easily cover the gap of 8 marks

bet ween t he candi dates getting the | owest and

hi ghest base marks.

(vii) In sone cases the interview marks are
out of range of grade nmarks. For exanple, B+ (26 to
30) grade is given by the expert but the Board gave
hi mMher 32 marks. This irregularity may be due to
clerical mstake committed by the PPSC staff and is
therefore being verified.

(viii) There is sone evidence on the file that
expert(s) was/were asked to be selective."

On consideration of the entire material placed before it,
the State Governnent decided to cancel the entire selection
made for ‘recruitnment of PCS (Executive Branch) and Allied
Services in 1998. Consequently, a general order dated
24.8.2002 was issued termnating the services of the
appel | ant s.

Regardi ng Judicial Oficers appointed to PCS (Judicia
Branch), the High Court constituted a sub-conmttee of five
Judges to scrutinize the record of selection. After going
through the answer sheets of the candidates, who were
sel ected on the basis of exaninations held for recruitnent
agai nst the vacancies in the years 1999, 2000 and 2001, the
sub-conmttee subnmtted a report dated 30.5.2002 with the
observation that, interpolations and cuttings were nade in the
mar ks awarded to sone of the candi dates and their marks
were increased and that the assessnent nade by the
exam ners was far fromfair. The report of the sub-conmittee
was accepted by the Full Bench of the H gh Court and a
recomendati on was made to the governnent to term nate the
services of those who were appointed on the basis of the
sel ections made during the tenure of RS. Sidhu. On a
reference nade by the State Governnent, the second sub-
comm ttee exani ned the answer sheets of sonme of those who
were selected as well as the answer sheets of those who were
not sel ected and observed that a deliberate attenpt had been
made to give higher marks to sone undeservi ng candi dates
and at the sanme tinme, |ower marks were awarded to nore
neritorious candi dates. The report subnitted by the second
sub-conmittee was al so approved by the Full Court. On the
recomendati ons nmade by the Hi gh Court, the State
CGovernment term nated the services of those who were
appoi nted on the basis of the selections nade by the
Conmi ssi on agai nst the vacanci es of the years 1998, 1999
and 2000.

Al'l the appointnments were term nated on the
recomendati ons of the Hi gh Court on 27.9.2002. Sinilarly,
the appoi ntnents of nom nated Executive Class | Oficers were
term nated by order dated 23.5.2002.

These appel |l ants have filed a nunber of wit petitions
bef ore the Punjab & Haryana Hi gh Court which were
di smi ssed by the inpugned judgnent of the Full Bench being
devoid of any nerit.

These appel | ants, being aggrieved by the said judgnent of
the Full Bench, have now approached this Court by filing
these special |eave petitions. After hearing all concerned,
this Court granted special |eave petitions and these appeal s
have now been placed for final disposal before this Court.
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M. Rajiv Dhawan, |earned Senior Advocate and a |arge
nunber of counsel have appeared on behal f of the appellants.
Subni ssi ons nade by the appellants are sunmarized as
under :

() The appel | ants have chal | enged the inmpugned order

mai nly on the grounds of violation of articles 14, 21 and 311 of
the Constitution and the breach of the principles of natural
justice.

(rn) Sone of the appellants have subnitted that they had
conpl eted 3 years probation and according to Rule 23 of the
1976 Rul es they were deenmed to have been confirned in their
services and their services could not be term nated w t hout
hol di ng regul ar enquiry i'n accordance with the Punjab G vi
Servi ces (Puni shnment and Appeal) Rules, 1970 (for short, 'the
1970 Rules’) read with Article 311 of the Constitution of India
and, in any case, Rule 23 could not have been invoked for

di spensing with their services because their work, conduct
and performance had renmi ned satisfactory during the period
of probation.

(rrr) The appell ants have al so submtted that both the

Vi gi |l ance Bureau and the Chief Secretary had decided the

i ssue of mass dismissal orders in |less than 24 hours wthout
proper application of ‘mind.~ It was also subnitted that the
Screening Conmittee of 2004 showed that an exercise
separating tainted fromthe non-tainted candi dates coul d be
done in two or three nmonths. It was submitted that the

deci sion of nass dism ssal was passed on insufficient nateria
and wi thout application of mnd.

(1v) Sone of the appellants have subnitted that their
academ c records are very good and they were selected to PCS
(Executive Branch) and/or Allied Services and PCS (Judicia
Branch) on the basis of their acadenic records and their good
performance in the exami nations held and they have not hing

to do with the illegalities, irregularities commtted by R S.
Si dhu during his tenure as the Chairman of the Punjab Public
Servi ce Comm ssion and, therefore, their appointnments shoul d
not be di sturbed.

(V) Those appointed to PCS (Executive Branch) from

Regi sters A1, All, AIll and ' C have averred that they were
sel ected on the basis of their outstanding service record and
the taint, if any, attached to the selections nmade for

appoi ntnent by the direct recruitnent cannot affect their

sel ections. The candi dates belonging to the reserved
categories of Schedul ed Castes, Backward Cl asses, EXx-

servi cenmen, Freedom Fi ghters and Handi capped have averred
that they have nothing to do with the selections made by R S.
Si dhu by taking bribe fromthe candi dates or on account of
"Sifarish" and their services could not have been term nated
on the basis of the reports of the Vigilance Bureau.

(V1) The appel | ants have al so challenged that there/'is no
definite or specific material available with the State
Government on the basis of which it could forma bonafide

opi nion that selections were tainted and the reports prepared
by the Vigilance Bureau could not be relied upon for

term nating their services because the sanme were entirely
based on the statenent of approvers recorded under Section
164 of the Code of Criminal Procedure.

(Vi) It has al so been subnitted that the crinmina

i nvestigations were in relation to the Chairnman, PPSC without
shedding |ight on nom nated candi dates. Even without getting
the interview details of nom nated candi dates the Vigil ance
Bureau treated this as a case of nass corruption on
21.5.2002. This action was clearly arbitrary and whol |y

unt enabl e.

(VI1l) The appellants submitted that there was no nateria
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before the Comrittee on the basis of which the drastic order of
cancel ling the selections of three batches conprising of 39
judicial officers could be made. It was further subnitted that
the examination of material including answer-sheets of
sel ect ed/ non-sel ect ed candi dates, statenments of approvers
under Section 164 of the Code of Crimnal Procedure was done
only in context of 1998 batch on its back reference fromthe
State Covernnent.
(1'X) The appellants further submtted that the Full Bench of
the High Court |ost sight of the fact that there were four
separate batches in which four separate sitting H gh Court
judges participated as experts whose opini on was bindi ng
under Rule 4 of Part C of the PCS (JB) Rules, 1951. There was
no all egation of any inpropriety commtted by the experts of
the Interview Board.
(X) The appel l ants al so submitted that the fact finding
enquiry which came-to the conclusion that the findings of
m sconduct, on the basi's of which the services of the
appel | ants were term nated was conducted behind the back of
the appellants. They were neither associated with the enquiry
nor was any material supplied to thembefore or after the
termination, to enable themfromeffectively rebutting the
findings. The appellants were only permitted to exanmi ne their
own answer-sheets in which no cutting/overwiting/
irregularity was found.
(X1) According to the appellants, the H gh Court erroneously
proceeded on the administrative side to presune that the nere
irregularity in 7 papers of 2001 batch neant irregularity of the
entire batch. On the basis of thi's presunption another
presunption was raised that there were irregularities in all the
four batches from 1998 to 2001. In the case of other selections
hel d by the PPSC under the Chairmanshi p-of RS. Sidhu, the
CGovernment had undertaken to constitute two separate
conmittees which had gone into the record of over 3,500
candi dates to ascertain the presence of any taint or otherw se.
In the present case, it was not inpractical or inpossible to
have conducted this exercise for the serving judicial officers
who were only 39 in nunber. According to the appellants, the
action of cancelling was taken in extrenme haste and wi't hout
any | ogi cal basis.
(X11) The appellants submitted that it was incunbent upon
the State Governnent to establish fromthe records that prior
to 23.5.2002 it had examined all the sel ections made during
the tenure of RS. Sidhu and it was after such a detail ed
consideration that it becanme apparent that the taint was only
in respect of the selections in the year 1998 which woul d
necessitate the extrenely harsh and punitive decision to
term nate en nasse selections of all the candidates on the
ground that the entire selection process was vitiated.
(XI'1l) The appellants submtted that the sel ections were
vitiated because, according to the respondents, M. Sidhu
enpl oyed corrupt nethods in the sel ection process of the
candi dat es. Fromthis criterion or yardstick, all the 3,446
sel ections made during the tenure of R S. Sidhu would stand
"tainted’ and the services of all these candidates are also liable
to be term nated
(XI'V) The appellants submitted that it was not a case of
large scale irregularities where it was inpossible to separate
the tainted candidates fromthe non-tainted candi dates. The
test for determ ning whether a set of facts qualifies to be a
case of large scale irregularities sustaining a decision to cance
the entire selection was aptly stated by this Court in the case
of Union of India v. Rajesh P.U (2003) 7 SCC 285 in the
fol |l owi ng words

“In the light of the above and in the absence of
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any specific or categorical finding supported by any
concrete and relevant material that w despread
infirmties of an all-pervasive nature, which could
be really said to have underm ned the very process
itself inits entirety or as a whole and it was

i mpossi ble to weed out the beneficiaries of one or
the other irregularities, or illegalities, if any, there
was hardly any justification in |aw to deny

appoi ntnent to the other sel ected candi dates whose
sel ections were not found to be, in any nanner
vitiated for any one or the other reasons. Applying
a unilaterally rigid and arbitrary standard to cance
the entirety of the sel ections despite the firm and
positive information that except 31 of such sel ected
candi dates, no infirmty could be found with
reference to others, is nothing but total disregard of
rel evanci es and al l'owi ng'to be carried away by

irrel evanci es, giving a conplete go-by to contextua
consi derations throwing to the winds the principle
of proportionality in going farther than what was
strictly and reasonably to neet the situation. In
short, the conpetent authority conpletely

m sdirected itself in-taking such an extrene and

unr easonabl e deci sion of cancelling the entire

sel ections, wholly unwarranted and unnecessary

even on the factual situation found too, and totally
in excess of the nature and gravity of what was at
stake, thereby virtually rendering such decision to
be irrational ."

It is the sacred duty of the Court to sift the grain fromthe
chaff. The expression "public interest™ or "probity in
governance" cannot be put in a strait-jacket. "Public interest"
takes into its fold several factors. There cannot be any hard-
and-fast rule to determ ne what is public interest. The
circunstances in each case woul d determ ne whet her the
action was taken in public interest or was taken to uphold
probity in governance
(XV) The appel l ants subnmitted that where there are
i mput ati ons agai nst a key deci sion maker or a key deci sion,
every deci sion made by such deci si on maker during his period
of office is not necessarily tainted and to be set aside. Infact,
the correct approach is to investigate the issues thoroughly
and to weed out the tainted decisions fromthe ones that are
not .

(XVl) The inpugned order of termination is also stigmatic. The
order ostensibly discharged the appellants during the period of
probati on but the order of discharge in fact was because of
serious allegations of corruption which appeared in the press
against the entire batch. |[If the veil is lifted it will be seen that
the only reason why the appellants’s services have been
terminated is the so called misconduct attributed to the entire
batch. Under these circunmstances, since the order is

stigmatic in nature the same could not have been passed

wi t hout conducting an enquiry and giving the appellants an
opportunity of explaining their position. The order is,
therefore, liable to be quashed.

(XVI'l) The passing of such an order at this stage of a
person’s career has serious consequences in the entire course
of the individual’s life. Today, the appellants would have to
suffer a big stigna of having been disnissed fromthe service
on account of their being a part of so called tainted batch.
(XVI11) The appellants subnitted that they have spent three
best years of their lives taking the departnmental exam nations
and serving the State. Therefore, it is totally arbitrary and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

18

illegal on the part of the State Governnent to throw the

appel l ants out of job at this stage uncerenoniously. The order

is totally arbitrary and liable to be quashed on this ground.

(XI'X) The order of termination is in clear violation of Rule
17 of the PCS (EB) (Oass 1) Rules 1976 which stipul ates thus

"the Govt. may at any tinme, for reasons to be recorded in

witing, renove the name of any person fromany register of

accepted candi dates; provided that before taking such action

the person concerned will be given an opportunity against the

action so proposed"”.

(XX) The entire case of the respondent State is based on the
report of investigation nmade by the Vigil ance Departnent,

which is primarily based upon the statenent of the tout

turned approver and the nmatter is still sub-judice before the

| earned Trial Court, hence there is no veracity of these
statements or reports in'law and can never be the basis of

term nation of services. The report and the challan have been
presented by the Vigilance Departnent in the nonths of July

and August 2002 whereas, the-inpugned order of termination

was passed on 23.5.02.

(XX1) That the allegation of pushing up the unneritorious
candi dates with a purpose to facilitate their selections by
awarding them nore/ marks in the interview is not

substantiated by the fact that a | arge nunber of candi dates

who are not named in the FIR have al so got very high/| ow

marks. The suggestion of the State Government would in fact
amount to a proposition, that marks in the interview are

linked with the academ c record of the candidate and any

di screpancy in the same would give rise to suspicion of taint.
If this was so then the entire objective of conducting an
interviewis lost. An interviewis included in the selection
process so as to evaluate the personality, |eadership quality
and ability to be a good administrator by the Sel ecti on Board.
It is not uncommon where academ cal l'y sound candi dat es nmay
prove to be bad adm nistrators due to |ack of the above
nmentioned qualities. Thus, in case the argunent of the State
is to be accepted, possibly no selection can hold good and taint
can be read into practically any selection process.

(XXI'l') Reliance has al so been placed on the case of Union

of India v. Rajesh P.U., Puthuval ni kathu [(2003) 7 SCC

285]. In this case, applications were invited for filling up 134
posts of Constables by the Central Bureau of |nvestigation

The sel ection process consisted of a witten exam nation and

an interview foll owed by a physical fitness test. However, the
sel ected candi dates including the respondent were informed

that the selection Iist had been cancell ed by the Specia
Conmittee constituted to enquire into the all egations of
favouritismand nepotismon the part of the officers in
conducting the Physical Efficiency Test and irregularities
commtted during the witten exam The respondent

approached the High Court after his application was dism ssed
by the Central Adm nistrative Tribunal. The Divi sion Bench
after perusal of the Conmittee's report and review of the entire
process categorically rejected allegations of

nepoti sm favourti smand came to the conclusion that there

was no justification to cancel the entire sel ection when the

i mpact of irregularities which crept into evaluation on merits
could be identified specifically and was found, on a

reconsi deration of the entire records, to have resulted in about
31 specific nunber of candi dates bei ng sel ected undeservedly

to the detrinment of simlar such nunber of candi dates.

Repelling the plea that a person in the select |list has no vested
right to get appointed and finding the cancellation of the entire
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sel ection arbitrary and unreasonable, the H gh Court allowed
the wit petition
(XXI'1'l) An appeal was preferred to this Court. This Court
observed that applying a unilaterally rigid and arbitrary
standard to cancel the entirety of the selections despite the
firmand positive information that except 31 of such sel ected
candi dates, no infirmty could be found with reference to
others, is nothing but total disregard of relevancies and
allowing to be carried away by irrel evancies, giving a conplete
go-by to contextual considerations throwing to the wi nds the
principle of proportionality in going farther than what was
strictly and reasonably required to neet the situation. In
short, the conmpetent authority conpletely msdirected itself in
taki ng such an extrene and unreasonabl e deci sion of
cancelling the entire selections, which was wholly
unwarrant ed and unnecessary. This Court al so observed that
the H gh Court had adopted a practical, pragmatic, rationa
and realistic solution to the problem and the appeal filed by
the Union of India was consequently dism ssed.
(XXI'V) " The appellants have al so subnitted that noni nated
candi dates were entitled to protection under Article 311. The
appel  ants have al so pl aced reliance on a | arge nunber of
judgrments of this Court which indicated that probationers
who have crossed the nmaximum period of probation were
deened to be confirned.
( XXV) The appel | ant's have al so submtted that there is a
clear difference between the proven case of mass cheating for
an exam nation and an unproven i nmputed charge of
corruption where the appointnent of the civil servant is
i nvol ved.

In Anam ka Mshra v. U P.P.S.C [(1990) Supp. SCC
692], this Court observed that when no defect was pointed out
inregard to the witten exam nation and the sol e objection
was confined to exclusion of a group of successful candidates
inthe witten exam nation fromthe interview, there was no
justification for cancelling the witten part of the recruitnent
exam nation. On the other hand, the situation could have
been appropriately net by setting aside the recruitnment and
asking for a fresh interview of all eligible candi dates on the
basis of the witten exam nation and select those who on the
basis of the witten and the freshly-held interview becane
eligible for selection.

In S.P. Biswas v. State Bank of India [1991 Supp (2)
SCC 354], there were allegations of unfair neans adopted-in
the examination. The Bank got the enquiry conducted and
steps were taken to exclude the possibility of results being
affected by unfair means. This Court approved the decision of
the H gh Court and observed that the rel evant records
di scl osed that an honest attenpt was nade on the part of the
managenent of the Bank to exam ne all the points raised in
the report and otherwi se, and in cases where an el enent of
use of unfair nmeans was found, a necessary action was taken
(XXVI) The appellants also submitted that, in the instant
case, the decisions were collegiate decisions by a number of
peopl e and those deci sions could not be set aside because of
the all egations agai nst the Chairman of the Conmi ssion. It
was submitted that this is not a nass cheating case but a
mass di sni ssal case based on nere allegations. It was
submitted that for cause on inmputations of corruption even
though the order of 23.5.2002 is "finally a dismssa

simpliciter"”. The various cases of dism ssals are based on
proper investigation or proven illegality, not nass disnissals
based nerely on conjectures. It was al so subnmitted that the

of ficers of 1999 were targeted where others of the period 1996-
2002 were given a total go-hby.
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Rel i ance has been placed on Onkar Lal Bajaj v. Union
of India [(2003) 2 SCC 673]. This Court, in the said case, on
the basis of news item appeared in the |Indian Express, making
all egation of political patronage in allotment of retail outlets of
petrol eum products, LPG distributorships and SKO LDO
deal ershi ps exam ned the entire case. As a result of nedia
exposure the Government in public interest decided to cance
all the allotnments. This Court exam ned the matter in great
detail and observed as to how could all the |arge nunber of
candi dat es agai nst whom there was not even insinuation be
cl ubbed with the handful of those who were said to have been
allotted these deal ershi ps/distributorshi ps on account of
political connections and patronage? The Court stated that the
two were clearly unequals.  Rotten apples cannot be equated
with good apples. Under these circumstances, the plea of
probity in governance or fair play in action notivating the
i mpugned action cannot be accepted. The i mpugned order
fromany angl e cannot stand the scrutiny of |aw. Thi s Court
observed that the solution by resorting to cancellation of al
was worse than the problem Cure was worse than the
di sease. Equal treatnment to unequals is nothing but
inequality. To put both the categories, tainted and the rest, on
par is wholly unjustified, arbitrary and unconstitutional being
violative of Article 14 of the Constitution. This Court also
observed that the Government instead of fulfilling the duty
and obligation, cannot unjustly resort to cancellation of all the
allotments en masse by treating unequal s as equal s wi thout
even prima faci e exanm ning any case exposed by the nedia. | f
a hue and cry is made that certain allotnments have been made
to the sitting menbers of Parlianment or their w ves or
nmenbers of |egislature or their relations, the public, nedia
and the Qpposition would be justified in rai sing eyebrows.
Faced with this situation, the Court appointed a Comm ttee of
a retired Judge of this Court along witha retired Judge of
Del hi Hi gh Court to examine all 413 cases. Thi s Court
observed that if a Conmittee, on prelimnary exam nation of
facts and records, formed an opinion that the allotnment was
nmade on nerit and not as a result of political connections or
patronage or other extraneous considerations, it wuld be
open to the Committee not to proceed with the probe in detail.
If such large scale matters fromall over the country were
directed to be reexam ned why cannot a small nunber of cases
of one State be scrutinized?

M. Rakesh Dwivedi, |earned counsel appearing for the
State of Punjab submitted that the governnent can set aside
the selections if there is sone material whichis sufficient to
cone to a conclusion that corruption and nani pul ati on have
pervasively influenced the selection process. He also
submitted that the Courts do not sit in appeal and woul d give
wide latitude to the Governnment with regard to adjudgi ng the
fai rness of selections. The Courts would be slow.at interfering
wi th such decisions of the government. He submitted that
probity of public services can only be nmaintained through fair
sel ection where nmerit is judged on the basis of capability,
whether in the witten exam nation or in the interview It is
the constitutional duty of the Conm ssion and the State
Governnment to ensure that the selections are fair and free of
corruption and nmani pul ati ons.

He al so submitted that while taking the decision to
cancel a selection no stigma is attached to the candi dates who
are affected as there was no individual charge against them It
is the selection process which is condemmed. He subnitted
that the Government is not required to establish beyond
reasonabl e doubt that there was corruption and mani pul ati on
It is entitled to judge on the basis of probabilities and ordinary




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

18

course of human conduct and the real possibility of the

sel ections being entirely effected by the likelihood of bias of the
Chai rman of the Comm ssion who was conpl etely managi ng

the exam nations. According to him it was not possible to
separate the tainted candidates fromthe non-tainted

candi dates. He submitted that the selection process is found

to be vitiated pervasively that all the appoi ntnents nade on

the basis of such selection would be null and void as an issue.

He subnmitted that, therefore, the State Government was

justified in termnating the services of the appellants.

M. P.P. Rao, |earned senior counsel appearing for the
H gh Court submitted that the selection of judicial officers is
bel i eved to be contam nated at source, having regard to the
nature of judicial posts, the High Court had to take
appropriate renedial neasures to restore the credibility of
recrui tment and to safeguard the independence of judiciary.
The High Court acted after being satisfied prima facie on the
basis of the reports of the Committees of Judges that all the
four selections were vitiated. ~In the circunstances, the
cancel | ation of sel ections/appointnents and directing a fresh
sel ection was just, fair and reasonabl e. He subnmitted that
this is a case of condemmation of all four selections made but
not of the candi dates sel ected. In such a case, the rule of
audi alterampartemw || not be attracted. He submitted that
appoi nt nents nmade on the basis of condemmed sel ections are
void ab initio. He submitted that, therefore, the appointees
cannot be regarded as | awful hol ders of the offices.

He al so submitted that it is well settled that justice
shoul d not only be done but al so-seen to be done. The same
principle applies to the judicial appointnents as well, as the
Judiciary survives on its credibility. Selection of judicia
of ficers should not only be fair but also be seen to be
transparent, free fromany taint or suspicion to retain public
confidence. He further submitted that it is not open to allege
bi as on the part of the two Judges who were on the
Conmittee, having consented to their hearing the matter.

No such plea was raised before the High Court in the wit
petitions. In any event, without inpleading the Judges
concerned by nane, the plea of bias cannot be urged. He

pl aced reliance on the cases of Dr. G Sarana v. University of
Lucknow [ (1976) 3 SCC 585], AShok Kunmar Yadav v. State

of Haryana [(1985) Supp. 1 SCR 657] and State of

Maharashtra v. R S. Nayak [(1982) 2 SCC 463].

The principal question which needs to be adjudicated is
whet her, in the facts and circunstances of these cases, the
respondents were justified in cancelling the entire selection
both of executive and judicial officers?

Undoubtedly, in the selection process, there have been
mani pul ations and irregularities at the behest of R S.” Sidhu
the then Chairman, Punjab Public Service Conm ssion.” On
careful scrutiny of the facts and circunstances of ‘the case, in
nmy consi dered opi nion, the H gh Court ought to have nade a
serious endeavour to segregate the tainted fromthe non-
tainted candi dates. Though the task was certainly difficult,
but by no stretch of inmmgination, it was not an inpossible
t ask.

The peculiar facts of this case which need to be
hi ghl'i ghted are that sonme of the candi dates have worked for
about three years and their services were termnated only on
the basis of crimnal investigation which was at the initia
st age. The term nation of their services as a consequence of
cancel l ation of selection would not only prejudice their
interests seriously, but would ruin their entire future career

It may be pertinent to nmention that during the said
peri od there has been no allegation regarding the integrity or
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ef ficiency of these officers.

The facts of this case reveal that the material supplied to
the Committee having regard to the facts that majority of the
of ficers named in the FIR bel onged to 2001 batch, the
respondents not only cancelled the entire selection of 2001
batch, but on the basis of the cancellation of selections of
2001 batch the entire process of 1999 and 2002 sel ections
was al so cancelled. It is also relevant to nention that the
sel ection process for the year 1998 was not the subject natter
nor any reconmendati on had been nade by the Committee,
even then the selections of this year were also vitiated. The
Hi gh Court Conmittee without there being sufficient and
adequate material on record recomended cancell ation of
sel ections of both the executive and judicial officers and the
Ful | Bench erred in accepting the recomendati on and
term nating the services of all the officers.

A close scrutiny of the facts of this case clearly reveals
that the judicial officers did not get a fair treatment by the
Hi gh Court. They were not given copies of the Report and
ot her mat'erial on which reliance was placed and they virtually
had no chance of making effective representati on before the
Conmittee or any other forumwhere they could ventilate their
gri evances and present their point of view

When the basis of termnation is serious allegations of
corruption, then it is inperative that the principles of natura
justice nmust be fully conmplied with.

The Hi gh Court has not considered the case in the proper
per spective. The consequences of ‘en nasse cancellation woul d
carry a big stigma particularly on cancellation of the selections
whi ch took pl ace because of serious charges of corruption. The
guestion arises whether for the m sdeeds of sone candi dates,
honest and good candi dates shoul d al so suffer on en nasse
cancel lation leading to term nation of their services? Should
t hose honest candi dates be conpelled to suffer wthout there
being any fault on their part just because the respondents find
it difficult to segregate the cases of tainted candidates fromthe
ot her candi dates? The task nay be difficult for the
respondents, but in ny considered view, in the interest of al
concerned and particularly in the interest of honest
candi dates, the State nust undertake this task. The
unscrupul ous candi dates should not be allowed to damage the
entire systemin such a manner where innocent people also
suffer great ignonm ny and stigna.

This Court had an occasion to exanm ne a sinilar
controversy in the case of Onkar Lal Bajaj’s case (supra). In
that case, there were serious allegations of political patronage
in allotment of retail outlets of petrol eum products, (LPG
di stri butorshi ps and SKO LDO deal ershi ps). This Court laid
down that how could a | arge nunber of candi dates agai nst
whom t here was not even insinuation be clubbed with handfu
of those who were said to have been allotted
deal er shi ps/di stri butorshi ps on account of politica
connection and patronage? This Court clearly stated that the
two were clearly unequals. Equal treatnent to unequals is
not hing but inequality. This is the nost inportant principle
whi ch has been laid down in this case by this Court. The
Court further observed that to put both the categories, tainted
and the rest, on par is wholly unjustified, arbitrary and
unconstitutional, being violative of Article 14 of the
Constitution. In sonmewhat simlar circunstances, in this
case, the CGovernment, instead of discharging its obligation
unjustly resorted to the cancellation of all the allotnments en
masse by treating unequals as equals w thout even prima facie




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

18

exam ning their cases. Those officers whose services were

af fected because of en nmasse cancel |l ati on have not been given
an opportunity to represent before the concerned authorities.
In the case of Onkar Lal Bajaj there were 413 cases and the
task was indeed difficult to segregate the cases of politica
connection and patronage with other cases. But, even then
this Court while, setting aside the order of the Governnent
cancelling the allotnent, appointed a Cormittee of two retired
Judges, one of this Court and another fromthe Del hi High
Court, and they were requested to examine all 413 cases and
decide the matter after getting the report fromthat Committee
appoi nted by the Court.

Wiile following the ratio in the said case, in the facts and
circunst ances of the case, we deemit appropriate to set aside
the order of the respondents cancelling the en nasse
sel ections and direct the respondents to exami ne each case
separately on its nerits and subnit a report to this Court.

I'n somewhat simlar circunstances, in which initially it
| ooked that it was inpossible to weed out the beneficiaries of
one or the other irregularities, or illegalities, if any, fromthe
ot hers, even then in the case of Union of India v. Rajesh P.U.
(supra), this Court observed that the conmpetent authority
conpletely ms-directed itself in taking such an extrene and
unr easonabl e deci sion of cancelling the entire sel ections.

The appel |l ants submtted that the judicial officers have
not been fairly treated by the H gh Court. It was urged that
the two senior judges who were nenbers of the Conmittee
(appoi nted by the H gh Court) should not have been part of the
Ful | Bench constituted by the Chief Justice. In the facts and
circunstances of this case, | donot find any merit in this
subm ssion of the appellants. In these cases, before hearing
conmenced, the | earned counsel appearing for the appellants
clearly consented to hearing of the matter by the judges of the
full bench. After giving clear consent before the Hi gh Court,
they cannot be permitted to make any grievance before this
Court. This tendency shoul d not be encouraged.

The report submitted by the judges of the Committee was
pl aced before the Full Court and after thorough exam nation
and di scussion on the report by the full court, the sane was
approved by all the judges of the H gh Court unaninously. Al
the judges after threadbare deliberations on the report had put
their seal of approval. The report, in fact becane the report of
the H gh Court. On the sane anal ogy no judge of the Punjab
and Haryana Hi gh Court should have heard this matter.

The respondents have placed reliance on fanmous case
Pi nochet (1999) 1 All ER 577 which has been referred and
relied by the Suprenme Court in Rupa Hurra (2002) 4 SCC 388
at prs.21 read with prs.37-9 and Kunaon Vi kas Manda
(2001) 1 SCC 182 at prs.30-2. There is no quarrel “with the
principl es which have been |laid down in Pinochet’s case.
But in the facts and circunstances of this case after giving
cl ear consent before the commencenent of the hearing in the
High Court, it is not fair and appropriate for the appellants to
take this objection before this Court for the first tinme after the
Di vi sion Bench’s judgnent.

In the facts of this case doctrine of waiver is attracted.

In 16 Hal sbury’s Laws (4th edn) para 1471, the term
"Wai ver’ has been described in the follow ng words:

"Wi ver is the abandonnent of a right in such
a way that the other party is entitled to plead the
abandonnent by way of confession and avoi dance if
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the right is thereafter asserted, and is either express
or inplied fromconduct. It nmay sonetines

resenble a formof election, and sonetines be

based on ordinary principles of estoppel, although
unl i ke estoppel, waiver must always be an
intentional act with know edge. A person who is
entitled to rely on a stipulation, existing for his
benefit alone, in a contract or of a statutory
provision nmay waive it, and allow the contract or
transaction to proceed as though the stipulation or
provision did not exist. Wiiver of this kind depends
upon consent, and the fact that the other party has
acted upon it is sufficient consideration. Were the
wai ver is not express it may be inplied from
conduct which is inconsistent with the continuance
of the right, without need for witing or for

consi deration noving from or detrinent to, the
party who benefits by the waiver; but nmere acts of

i ndul gence wi Il not-anpbunt to waiver; nor can a
party benefit fromthe wai ver unl ess he has altered
his position in reliance on it. ~The wai ver may be
termi nated by reasonabl e but not necessarily forma
noti ce unless the party who benefits by the waiver
cannot resume his position, or term nation would
cause injustice to/ him

It seens that, in general, where one party has,
by his words or conduct, made to the other a
prom se or assurance which was intended to affect
the legal relations between themand to be acted on
accordingly, then, once the other party has taken
himat his word and acted on it, so as to alter his
position, the party who gave the promse or
assurance cannot afterwards be allowed to revert to
the previous |legal relationship as if no such prom se
or assurance had been made by him but he rnust
accept their legal relations subject to the
qual i fication which he has hinself so introduced,
even though it is not supported in point of |aw by
any consi deration."

In 45 Hal sbury’s Laws (4th edn) para 1269, the neaning
of the word 'waiver’ has been described as foll ows:
"Wai ver is the abandonnent of a right, and
thus is a defence against its subsequent
enforcenent. \Wiver may be express or, where
there is know edge of the right, may be inplied from
conduct which is inconsistent with the continuance
of the right. A nere statenent of an intention not to
insist on a right does not suffice in the absence of
consi deration; but a deliberate election not to insist
on full rights, although nade wi thout first obtaining
full disclosure of material facts, and to cone to a
settlenent on that basis will be binding."

The two judges, who were part of the full bench, did not
have bi as of any kind agai nst the appellants. They had no
pecuniary or any other interest in the matter. They have
di scharged their judicial functions as judges. Therefore, | find
no merit in the subm ssion that the two judges, who were part
of the Commttee, ought not to have heard this matter.

In the facts and circunstances of the case, in ny
consi dered opi nion, the appellants are not justified in making
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any grievance before this Court regarding the hearing of the
cases by the full bench of which two judges who had

submitted the Report, were also nenbers. Adnmittedly, those
judges constituting the full Bench had no interest of any kind
in deciding the matter one way or the other. The appellants
bef ore the conmmencenment of hearing categorically submtted
that they had no objection whatsoever to the hearing of the
matter by the said full bench. Even assum ng, those judges
had any bias agai nst the appellants, the appellants had

wai ved their right, if any. In these circunstances, the doctrine
of "waiver’ is fully applicable.

The doctrine of "Wiver" has been explained in Kanm ns
Bal l roons Co. Ltd. v. Zenith Investnents (Torquay) Ltd.
[(1970) 2 ALL ER 871]. ~The Court observed as under
"Wai ver is the abandonnment of a right in such a way
that the other party is entitled to plead the
abandonnent by way of confession and avoi dance if
the right is thereafter asserted, and is either express
or inplied from conduct. It nmay sonetines
resenbl e a form of election, and sonetines be
based on ordinary principles of estoppel."

The English Court in Earl of Darnley v. London
Chat ham and Dover Ry Co. [(1867) LR 2 HL 43 at 57, per
Lord Chel msford LC] observed that Wiver nust al ways be an
i ntentional act w th know edge.

In Central London Property Trust Ltd. v. Hi gh Trees
House Ltd. [(1947) KB 130], the Court observed as under
"It seens that, in general, where one party has, by
his words or conduct, nmade to the other a promni se
or assurance which was intended to affect the | ega
rel ati ons between them and to be acted on
accordingly, then, once the other party has taken
himat his word and acted on it, so as to alter his
position, the party who gave the prom se or
assurance cannot afterwards be allowed to revert to
the previous legal relationship as if no such pronise
or assurance had been made by him but he nust
accept their legal relations subject to the
qualification which he has hinself so introduced,
even though it is not supported in point of |aw by
any consi deration."

The doctrine of ’waiver’ has been interpreted by American
cases in the sanme nanner.

In Scherer v. Wahlstrom[Tax Cv. App., 318 S.W2d
456, 459], the waiver is relinquishnent or surrender of a right.
The Court observed as under:
"A "waiver" is a giving up, relinquishnent or
surrender of some known right and takes pl ace
where a person dispenses with the perfornance of
sonet hing which he has a right to exact."

In Smith v. MKnight [Tax Cv. App., 240 S.W2d 368,
371, 372], the court observed as under
"A "waiver" is a giving up, relinquishnent or
surrender of some known right, and takes place
where a person dispenses with the perfornance of
sonet hing which he has a right to exact."

The sane principles have been adopted in Covington
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Virginian v. Wods [29 S. E. 2d, 406, 410, 182 Va. 538] and
M ssouri State Life Ins. Co. v. Le Fevre, Tex [10 S.W2d 267,
269] .

The doctrine of 'waiver’ has been given the sanme neaning
by our Courts also. In the instant case, assumng the
appel l ants had any right, that right was clearly relinquished
and given up by them when they gave no objection to the
hearing of the case by the two judges who were part of the ful
bench. Now, after the case was heard and the judgnment has
gone against them it is hardly fair, proper and appropriate for
themto raise this as a ground before this Court.

Anot her significant aspect of this matter is that the two
judges (who were part of the Conmittee) were not inpleaded
as parties in the wit petitions before the H gh Court and they
have not been inpleaded as parties in these appeal s before
this Court. In case, the appellants were so keen to | eve
al | egati ons against those two judges, the appellants ought to
have i npl eaded themas parties at |east before this Court (with
the permi'ssion of this Court). This is the m ninmm
requi rement of the principles of natural justice.

The rati o of Joseph Vil angandan v. Executive
Engi neer [(1978) 3 SCC 36], is that before taking any action
agai nst a contractor or anyone, a notice has to be given.
Applying the principles of the said case, in this case, the
concl usi on woul d be that the appell ants ought to have
i mpl eaded the said two judges as parties to the petition before
level ling allegation of bias against them

In Ms Erusian Equi prent and Chenicals Ltd. v.
State of West Bengal [(1975) 1 SCC 70, this Court laid down
that fundanmentals of fair play require that the person
concerned should be given a notice.. The appellants in the
instant case are not justified in levelling allegations agai nst
the said two judges w thout inpleading themas parties to the
appeal before this Court.

| respectfully agree with all the findings of ny |earned
brot her Justice Sinha expect on this issue. On consideration
of the cumul ative facts and circunstances | entirely endorse
the directions given by ny | earned brother Justice Sinha.
Consequently, the | earned Chief Justice of Punjab and
Haryana Hi gh Court is requested to set up two independent
conmittees, one, with regard to the executive officers and
another with regard to the judicial officers. They should
delineate the area which falls for consideration by the said
Conmittees and the Committees be requested to reconsider al
the cases and subnmit a Report to the Punjab and Haryana
Hi gh Court as expeditiously as possible.

In consonance with the principles of natural justice the
respondents are directed to supply the copies of the report and
other material on which reliance has been placed wi thin two
weeks. The appellants would al so be permtted to inspect the
entire record and obtain copies of the docunents in
accordance with the rules. The Court would al so provide the
appel l ants two weeks tinme to submit their objections to such
report and comment, if any, on the material provided by the
Court. Since the appellants are out of job, the H gh Court is
requested to di spose of the matter as expeditiously as possible
preferably within three nonths fromthe date of receipt of the
copy of this order. Status quo as of today shall be maintained
until the disposal of the natter by the Hi gh Court.

These appeal s are accordingly di sposed of. In the facts
and circunstances, the parties are directed to bear their own
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costs.




