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There are appeals fromthe judgments and orders of the
West Bengal Taxation Tribunal to which wit petitions filed
in the Calcutta H gh Court by the appellants were
transferred.

The position being conmon, the facts that are referred
to are the facts of C A No. 1622 of 1990, where Hi ndustan
Sheet Metal Limted is the appellant.

The State Trading Corporation entered into a contract
with Governnent Trading Corporation of Iran unbl ended Assam
tea were to be supplied. In turn, S.T.C. entered into a
contract on 4th August, 1986, with_ the appellants for the
tea, to which a copy of S.T.C s contract with the Iranian
buyer was annexed.

Pursuant to the contract between S. T.C. and the
appel l ants, the appellants purchased fromtea auctions the
tea to be supplied under the aforesaid contracts. The
deliveries of the tea were made to the Iranian buyer under
the aforesaid contracts. |In June, 1987, the ~appellants
received letters fromthe auction brokers fromwhomthe tea
was purchased which stated the auction brokers had received
notices fromthe respondent Sales Tax authorities requiring
the appellants to pay sales tax wupon the purchases of tea
fromthe auction brokers. The appellants filed that wit
petition praying for a declaration that the sale of the tea
by the auction brokers to the appel l ants was exenpt from
the paynment of sales tax under the provisions of Section
5(3) of the Central Sales Tax Act, 1956. The wit petition
was transferred for hearing to the Wst Bengal Taxation
Tribunal. The Tribunal, after hearing the parties, canme to
the conclusion that the sales of the tea by the auction
brokers to the appellants were not exenpt fromthe | evy of
sal es tax under Section 5(3). Hence, the appeal

Section 5, sub-sections (1) and (3) read thus:
<sl s>

"5, When a sale or purchase of

goods said to take place in the
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course of inmport or export. - (1) A

sal e or purchase of goods shall be

deened to take place in the course

of the export of the goods out of

the territory of India only if the

sal e or purchase either occasions

such export or is effected by a

transfer of docunents of title to

the goods after the goods have

crossed the custons frontiers of

India. XXX XXX XXX

(3) Not wi t hst andi ng anyt hi ng

contained in sub-section (1), the

| ast sale or purchase of any goods

preceding the sale or purchase

occasioning the export. . of those

goods out of the territory of

I ndia shall al so be deermed to be in

the course of ~such export, if such

| ast. sale or purchase took place

after _and~ was for the purpose  of

conplying with, the agreenent or

order for or in relation to such

export.

Learned counsel for the appellants drew our attention
to the avernents of /the appellants in the Special Leave
Petition, which had also been nade in the proceedings
before the Tribunal, and were uncontroverted, to t he
effect that S. T.C.  had introduced what was called the
'consortium approach’ in regard to the export of tea from
India so as to avoid unhealthy conpetition between |ndian
exporters and to obtain the nmaxi mum busi ness from
Governnment organisations in foreign countries, like the
I rani an buyer, the CGovernnent Tradi ng Corporation of Iran
Thereunder, S. T.C. was to act as the agent of the tea
exporters for securing orders on their behalf and it was to
negotiate on the basis of the individual tea sanples of and
the prices indicated by each exporter. It was in pursuance
of this approach that the contracts between S.T.C and the
I rani an buyer and the appellants and S.T.C. had been entered
into; the Iranian buyer had inspected the -appellants
sampl es and accepted the appellants price.

Qur attention was drawn by |earned counsel to the
contract between S.T.C. and the appellants, wherein the
appel lants were referred to as the "shipper® andthe Lranian
buyer as the "buyer". The contract recited that S.T.C had
entrusted the appellants with "the obligation of supply and
shi pnent of 550.000 M Tonnes unbl ended Assam Tea and. the
shi pper had agreed to performsuch obligationin terms of
the contract between S.T.C. and the Iranian buyer. The tea
shoul d be "as per the sanple approved by the forei gn buyer"”.
The price was quoted and was said to be "inclusive of STC s
service charge of 1% of FOB value of the contracted quantity
and the same will be recovered fromthe realisation export
proceeds. Al other <charges including Bank charges for
negotiation, LC advising, anendnent charges, etc. were to
t he account of the appellants”. Markings would be as
required by the Iranian buyer, but the STC s | ogo woul d be

printed on each tea chest. The I rani an buyer’s
representatives and surveyors, including STC s personnel
woul d have access to visit and inspect all phases of the

appel | ants work. The Iranian buyer woul d al so have the right
to send its surveying the quantity and quality of tea and
all necessary docurments would be counter-signed by them and
inserted in the Letter of Credit. The Iranian buyer woul d
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open an irrevocable, non-transferable, non-divisible and
non-confirned Letter of Credit in favour of S.T.C , payable
agai nst shi ppi ng docunents, including a full set of clean on
board Bills of Lading issued or endorsed to the order of the
opening bank in terns of the Letter of Credit. Each invoice
was required to contain the necessary proportion of
di fferent grades of tea required to naintain the origina
sanpl es submtted by the appellants and the appellants were
required to informthe Iranian buyer as also the surveyors
of the required proportions of tea each standard. The
contract stated, "All the docunents required for negotiation
should be prepared in 4 copies except seller’s officia
i nvoi ce which should be 5 copies." (Enphasis supplied).
Payment woul d be released to the appel | ant s after
negoti ati on of documents and realisation of the proceeds
by STC s bankers on the sane had ternms and conditi on under
whi ch the proceeds had been received by S.T.C. fromtheir
bank. 1f the docunents were not in strict conformty with
the terns of the Letter Credit, the paynents to the
appel | ant's woul d - be rel eased under reserve through their
bankers. Al docunents would be prepared by the appellants
marked "A/C STC' in all relevant places and forwarded to
S.T.C. for negotiation inrediately after shipment. Export
benefits arising fromthe export of the tea under the
contract would accrueto the appellant’s account fully and
the S.T.C. would have no share therein. « The conditions
stipulated in the Letter of Credit ~would forman integra
part of the contract between S.T.C. and the appellants. The
appel l ants i ndemified STC and ~would keep it " indemified
against all taxes, clainms, demands, action, |osses, costs,
expenses, etc. arising out of or in respect of their
contract and the contract between S.T.C. and the Iranian
buyer. Disputes between the Iranian buyer and S.T.C.
arising out of the export contract woul d be solved amicably,
as far as possible, in consultation with the appellants and
any agreenent arrived by S. T.C thereafter would be fina
and binding on the appellants ;  otherw se, such disputes
woul d be finally and exclusively subject to the jurisdiction
of lranian courts and |law D sputes between S.T.C. and the
appel lants woul d al so be settled anicably through

negoti ati ons; otherwise, in the mtter laid down in the
arbitration clause in the contract.
Lear ned counsel for the appellants subnmitted that

under the terns of contract between the appellants and
ST.C, SST.C was nerely the agent of the appellants and
there was no sale of the tea by the appellants to S.T.C
thereunder. The sale of the tea was by the appellants to
the Iranian buyer.

Learned counsel cited from the judgment of this Court
in the case of the Bhopal Sugar Industries Ltd. vs. Sales
Tax O ficer, Bhopal, 40 S. T.C. 42, the followi ng :

"It is wel |l -settled that while

interpreting the terns of t he

agreement, the Court has to look to

the substance rather than the form

of it. The nere fact that the world

"agent" or "agency" is used or the

words "buyer" and "seller" are used

to describe the status of the

parties concerned is not sufficient

to |ead to the irresistible

inference that the parties didin

fact intend that the said form

status would be conferred. Thus the

mere formal description of a person
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as an agent or a buyer is not
concl usive, unless t he cont ext
shows that the parties clearly
intended to treat buyer as a buyer
and not as an agent. Learned
counsel as a buyer and not as an
agent. Learned counsel for the
appellant relied on severa

ci rcunst ances to show that on a
properconstructi on of the agreenent
it could not, but be held to be a
contract of sal e. Learned counse

strongly relied ona decision of

this Court in Sri Ti rumal a
Venkat eswara Ti mber and Damboo Firm
VS. Commer ci al Tax Oficer

Raj ahmundry, (1968) 21 S.T.C. 312
at~ 316 (S.C ), where this Court
hel d the transaction to be a sale
in_ ‘almost sinmilar circunstances.
Speaki ng for the court, Ramaswam ,
J. observed as follows :

"As a nmatter of " law there is a
di stincti on between a contract of
sale and a contract of agency by
whi ch the agent is authorised to
sell or buy on behalf of the
princi pal and' nmake over either the
sal e proceeds or the goods to the
princi pal . The essence of a
contract of sale is the transfer of
title to the goods for a price paid
or pronised to be pai d. The
transferee in such a case is liable
to the transferor as a debtor for
the price to be paid and not as
agent for agency to sell  is the
delivery of the goods to a person
who is to sell them not as his own
property but as the property of the
principal who continues to be the
owner  of the goods and wil |
therefore be Iliable to account for
the sal e proceeds."

It is clear from the observations

nade by this Court

that the true relationship of the parties in such a case has
gathered from the nature of the contract, its terns
onditions, and the termnology used by the parties is

to be
and ¢
not d

Layaq

to th
spec
Thi s

ecisive of the said relationship.”

In Comi ssioner of Sales Tax, U P. vs Bi shanber Singh
Ram 47 S.T.C. 80, this Court had said

"The crucial test is whether the
agent has any personal interest of
his own when he enters into the
transaction or whet her t hat
i nt erest is limted to hi s
conmi ssi on agency char ges and
certain out of pocket expenses, and
in the event of any loss his right
to be i ndemi fi ed by the
principal."

Learned counsel for the appellants drew our attention
e Tea Export License held by the appellants, which was
fic for the export of 550 M tonnes of tea to Iran
license was requisite wunder the provisions of Section
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17 of the Tea Act, 1953. CQur attention was drawn to the
i nvoice issued by the appellants, which stated that the tea
had been sold to the foreign buyers and it was signed by the
appel l ants after stating "A/c. The State Tradi ng Corporation
of India Ltd.". The Bill of Lading issued in respect of the
tea by the Irano-H nd Shipping Conmpany Ltd. showed State
Tradi ng Corporation of India Ltd." were typed i mediately
after the appellant’s nanme and address in the colum
"“Shipper" only to identify the tea with the contract between
the Iranian buyer and S.T.C. Learned counsel drew our
attention to the fact that the advantage of duty draw back
in respect of the aforesaid contract had been received by
the appellants. In his ‘'submission, the property in the tea
had not passed fromthe appellants to S.T.C. The purchase of
t he tea by the appellants at the auctions was, therefore,
the penultimate sale - in the course of export and, therefore,
exenpt from the levy of sales. tax by the provisions of
Section 5(3). Learned counsel for the respondent Sal es tax
authorities submtted that the export sale covered by
Section 5(1) was the sale of thetea by S T.C to the
I rani an buyer; the penultinmate sale in the course of export
was the sale of the tea by the appellant to S.T.C., which
was covered by the provisions of Section 5(3); therefore,
the purchase by the appel l ants of the tea at the auctions
was exigible to sales tax.

Learned counsel / for the respondents drew our attention
to the judgnment of this Court in Md. Serajuddin vs. The
State of Orissa, 36 STC 136. This was a case in which,
admittedly, the |Indian conpany had sold the goods to S.T.C
The situation, therefore, was entirely different and the
j udgrment has no applicationto the present case, where the
contention on behalf of the appellants is that S.T.C was
only the agent of the appellants. W should al so note that
the judgnment in Mbd. Serajuddin case led to the introduction
of sub-section (3) in Section 5 (see Statement of Objects
and Reasons thereof) so that the judgment does not reflect
the law as it now stands.

Learned counsel for the respondents pointed out that in

the contract bet ween the appellants and S. T.C/, the
appel l ants were referred to as the shipper not ~as the
seller, whereas the I rani an buyer was referred to as the

buyer. Enphasis was laid upon the fact that all docunents
were required to prepared by the applications marked "A/C
STC' in all relevant places and these were to be forwarded
tothe S. T.C. for negotiation. It was pointed out that the
contract contenplated di sputes between the Irani an buyer and
the appellants. Learned counsel for the respondent s
referred to the Bill of Lading and submtted (that it had
been endorsed in favour of S. T.C. and that, by reason
thereof, the property in the tea had passed to the S.T.C
The endorsenent was by the typing of the words "A/C. The
State Trading Corporation of India Ltd." after the nane and
address of the appellants in the colum "Shipper"” upon the
Bill of Lading.

In our view, no term in the -contract between the
appel lants and S. T.Cclearly a sale, that is the transfer of
property in the tea fromthe appellants to S.T.C.  Such
indication as there is to the contrary, particularly the
requi rement that the appellants should prepare all docunents
required for negoti ati on and the "seller’s of ficia
i nvoice..... should be in 5 copies". The requirenment that
the words "A/c STC' be used was only to enable the Iranian
buyer to identify the tea as being sent in fulfillnment of
the obligation under the contract between S.T.C. and itself.

The manner in which the contract between the appellants
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and S.T.C. was executed reinforces our view The Tea Export
Li cense for the tea was that of the appellants. The invoice
of the appellants showed the Iranian buyer against the
colum, "Sold To", and no objection in this regard was
raised by S.T.C. The duty draw back benefit accrued entirely
to the appellants. The Bill of Lading issued by the Irano-
Hi nd Shipping Co. Ltd. showed the Iranian buyer’s Teheran
bank as consignee of the tea shipped by the appellants.
Certainly, there is no endorsement on the Bill of
Lading in favour of S.T.C that woul d suggest the
transference to it of title in the tea. The typing of the
words "A/c The state of Trading Corporation of India" bel ow
the name and address of the appellants against the colum
" Shi pper" does not constitute an endorsenment. There was no

endor senent upon the Bill of Lading signed by or on behal f
of the Teheran bank, which is the consignee, or the Iranian
buyer .

There is, therefore, nothing in the contract between

the appellants and S. T.C. or in the manner of its execution
that establishes that there was a transfer of the property
in the tea by the appellants'to S.T.C. before it was
transferred to the Iranian buyer. Hence, the purchase of
the tea by the appellants at the auctions in fulfillnment of
the export obligationto the Iranian buyer was the
penultimte sale in the course of export and covered by the
terns of Section 5(3). It was, accordingly, exenpt fromthe
paynment of sal es tax.

In the result, the appeals succeed and are all owed. The
judgnent and order of the Tribunal is set aside and the
rule in the wit petitions filed by the appellants is made
absol ut e.

There shall be no order as to costs.




