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The Judgrment of the Court was delivered by

BANERJEE, J. This batch of wit petitions under Article 32 of the
Constitution by reason of supposed infraction of Article 21, were noved
before this Court for the grant of an order for bail in the nature as
prescri bed under Section 438 Cr. P. Code, and in line with the orders dated
28.3.2000 in WP. (Crl.) No. 256 of 1999 and dated 5.5.2000 in WP. (Crl.)
Nos. 72-75 of 2000 passed earlier by this Court. To crystalize the issue,
the orders as passed earlier ought to be noticed at this juncture. The
first of the two orders read as below : (JVG G oup of Conpanies : Wit
Petition (Crl.) No. 256 of 1999)

"It is not possible for us to order that all his cases pending in different
States should be consolidated into one and brought before one court. That
woul d i mpose unwarranted and unnecessary hardshi ps on the w tness and

i nvestigating agency spread over-to those different States. Nor are we
inclined to order the Central Bureau of Investigation to take up the

i nvestigation in respect of all cases, and further that he woul d nake

hi nsel f avail abl e on any date when his presence is inperatively needed in
that court.

3. We pernmit the petitioner to nmove the appropriate H gh Courts for
bringing all the cases pending in different courts within theterritoria
jurisdiction of that High Court to one single court or nore than one court
(dependi ng upon the nunber of cases or the width of the area of the State
i s concerned).

4. This order will cone into effect only if the petitioner woul d surrender
his passport in this court. Shri Shanti Bhushan, | earned senior counse
expressed a doubt that petitioner would have al ready surrendered his
passport before another court pursuant to the order passed. In that case he
can satisfy the Registrar General of this Court by an affidavit of the
situation and the Registrar General can intimate the jail authorities
concerned of that position.

5. W& nmke it clear that it is open to the investigating agency in any
case to nove for cancellation of bail if any such investigating agency
finds that petitioner is misusing the liberty granted by this order

In view of the above order we direct the jail authorities of the jail in
which he is presently kept to release himforthwith on Registrar Ceneral of
this Court intimating the jail authorities regarding the surrender of his
passport as indicated above.

It is needless to say that this order will not be treated as a precedent
and is passed only on the peculiar facts and circunmstances of this case.
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The Wit Petition is disposed of accordingly."

This Court also on a petition under Article 32 of the Constitution in Kuber
Group of Conpanies (Wit Petition Nos. 72-75 of 2000 being the 2nd order as
noti ced hereinbefore) also passed a simlar order to the follow ng effect:

"1. If the petitioner is arrested in connection with any crimnal case in
his capacity as managi ng director/director of JVG Goup of conpanies the
arresting officer shall release himon bail on his executing a bond to the
satisfaction of the arresting officer

2. Such relief shall be nmade after getting an assurance from hi mthat
he will be present in the court concerned on the days when his case is
posted. However, we nmake it clear that it is open to the petitioner to
apply to the court concerned for exenpting himfrom personal appearance on
condi tion that a counsel on his behalf would be present on such posting
dates and he woul dnot dispute his identity as the particular accused in
that case, and further that he woul d nake hi nself avail able on any date
when his presence is inperatively/needed in that court.

3. We-pernit the petitioner to nove the appropriate Hi gh Courts for
bringing all the cases pending in different courts within the territoria
jurisdiction of that High Court to one single court or nore than one court
(dependi ng upon the number of cases or the width of the area of the State
i s concerned).

4, This order will conme into effect only-if the petitioner would
surrender his passport in this Court. Shri Shanti Bhushan, |earned senior
counsel expressed a doubt that petitioner would have al ready surrendered
hi s passport before another court pursuant to the order passed. In that
case he can satisfy the Registrar General of this court by an affidavit of
the situation and the Registrar General can intinmate the jail authorities
concerned of that position.

5. We nake it clear that it is open to the investigating agency in any
case to nmove for cancellation of bail if any such investigating agency find
that petitioner is msusing the liberty granted by this order

AND THI' S COURT has further ordered to the jail authorities of the jail in
whi ch petitioner/detenues P.K. Sharma S/o. Deep Chand Sharnma (I n Judicia
Custody since 4.6.1999), Ms. Roweena Sharma Wo. P.K Sharma (In Judicia
custody since 17.7.1999) and MM Sharma, S/o. Deep Chand Sharma (In
judicial custody since 6.7.1999) confined in Central Jail No. 1, Tihar
Jail, New Delhi, to release themforthwith as the condition of surrender of
passports have been fulfilled to the satisfaction of |earned Registrar
General of the Hon' ble court who has perused the affidavit in this Registry
to the above effect. AND THI S COURT has al so observed that his order wil|
not be treated as precedent and is passed only on the peculiar facts and
circunst ances of this case

AND THI S COURT DOTH FURTHER ORDER THAT THI S ORDER be punctual |y observed
and carried into execution by all concerned."

To put the records straight and conplete, be it noted however that these
matters were placed before this Court for simlar orders, but since the

Di vi sion Bench of two Hon' bl e Judges of this Court delving into the matter,
felt some difficulty to | end concurrence to the orders as above, the Bench
referred the matter to the | earned Chief Justice for constitution of a

| arger Bench and in terns therewith, this Bench stands constituted for

di sposal of this batch of petitions under Article 32 of the Constitution

Incidentally, several wit petitions have been filed invoking jurisdiction
under Article 32 of the Constitution of India by reason of supposed
infraction of Article 21 with several identical prayers - the nmain being
grant of a wit of mandamus or any other appropriate wit in the nature of
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an order under Section 438 of the Code of Crimnal Procedure, directing
that in the event the petitioner is arrested in connection with any
crimnal case, the arresting officer shall release himon bail on his
execution a bond to the satisfaction of the arresting officer. As regards
the other prayers, we shall defer it presently since the cardinal issue
relates to the first prayer. As noticed above, supposed infraction of
Article 21 was taken recourse to substantiate the invocation of Article

. 32.

Needl ess to record that Article 21 of the Constitution postulates that no
person shall be deprived of his personal liberty except according to the
procedure established by |aw. The expression 'personal liberty ; admttedly
is of widest possible anplitude and cannot in any way what soever be, curbed
or restricted without offending the constitutional nandate. The deci si on of
this Court in Unni Krishna case (Unni Krishnan, J.P. & Os. v. Stale of
Andhra Pradesh and Ors., [1993] 1 SCC 645) |ends concurrence to the
observati ons as above.

We are not called upon to deal with the true scope or the total anbit of
Article 21: The petitioners have taken recourse to the Article stating
therein that in the event they are not granted any relief as prayed for,
the petitioners resultantly would suffer the consequences which stand
negated by the constitutional mandate.

The relief spoken of however pertains to Section 438 of Criminal Procedure
Code. It is noteworthy that the 41st report of the Law Conmi ssion
reconmended for the first tine inclusion of a provision of what is called
anticipatory bail (vide Section 438 Cr. P.C.). Section 438 contenpl ates an
application by a person on an apprehension of arrest in regard to the

conmi ssion of a non-bailable offence: the object being to relieve a person
fromunnecessary harassment or disgrace and it is granted when the Court is
ot herwi se convined that there is no |ikehood of msuser of the liberty
granted since he woul d neither abscond nor take such step so as avoid due
process of |aw.

In Gurbaksh Singh Sibbia etc. v. State of Punjab, AR (1980) SC 1632, the
Constitution bench of this Court very succinctly laid down the difference
between right of an individual to his liberty and the right of the Police
to investigate into crimes. This Court in paragraph 37 observed that a

bl anket order of anticipatory bail may cause sone interference in the
matter of investigation. This Court observed

"...A Blanket order of anticipatory bail is bound to cause serious
interference with both the right and the duty of the police in the matter
of investigation because, regardl ess of what kind of offence is alleged to
have been comitted by the applicant and when, an order of bail which
conprehends all egedly unlawful activity of any descripti on whatsoever, wll
prevent the police fromarresting the applicant even if he commits, say, a
nmurder in the presence of the public. Such an order can then becone a
charter of |aw essness and a weapon to stiffle pronpt investigation into

of fences which coul d not possibly be predicated when the order was passed.
Therefore, the court which grants anticipatory bail nmust take care to
specify the of fence or offences in respect of which alone the order will be
ef fective. The power should not be exercised in a vacuum"

Havi ng however, discussed the outlying features of the grant of
anticipatory bail and upon due consideration of the caution exercised by
this Court in @urbaksh Singh (supra), let us advert to the factual score
presently before this Court. The petitioners charged w th offences under
different provisions of law, are admttedly in custody: no conplaint or

gri evance can be nade agai nst the issuance of charge-sheet by reason of the
contextual facts of the wit petition. Facts relating to the charge-sheet
as high lighted by both the parties during the course of hearing would be
adverted to shortly, suffice however to record that the liability shal

have to be adjudicated: The petitioner’s culpability in the offence if any,
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shal | have to be deciphered and if this be’ the foundation of |aunching of
prosecution, the issue then as contended arises, viz., where is the scope
of invoking Article 21 of the Constitution - Has the Article been
incorporated in the Constitution to safeguard the of fenders? These are few
of the issues raised by the | earned Additional Solicitor General, M.

Rawal , appearing for the Union of India. The answer obviously cannot be in
the affirmati ve provi ded however, there is due sanction of lawin the
matter of having the petitioners in the custody, but only upon scrutiny of
facts. True, Section 438 stands included in the Code, but its applicability
woul d be rather in rarity than generality.

It is at this juncture we feel it inclined to take recourse to a short
tabular format (in WP. (Crl.) Nos. 245-246 of 2000) depicting the factua
score, rather than a longish narration formfor appreciating the
contentions advanced in‘the matter under consideration. The petition herein
is involved as principal accused person in

(1) (FILR No.) (2) Charge under Section (3) Police Station
1006/ 98 U's 420 | PC PS Til ak Nagar

149/ 98 U s 420/ 406/ 409/ 120 I'PC PS Prasad Nagar

257/98 Uls 420/ 406/ 409/ 120 | PC PS Karol Bagh

264/ 98 U's 420/ 406/ 409/120 | PC PS Prasad Nagar

209/98 U's 420/406/120B | PC PS K. Gate

407/98 U's 420/ 406/409/1 20B | PC PS K Gate
355/99 U's 420/406/409/1 20B | PC PS K Gate
16/ 2000 U s 420/406/409/1 20B | PC PS K. Gate

Apart fromthe above, there are 142 other conplaints against the petitioner
filed under section 138 of the Negotiable Instruments Act with regard to
whi ch production warrants have been served in Tihar Jail. (Enphasised to

hi gh-1i ght the sane)

There are further 10 FIRs pending investigation in Dehradun: Four natters
are pendi ng before the Consuner Forum at Del hi and 9 others just outside
the Del hi Area: Apart therefromconpl aint cases are pending in Aligarh,

Mai npuri, Bul andsahar, Al war, Bharatpur, Jaipur, Ludhiana, Gurgaon, Naham
Dist. (H.P.) D brugarh (Assan), Faridabad, Jagadhari, Palwal. Besides
however the FIRs nmentioned above in Dehradun, there are 40 other conplaints
i n Dehradun under section 138 of the Negotiable I'nstrunents Act. There are
al so i nnunerabl e production warrants that have been served on the supdt.

Ti har Jail, mainly under Section 138 of the Negotiable |Instrunents act.
However, it is stated that the petitioner being in custody, has not been
able to secure any information about the nature of cases and is totally
dependent upon the authorities to produce himor not to produce himbefore
a particular court. But why these proceedi ngs? The answer however is not
very far to seek. It appears that the Petitioner No. 1 happens to be the
Managi ng Director of Ms. Ckara Agro G oup of Conpanies. The riecords depict
that the petitioner No. 2 Ckara Agro Industries Ltd., commenced its

busi ness w.e.f. 7.5.1993 upon incorporation under the provisions of
Conpani es Act 1956. The records further depict that on 18th Dec., 1997 the
Securities & Exchange Board of India (SEBlI) issued a notice in the daily
newspaper stating that the Central CGovernment has decided an appropriate
regul atory framework for regulating the entities issuing instruments such
as Agro bonds, plantation bonds etc. The notice al so prohibited investnent
schene including nutual funds from sponsoring schenes till the regul ations
are notified by SEBI. It was provided further that till the regulations are
notified, all collective schemes which were operating should continue with
their operation till the regulations are notified.

On 25.3.1998, a FIR bearing No. 149/98 was registered at P.S. Prasad Nagar
under sections 420/ 406/ 409/ 120-B | PC agai nst the conmpany and its directors
for accepting deposits fromlarge nunber of people in different schenes and
for failure to make repaynent inspite of requests - charge-sheet was
subsequently filed by the Crime Branch of Delhi Police in the Court of
Metropolitan Magistrate, Tis Hazari. Subsequently, on 28.4.98 a FIR being
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No. 264/98 was registered at P.S. Prasad Nagar on the conplaint of one Om
Prakash M shra against the petitioner alleging that the latter had
defrauded and cheated him and other menbers of his fanmily in accepting
noney i n various schenes of the conpany and when the conpl ai nant asked for
the money, the post-dated cheques issued by the conpany were di shonoured
since accounts were closed. It is inregard to the FIR 264/98 as noticed
above that the petitioner No. 1 was arrested by the Crine Branch of Del hi
Police on 29.6.1998.

The factual context further depict that in Septenber, 1998, a Public
Interest Litigation being No. CW No. 3352 of 1998 (S.D. Bhattacharya &
Os. v. SEBI & Os.) was filed in the Del hi Hi gh Court against 700

pl anati on conpani es wherein the petitioner was added as party respondent as
Respondent No. 8. In the Wit Petition the Hi gh Court however, passed an
order on 7.10.1989 restraining the respondent conpanies fromselling and

di sposing of or alienating their immovable properties and the same was al so
made applicable tothe directors as well. The records depict that the
petitioner on 19.:12.98 was granted interimbail by the Additional Sessions
Judge but 'the sane stands stayed by the order of Delhi H gh Court dated 8th
Mar ch, 1999.

The Hi gh Court however, on 26th My, 1999 during the course of hearing of
Criminal Msc. Petition No. 4730 of 1998 stated that the bail to the
petitioner could only begranted if sufficient nmoney could be nmade

avail abl e for the purposes of making repaynents to the investors and in
that context directed the petitioner to file a schene for paynent or
proposal for paynment and it is in that perspective that on 7th October
1999, the petitioners nmoved M sc. Application seeking perm ssion to sel
certain properties of the petitioner to repay the anount to the investors.
The Del hi H gh Court, however subsequently while disposing of the Crl.

M scel | aneous Application directed the Conmm ssioner of Police to hand over
the investigation to a very senior police officer assisted by a team of
sufficiently | arge nunber of investigating officers to ensure the

concl usion of the investigation within 4 nonths. The Crime Branch was al so
directed to file the list of 71 properties including the properties of
sister concerns and the financial stability and the |liquid assets of the
conpany in the formof a report to the H gh Court within 6 weeks : Factua
score thus very candidly exposed the popul ar English sayi ng-ingeni ous are
the ways, where the geni us works!

It is on these set of facts that M. Tulsi, the | earned senior Advocate
appearing in support of some of these wit petitions contended that this

| ong incarceration of the petitioners in jail cannot but be ascribed to be
a situation which runs counter to the nandate of the Constitution under
Article 21. M. Tulsi contended that the petitioner No. 1 being the
Managi ng Director of Ms. Ckara Group of Conpanies i's sought to be charged
under Section 420 IPCwith the aid of Section 120B without there being any
material to indicate that the petitioner had either the know edge or the
intention to assit the other accused in comm ssion of the offence. In any
event, it is submitted that the offence of conspiracy being in the nature
of a continuing offence, its inclusion would be sufficient to establish the
connection of one offence with the other for the purpose of converting al
the offences into a single offence or in the alternative, into the kind of
of fence which could only have been commtted in the course of the same
transaction, within the neaning of section 220 of the Code of Crimna
Procedure - Adnmittedly a subm ssion of sone effect and this is so
irrespective of the factum of about 250 nunmber of FIRs | odged throughout
the country. We are however not nmaki ng any observation in regard thereto
presently. Incidentally, M. Shanti Bhushan appearing in support of sone of
the other petitions also contended nmore or less in the simlar vein as
regards the issue of single offence and we do deemit expedient to dea
with the sane at a stage later in the judgnent since we do deemit fit to
note sone prelimnary subm ssions, which are of sone consequences as
advanced by the Respondents at this juncture.
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M. D.N Goburdhan, |earned Advocate, appearing for the Investors’ Forum
attributed the wit petition as a classic case of abuse of the process of
law, since there is neither any violation of guaranteed right under Part
1l of the Constitution nor a relief under Section 438 Cr.P.C. can however
be termed to be a guaranteed right. The wit petitioners’ conduct as a
matter of fact, it has been contended, disentitles himfor any

di scretionary relief fromthe Court. M. Goburdhan with his usual felicity
of expression was rather enphatic in contending that petition for bai

under Sections 437 and 439 Cr.P.C. has been converted into a petition under
Article 32. It has been contended that the petitioners’ bail was rejected
by the Magistrate’'s Court and the interimbail for 90 days granted by the

| ear ned Sessions Judge was al so challenged in the H gh Court by the

i nvestors’ forum and the sane stands suspended - Secondly M. Goburdhan
contended that whilst the petition is pending before the H gh Court this
wit petition was filed: According to M. Goburdhan that the wit
petitioner in connivance with his famly who all were Directors of the
conpany have totall'y siphoned off the nonies collected fromthe public. The
intention to cheat and the actus rea of cheating is conplete in all force.
Al other Directors who are fanm |y nmenbers are abscondi ng and have been
decl ared ‘as proclai med of fenders by the Court.

In any event, M. Goburdhan contended that Articles 21 and 438 Cr.P.C. are
not only rmutually inconsistent with each other but cannot go hand in hand
wi th each ot her and the nethodol ogy adopted in the garb of a petition under
Article 32 for infraction of Article 21, cannot but be a handy work and

i ngenuity of the wit petitioners. The anount of nobney siphoned off from
out of the deposits of the public in general by the petitioners docs not
permit the Court under Article 32 or under any other provision to grant any
relief to the petitioners herein.

M. Rawal, the | earned Additional Solicitor General opened up a new vesta
in the mtter and submtted that in an application for anticipatory bai

the gravity of the offences invol ved ought to be the prime consideration

si nce thousands of investors have lost their lives’ savings, after being
duped by the petitioners - It is an "econom c nurder” of an entire
conmunity of people and thus has necessarily to be dealt w th utnost
severity. The two earlier judgnents of this Court spoken about cannot be
the guiding feature, since the sanme were pronounced in the facts and

ci rcunst ances of each case: Secondly in both the decisions this Court was
cautious enough to record that the same would not be treated 'as a judicia
precedent in any way whatsoever and in view of such express recording,
guestion of the sane or a simlar order being passed in-any other matter
woul d not arise. M. Rawal contended that the gravity of massive economc
genoci de cannot be belittled by terming it as a major offence of cheating
or depriving soneone of his property. The victimis deprived of his
econonic life. The crinme is no | ess heinous than putting an end to the life
of a person. A large nunber of suicides which follow such white coll ared
crinme is indicative of the magnitude of the crine involved. Therefore, the
fact that a maxi mum puni shnent of 7 years is prescribed for a single

of fence of cheating cannot be pressed into service by the petitioners for
seeking relief. The activities of the concerned econom c of fenders are as a
matter of fact spreading in several States. Very often after starting their
operations in one State and by luring investors of high returns, to finance
those returns fresh funds are raised in sone other State. To pay the

prom sed high returns in the second State, funds are raised in a third
State and so the channel continues. Each act of cheating, therefore,
constitutes a separate offence and the attenpt to say that it is only one
advertisenment which results in to multitude of consequential deprivation of
property is an endeavour to mis-lead this Court. Wthout however,
expressing any opinion in the matter presently, neither we should al so, but
the el oquence of M. Rawal seens to be of unmatched quality both as regards
the legal issues as also on the factual context.

As regards the issue of nmaintainability of the wit petition under Article
32 of the Constitution by reason of infraction of Article 21, it has been
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the contention of M. Rawal that there has been no violation of procedure
established by I aw and thus taking recourse to the remedy of institution of
the present wit petition on this score is wholly purposive and with notive
not far to seek. Article 21 prohibits denial of liberty except according to
the procedure established by law - in the contextual facts M. Rawa
submitted that there is no denial of liberty except in accordance with the
due process of law and infringement of Article 21 as has been drawn, is a
nyth and ought not to be countenanced by this Court in entertaining the
petition under Article 32.

Undoubtedly a situation which requires utnost consideration of this Court
On the one hand the constitutional nandate under Article 21 and its broad
and lofty ideals involved therein and on the other to quote M. Rawal’s

| anguage, there is existing an econom c genoci de - not only an issue
interesting but its inportance in the jurisprudence of the country cannot
be | ost sight of-:

Bef ore, however, we are caught on to the details of the white-collared
crime and its effect on the society, we deemit expedient to advert to the
nore or less simlar fact-situations of other six matters placed before
this Bench.

Re: Wit Petition No. 249 of 2000

In the earlier wit petition Nos. 245-246 of 2000, we thought it expedient
to take recourse to a tabul ated format and thus avoi ded a other dul

[ ongi sh narration, but in the instant matter we do not think it proper to
cut short the longish narration since we have already on record a version
of the petitioner B.B. Sharma herein support of the wit petition as
enphasi sed by M. Shanti Bhushan, the | earned Senior Advocate in support of
the petition and the other version avail able on record through the
affidavit of one Raghuvir Singh and other notings available on record - the
facts are rather interesting as also revealing and in that perspective the
same shall have to be considered vis-avis the present petitions under
Article 32: Needless to record that main trial is yet to conmence and as
such our endeavour shoul d and ought al ways be not to prejudice the trial in
any way whatsoever. Wiile it is true that detail ed subm ssi ons have been
made by both the petitioners as al so the respondents, but we will in this
judgnent deal with only the basic facts as is required presently and that
too w thout expression of any opinion thereon:

The instant petition under Article 32 has been at the instance of Shri B.B
Sharma who happened to be the Chairman and Managing Director of Hoffland
group of Comnpanies. The latter has been engaged in accepting deposits and
giving loans to public. The petitioner as appears has promoted 40 firns
conpani es having 50 branches all over the country. Till 1997 the petitioner
conpany said to have nade paynent with interest on maturity but thereafter
the conpany suffered huge | osses because of downtrend in the business of
financial - service conpani es and added together is the termination of

regi stration as financial nanagers by SEBl1 - the problem according to the
petitioner has been by reason of subsequent closure of conpany’'s A/cs by
mai n banker viz., Oiental Bank of Comrerce and post dated cheques of the
Conpany where returned unpaid and resultantly several FIRs were |l odged. In
January, 1998 on the factual score, it appears that petitioner was arrested
but subsequently rel eased on bail in the nonth of February itself. Diverse
crimnal proceedings have started against the petitioner and the petitioner
was behind the bars several times though the petitioner was granted bail in
some FIRs in Delhi and al so at Munbai, Pune, Chandi garh, Udai pur, Gurgaon
Ghazi abad, Ludhi ana, Dehradun and Anbal a but could not avail such privilege
to be released on bail as he was in judicial custody in sinmlar FIRs by

ot her depositors. The principal grievance of the petitioner being that
though in judicial custody for the last 21 nonths but the petitioner can
never be rel eased as the situation presently stands by reason of several
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production warrants pending in different States |like Utar Pradesh,

Raj ast han, Kerala, Punjab and Karnataka. It is petitioners definite case
that inperative is the question of release as then only he can | ook after
the interest of investor by evolving a schenme of revival. The petitioner as
a matter of fact, it has been contended, has to be shuttled from one pl ace
to another all over the country as presence of the petitioner suddenly
becomes mandatory at every other place and on every date of hearing. It is
this state of affairs which M. Shanti Bhushan appearing in support of the
petitioner highlighted and contended that the same is unjust and viol ative
of the fundanental rights under Article 21 of the Constitution. It has been
contended in support of the petition that all these cases initiated against
the petitioner are basically under Section 420 read with Section 120 B of
the I PC and such question is whether there are numerous cases of cheating
or there is only one of fence and one case and it is in this context
reliance was placed upon Section s 2, 9, 34, 36 and 40 of the Indian Pena
Code and it was contended that an offence denotes a thing made puni shabl e
by the Indian Penal” Code and that an act or om ssion would constitute an

of fence: In was enphasi zed that the singular includes plural and vice versa
and the | anguage of “Section 415 | PC was taken recourse to since the Section
provi des whoever deceives or i nduces a person to do or omt to do anything
conmits an offence. It was subnmitted that many persons may have been

i nduced but since the act of deception was one and the act of deception
bei ng i ssuance of advertisement by the petitioner and his group of
conpani es and there is only one act of deception even if several persons
stand cheated. Diverse other provisions of the Cr. P. Code were referred to
and we shall presently deal with the sanme but before adverting thereto, the
facts as subnmitted by the Investors’ Association represented by M.
CGoburdhan as regards the issue of exercise of jurisdiction by this court
Article 32 of the Constitution ought to be noticed at this juncture. M.
CGobur dhan contended that the present petitioner is a habitual crimna

of fender and is repeatedly changing his nane after comitting offences and
after getting bail, unlike the other wit petitioners. Significantly, the
present petitioner is also having a crininal background. H s original nane
is B.B. Rai, and was working as Branch Minager with the Syndicate Bank

Bi sawar (Distt. Mathura, U P.) wherein in the year 1986, he had nade an
enbezzl ement of Rs. 20 | acs approxinmately. After meking the said

enbezzl enent he was taken into custody and was di sm'ssed fromthe services
and Sh. H C. Bisht, Dy. S.P., CBlI SPE Dehradun, had conducted the enquiry
inregard to the said enbezzl ement, as the investigating officer and filed
two FIRs being nos. RC-1/1987 & RC-2/1987 and the said cases are pending in
the court of Special Judge Anti-Corruption, Dehradun

Significantly, the FIRs, spoken of the RC-1/1987 is avail able on record and
for conveni ence sake, the same reads as bel ow

"Del hi Special Police Establishment, Dehradun Branch

First Information Report (Recorded u/s 154 Cr.P.C.)

Crime No. RC-1/87

Pl ace of occurrence with State Date and Ti me of occurrence
Nane of Conplainant or Informant with address

O fence

Name and address of the Accused

1

Date and tinme of Report 5.1.87 16.30 Hrs.

Bi savar, Distt. Mathura, (UP)
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During 1986

Sour ce

120-B, 4201 PC and 5(2) r/w

5(1 )(d) of Prevention of Corruption
Act (Act-11 of 1947)

Sh. B.B. Rai, Branch Manager Syndicate Bank, Bisavar, Distt. Mathura (G oup
B)

Action taken Investigating Oficer

RC Regi st er ed.

Sh. H. C. Bisht, Dy. S.P. CBISPE Dehradun
I nf or mati on

I nformati on has been received that during the year 1986, Sh. B.B. Rai while
posted and functioni ng as Branch Manager, Syndi cate Bank, Bisavar Distt.

Mat hura entered into a crinminal conspiracy wi-th some unknown persons with
the object to cheat the Syndicate Bank. In Pursuance of the said crimna
conspiracy a Current. Account No. 133 in the fake nane of Sh. S. K Verma was
got opened at the said bank on 5.6.86. Various clean over-drafts were
allowed by Sh. B.B. Rai,in this account on 7.6.86, 14.6.86, 17.6.86 and
21.6.86, thus there was a debit bal ance of Rs: 2,36,884 in this account on
8.7.86 when a cheque pertaining to Sh. Madan Lal having a Savi ng Bank
Account with Oriental Bank of Commerce, Shahdara, Del hi anounting to Rs.
2,80, 000 was purchased/ di scounted in the said bank at Bisavar and its
proceeds were credited to the fake current account of Sh. S.K Verma and on
this basis Sh B.B. Rai caused the closure of the said fake account.
Actually in the absence of proper balances in the said account, the cheque
nenti oned above was returned unpaid. The whol e ‘anpbunt is since

out st andi ng.

Thus Sh. B.B. Rai by corrupt or illegal neans or by otherw se abusing his
position as a public servant in conspiracy with others caused heavy
pecuniary |loss to the bank and correspondi ng pecuni-ary advantage to hinself
or others. These facts constitute of fences punishable u/s 120-B, 420 I'PC
and Sec. 5(2) r/w Sec. 5(d) of the Prevention of Corruption Act.

A regular case is, therefore, registered and Sh. H C. Bisht, Dy. S.P. is
deputed to investigate it.

Supdt. of Police CBI Spe Dehradun"

Whereas the period of offence pertaining to crinme RC-1/87 as noticed in the
FI R appears to be between 5th January. 1986 to 21st January, 1986 and the
peri od covered under RC 2/1987 stands between 8th July, 1986 to 13th

Sept enber, 1986 wherein the Syndi cate Bank has had to suffer a financia
loss to the extent of approximately Rs. 20 lacs as the records depict.

It is after the above noted epi sode of the Bank and upon getting the bail
the petitioner is said to have absconded fromthe jurisdiction of the court
and canme to Delhi with a new name as B.B. Sharnma and opened up Hoffl and
group of Conpanies and M. Goburdhan has been very enphatic that all the
fam ly nmenbers of the petitioner are absconding and the address given in
the petition is also fake since nobody is living in the address noted. It
has been further contended that the petitioner has not been able to obtain
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bail fromany court except in 3 cases - one in the case of Gurgaon, Haryana
due to non filing of challan under Section 167 Cr.P.C.: Another in the case
of Chazi abad wherein the agent has made a conplaint and in the third case
he was given bail fromthe H gh Court of Delhi by reason of wong facts

t hough however an appeal is pending in the said matter in the Hi gh Court
itself. Significantly, M. Goburdhan further contended that the petitioner
alias B.B. Rai after getting bail fromthe Additional Sessions Judge,

Ghazi abad absconded fromthe jurisdiction of the said court and went to
Varanasi. It has been stated that the petitioner this time changed his nane
to one M. B.B. Badal and lived in Surya Hotel from where however he was
arrested on 20th August, 1998 with the hel p of one depositor viz., M.
Raghubir Singh. M. Raghubir Singh’s affidavit is annexed in the papers
filed before this Court, the extracts of which are set out hereinbel ow

"1. That | acconpanied the Del hi Police team which went to Varanasi to
arrest the petitioner alias B.B. Rai who was staying in 'Surya Hotel’ by
changi ng his nane as "B.B. Badal"

2. That | 'have identified the Petitioner on 20.9.1998 in the said Hotel.
was acconpani ed by the officials of the teamof 'Crinme Branch -Del h

Pol i ce’ headed by Shri Shyam Si ngh, the then Asstt. Commi ssioner of Poli ce,
Economic O fences Wng Crinme Branch, Del hi.

4. That | am one of ‘the thousands of gullible investors and have |ost ny
hard earned retirenent benefits to tune 3,20,000 (Rupees Three | acs twenty
thousand only) in the Hoffland Group and a such amwell conversant with the
facts and circunmstances of the case and hence conpetent to swear this

af fidavit.

5. That | have | odged FI R No. 340/1998 with Prasad Nagar Police Station
and the trial in the said case is about to be conpleted in the Court of Tej
Si ngh Kashyap the Learned Add). Chief Metropolitan Mgistrate, Tis Hazari
Courts, Delhi."

The subm ssion of M. Shanti Bhushan pertaining to the charges in the
matters relate to Section 420 only - there seenms however to be sone anount
of confusion by reason of the factumof initiation of a proceedi ng under
Section 409 IPC in various cases in the court of New Del hi. The charge of
Section 409 appears to have been framed by the | earned Addl. Chief
Metropolitan Magistrate, Del hi together with Sections 420 and 120-B of the
| PC by an order dated 5th My, 2001.

Anot her redeem ng feature as contended by M. Goburdhan was that the
petitioner has had no intention to honour the commitnent which he has
undertaken to different agencies. The Conpany Law Board passed an order on
21st October, 1998 as regards the schene for repaynment but the petitioner
herein thought it fit not to conply with the same, question of the
petitioner being in jail or outside the bar can be of no consequences as
regards the desire to make the paynent. A schene for repaynent of the

i nvestors’ noney was nade available to the Conpany Law Board and the order
was passed al so therein on the basis of such assurance which stands in<non
conpl i ance rather than conpliance. Incidentally, the subm ssion of M.
Shanti Bhushan that conpliance of schene cannot be had by reason of the
petitioner being in the jail but the factum of paynent of a sumof Rs. 2
lacs in the court of Metropolitan Magistrate Del hi through one of his

nom nee to a depositor viz., Major Gen. Ranjit Singh (Retd.) could easily
be had, as such the plea of being behind the bars was not a factor to be
reckoned with. M. Goburdhan further pointed out that question of clubbing
of offence or consolidation of cases in a single court is not feasible and
as such, this Court will be pleased not to pass such order as regards one
charge and one offence. It has been contended by both the | earned

Addi tional Solicitor General appearing for the State and M. Goburdhan that
the question of one offence and one charge does not and cannot arise. The
representations were totally different in different States and people were
cheated by adoptation of a different methodology in different States of the
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country, as such, question of the sane being treated as one charge or one
of fence would not arise. This is apart fromthe factum it has been
contended, that there are charges under Section 409 |PC which cannot thus
be i gnored.

I nvestors’ Forum have been rather vocal in the matter of even entertaining
petition under Article 32 as regards the wit petition herein and M.

CGobur dhan contended that the wit jurisdiction of this court ought not to
be meant to be that easily available to a person of such a hei nous
character for the reasons noticed above neither any bail or in the nature
of anticipatory bail can or could be granted to the petitioner herein. The
provision of bail, it has been contended has been engrafted in the statute
book and specific provisions are available to the petitioner if he is
otherwi se entitled to and selection of this Court for projection of the so-
cal l ed plight of the petitioner was utterly notivated, and invocation of
Article 21 is wholly wong-and in any event an of fender of the nature of
the petitioner herein cannot invoke such a plea as under Article 21. The
hei nous nature of crinme conmtted by the petitioner as it has been
submitted does not warrant this Court to exercise the jurisdiction under
Article 32 by reason of the so-called infraction of Article 21 of the
Constitution. The petitioner richly deserves the treatnent neted out and no
credence ought to be placed on the subm ssion of M. Shanti Bhushan since
his client does not deserve any synpathy fromany quarters far less the
Apex Court of the Country.

It is at this juncture the other wit petitions as filed before this Court
and included in this batch of petitions ought to be noticed.

(1) Wit Petition No. 405 of 2000
(M Lal. v. Union of India & Os.)

The petitioner herein has been an enployee of Hoffland Finance Ltd. and
simlar are the prayers in the wit petition to wit: consolidation of
proceedi ngs and the grant of bail. The affidavit on behal f of Union of
India & Ors. undoubtedly inpleads the petitioner herein in the matter of
perpetration of fraud and resultantly cheating the public to the tune of
about 100 crores on the basis of false promises all over the country. An
FI R No. 155/98 under Sections 406, 420, 120-B | PC was regi stered and

i nvestigation was taken up by the Crime Branch of Delhi Police. The details
of the alleged nm sdeeds of the present petitioner has been noticed

herei nbefore in the matter of Chairman-cum Managi ng Director nore fully and
as such we need not dilate thereon excepting recording the subm ssion of

M. Rawal that the involvenent of Shri M Lal in the entire conspiracy and
si phoni ng of |arge anmount of public noney from Hof fland | nvest nent cannot
in any way be doubted. He has been a cl ose associate of Shri B,/B. Sharmm
and an instrument in the perpetration of fraud contended M. Rawal.
Significantly, the petitioner herein however did not feel shy to record
that Shri B.B. Sharma has been bailed out in nost of the cases, the
affidavit of the Union of India however records a contra state. For

conveni ence sake, paragraph 7 (XXI) is set out herein bel ow

(xxi) That is incorrect to state that B.B. Sharma the Chairnman cum Managi ng
Director of Hoffland G oup of Compani es has been bailed out in nmost of the
cases. That the fact is that Shri B.B. Sharma was granted bail only in one
matter case FIR No. 113/ 98 by the Hon' bl e Hi gh Court of Delhi due to

m srepresentation of the facts and the state has gone in appeal against it
in the Hon' bl e Hi gh Court Delhi which is pending before the Hon’ ble H gh
Court and the next date is fixed for 16.1.2001. S/ Sh. Kishan Chand
Aggarwal , K. S. Kardam and D.B. Sharma have been granted bail by the Hon' ble
Hi gh Court of Del hi because of their individual special circunstances |ike
ill health etc. And the sane can not be invoked as a general precedent as
has been rightly ruled by the Hon' ble H gh Court while refusing bail to the
accused petitioner vide order dated 31.1.2000.
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The State of Rajasthan being a party in the proceeding has also filed an
affidavit but has recorded its inability to deal with the allegations in a
manner effective since no details have been furnished. W do feel it
expedient to record our concurrence therewith as nore fully detailed herein
bel ow in this judgnent.

2. Wit Petition (Crl.) No. 270 of 2000
(Sufyan Ahmad v. Union of India & On.)

The petitioner herein clainms some anpbunt of indul gence being an engi neering
student at the undergraduate |level. The petitioner clainms that being the
real brother of Shri Jawad Ahnmad Siddi qui the Chairman of Al Fal ah G oup of
Conpani es, he was nade a Dormant Director in one of the Conpanies of the
Group and his name has been wongly included in the Iist of offenders of
any fraud perpetrated by the Conpany. It has been the contention of the
petitioner that he is-in judicial custody since 29th January, 2000 and as
such invoked jurisdiction of this Court under Article 32 for violation of
his |iberty as guaranteed under Article 21 of the Constitution. A contra
affidavit filed however depicts a contra picture and in terns of the

af fidavit of Deputy Commi ssioner of Police Headquarter, Delhi, there are
nore than 250 conpl aints alleging ms-appropriation of an amount of nore
than Rs. 7 crores. Wil e naking no comments on the plea of the petitioner’s
as regards his status as a student but the affidavit is rather candid in
recordi ng that sufficient evidence is available that the petitioner was a
full fledged Director of Ms. Al Falah Finlease Linted and was actively
associated with its functioning right fromthe very beginning. As a matter
of fact, the inducenment to invest was effected by the petitioner only in
different parts of the country and noney siphoned off fromthe Accounts of
the Conpany to his Personal Account. As as matter of fact, the petitioner
was arrested in FIR No. 43/2000 under Sections 406, 420, 409, 468, 471 and
120-B IPC and it is on this score M. Rawal contended that question of non-
i nvol venent of the petitioner does not arise and seeking of synpathy of
court by reason of his age and status as a student runs contra to the
factual state and thus totally unwarranted. The First Information Report
agai nst petitioner being No. 43/2000 however, |ends concurrence to the
subm ssions of M. Rawal. The State of U P. in nore or/ less in sinmlar vein
contended that question of drawi ng synpathy as a student does not and
cannot arise so far as the petitioner is concerned.

Incidentally, in this Wit Petition, thereis an application for

i npl eadnment by reason of failure to pay on the part of the Conpany and its
Directors. W do not see any reason however to inplead the applicant herein
at this stage of the proceeding, as such we pass no order on the

i mpl eadnment application being Crl. Msc. Petition No. 2618 of 2001 in Wit
Petition (Crl.) No. 270 of 2000.

3. Wit Petition (Crl.) No. 433-435 of 2000
(Jawad Ahmad Siddiqui & Ors. v. Union of India & Os,)

The factual situation are nore or |ess the sane as that of Sufyan Ahmad in
Wit Petition (Crl.) No. 270 of 2000 and hence we need not dilate on the
sanme. The prayers are also identical in nature. Incidentally, the Hi gh
Court of Del hi has appointed a Liquidator on 20th July, 2000 over the
assets of Al Falah G oup of Conpanies. Be it further noted that the Conpany
has been a fanmily concern and two of the Directors are abscondi ng. The
Depositors’ Forum of Al Falah Group of Conpanies al so noved an application
for intervention, denouncing the effort to obtain the relief in the Wit
Petition filed under Article 32 for the supposed infraction of the rights
guar anteed under Article 21 of the Constitution. We however do not see any
reason to allow the Intervention Application at this stage of the
proceedi ngs and as such we do not pass any order in Cl. MP. No.
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1223-25/2001 in WP. (Crl.) No. 433-435 of 2000.
4. Wit Petition (Crl.) No. 421 of 2000
(Shri M N Badamv. Union of India & Os.)

The petitioner herein has been a Director of Hoffland Finance Ltd. and it
is stated that he was designated as one of the Directors purely | ooking
after the formalities and to co-ordinate the official work with the
Covernment al agenci es and as such was not involved with the day to day
affairs of the Conpany’s nmanagenent. Significantly however, the petitioner
retired as the Senior Superintendent of Police fromthe Intelligence Bureau
on 30.4.1991 and said to have been awarded various awards including the

I ndi an Police Medal in August, 1980. It has been the specific case of the
petitioner that at |east 36 commendation certificates were awarded to the
petitioner and the petitioner was awarded sone nedals also in the war of
1971 wi th Paki stan.” The princi pal subm ssion on this factual score in
support- of the petition has been after serving the country for nore than 35
years and in order to get hinmself engaged joined the Hoffland Finance Ltd.
and he has been a victimof circunstances. The petitioner also prayed in
the simlar vein for consolidation of proceedings and the grant of bail
Fromthe records however, it appears that there are altogether 31
proceedi ngs agai nst the petitioner herein including sone under Sections
420, 406, 409, 120-B IPC-and sonme under Section 138 of the Negotiable

I nstrunent Act and one case under the Gangster Act (490/1999 under Section
3(2): Kotwali Dehradun, U.P.). The Senior Superintendent of Police Shr

Kul deep Singh in the counter affidavit on behalf of the Respondent No. 4
has stated that petitioner has been declared a proclai ned of fender by the
trial court of Ludhiiana and he is also wanted in case FIR No. 58 dated
3.3.1999 under Sections 420 and 120-B IPC. It has been the contention of
the respondent that the indulgence sought for by reason of the past records
in the Police force ought not to permt the court to pass any orders since
presently the petitioner cannot be ternmed to be a better substitute than

t he worst of fender.

5. Wit Petition (Crl.) No. 63-64 of 2001.
(P.C. Sharma & Anr. v. Union of I'ndia and Os.)

The petitioner herein has been rather enphatic for enforcenent of his
fundanental rights. On his own accord, several proceedings are pending in
the States of Rajasthan, Mharashtra, Delhi, Gujarat, Chandi garh, Mdhya
Pradesh, Punjab, Haryana and U.P. The petitioner herein also relied upon
the two of the orders noticed above, passed by this Court and prayed in the
simlar vein for consolidation of proceedings and a separate application
for the grant of anticipatory bail

Incidentally, the records depict that in a proceedi ng under Sections 120-B
420, 409, 467,468 and 471 IPC, the petitioner herein npbved an application
for bail before the Ist Additional Sessions Judge, Kanpur Nagar (Bai
Application No. 1928/1997 : P.C. Sharnmm v. State). The | earned Sessions
Judge in his order dated 28th July, 1997 cane to a definite conclusion that
a clear case of Sections 420, 468 and 471 has been nmade out so al so the
case al so under Section 409 |IPC. The | earned Sessions judge further
observed that "the conduct of the conpany shows that the accused be not

rel eased on bail. He has not only influenced the I.O when he was not in
jail but has conpelled the conplainant also for giving false affidavit.
Thus no case for bail is nmade out. The bail application, is, therefore,
rejected.”

Subsequently, a Bail Petition was noved before the H gh Court at All ahabad
wherein by an order dated 14th August, 1997 the | earned Single Judge of the
H gh Court was pleased to allow the Bail Application. In Crimnal M sc.
Application No. 5717 of 1997, a |earned judge of the. Allahabad H gh Court
all owed the application of the petitioner under Section 482 and thereby
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rel eased the latter on bail. Wile passing the order as noted lastly, the
| ear ned Judge observed: ' That an accused cannot be refused to be rel eased
on bail on the ground of requisition issued by other Crimnal court to
produce the accused particularly when the date for producing the accused
has al ready expired.

Significantly, an earlier Wit Petition filed before this Court in the nane
of Ashima Finance & Investnment Co. Ltd. & Anr. v. State of U P. & Anr.
wherein this Court has been pleased to observe :

"Havi ng heard | earned counsel, we are satisfied that the second petitioner
using as a shield the order dated 14th May, 1998, went into hiding to
escape the processes of the law. H's wit petition under Article 32 is an
abuse of the process of this Court. Wre it not for the possible delay to
the other matters in which the petitioners are involved. W would have
contenpl ated taking acti on-agai nst the second petitioner for contenpt of
Court.

The writ petition is dismssed.” Consequent upon its dismssal, all those
who have ‘a cl ai magainst the petitioners shall be free to prosecute the
same under the law. The Learned ASG subnmits that the police of severa
States have warrants of arrest agai nst the second petitioner and that it
would be in the interests of justice that the CBl should be pernmitted to
retain himunder arrest for 48 hours, to be handed over to such police
authority as may arrest him W think this.is appropriate to secure the
ends of justice in the circunstances and order accordingly. The CBI shal
rel ease the second petitioner into the custody of such police authority as
he has a warrant for his arrest as soon as such arrest is made. If no
arrest is made within 48 hours, ending at 12 Noon on 25th Novenber, 1998,
the second petitioner shall be released by the CBI

WP. (Crl.) Nos. 149-155/98, 124-131/98, 117-123/98

Having regard to the dism ssal of WP. (Crl.) No. 347-348/97, we are not
inclined to entertain these natters. The petitioners therein shall be free
to file the wit petitions in the H'gh Courts concerned or pursue such
other renedies as may be available to them under the | aw.

Obviously the present petition under Article 32 shall have to be decided on
the basis of the facts situation of the matter in issue.

6. Wit Petition (Crl.) No. 57 of 2001
(C. Natesan v. Union of India & Os.)

The petitioner was the Chairman and Managi ng Di rector of Anubhav

Pl ant ati ons and Managi ng Partner of the partnership firm Anubhav Fi nance
and I nvestnents. Anubhav Plantations has been the flagship company of the
Anubhav Group of Conpani es which consists of 9 other conpani es and
financial firns. Adnmittedly, these financial firns collected about 125
crores from 40000 investors throughout the country and by reason of non
payment to the depositors, the case of the petitioner and the reason
addressed is the depressed market and allied problens of the company and
the financial firns, petitioner’s own show ng depicts that there are about
254 partnership firms which formpart of Anubhav Finance and I nvestnents
and Anubhav Dhana Viruksha. The records depicts that the petitioner has
been granted bail in respect of cases pending at Chennai, Pune, Nagpur
Ahrmedabad, Raj kot, Baroda, Hyderabad, Vi shakapatnam and Jabal pur but the
petitioner has not been able to avail all these bail orders and he is stil
in judicial custody in respect of simlar FIR regi stered el sewhere on
simlar conplaints of depositors. Petitioner further recites in the
Application for Bail being Crl. MP. No. 1807 of 2001 in Wit Petition
(Crl.) No. 57 of 2001 the cases nmore or less identically situated and that
of Col. (Retd.) T.S. Bhan and V.K. Sharma as also the other two orders as
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noti ced hereinbefore in detail in this judgment. In support of his
contention as in the case of other wit petitioners that by reason of the
continued detention, the petitioner’s rights stand violated under Article
21 of the Constitution and hence the petition under Article 32. The counter
affidavits filed in the matter by the different States reveal that various
proceedi ngs are pending in various courts under Sections 407, 409, 420 and
120-B | PC agai nst the petitioner. The methodol ogy adopted have been stated
in detail but we do not feel it expedient to record the same at this
juncture save and except recording that the sane depicts rather a dism

pi cture of the functioning of the petitioner herein. The records, as a
matter of fact, depict that both Anubhav Pl antati on and Anubhav Fi nance &

I nvestment firm have collected nore than Rs. 400 crores fromthe investors
t hroughout the country and there are various production warrants from
various courts from U P., Bihar Madhya Pradesh and ot her States, pending by
reason wherefor and as noticed herein before, the petitioner in spite of
obtaining the bail has not been able to utilise the bail order so obtained.
As a matter of fact, the petiti.oner has not been able to even specify the
nunber of conplaints under Section 138 of the Negotiable Instrunment Act.
The above noted arethe wit petitions filed in this court invoking the
jurisdiction under Article 32 of the Constitution and this Bench is
confronted with the twin issues for consideration - of the two issues
mentioned, the 1st issue pertains to the Maintainability of the petition
under Article 32 and secondly, an order in the nature of an anticipatory
bail ought to be made available to the petitioners herein by reason of the
deprivation of the/liberty without there being any sanction of |aw.

The incidental issue as regards the consolidation of proceeding though

rai sed certain eye-brows fromthe depositors but the same woul d be dealt
with later in this judgment. Presently however, turning on to the first of
the twin issues nanmely, nmaintainability of the petition, be it noticed that
any person conplaining of infraction of any fundanental right guaranteed by
the Constitution is at liberty to nove this Court but the rights that could
be i nvoked under Article 32 nust ordinarily be the rights of the petitioner
hi nsel f who conpl ains of the infraction of such right and approaches the
Court for relief and the proper subject for investigation would however be
as to the nature of the rights that is stated to have been infringed. This
Court in Ahnedabad Municipal Corporation v. Nawab Khan Gul ab Khan & O's.,
[1997] 11 SCC 121, reiterated the oft noted phraseol ogy that judicia
reviewis a basic structure of the Constitution and every citizen has a
fundanental right to redress the perceived | egal injury through judicia
process. This Court went on to record

Y the Constitutional Court, therefore, has a constitutional duty as
sentina

on the qui vive to enforce the right of a citizen when he approaches the
court for perceived legal injury, provided he establishes that he has a
right to remedy..... "

The Constitution Bench decision of this Court in D AV, College, Bhatinda,
etc. v. State of Punjab and Ors., [ 1971 ] 2 SCC 261, has the following to
state as regards the maintainability of the petition under 32 Article of
the Constitution.

Y a petition under Article 32 in which petitioners nmake out-a prim
facie case that their fundanmental right are either threatened or violated
will be entertained by this Court and that it is not necessary for any
person who considers hinself to be aggrieved to wait till the actual threat
has taken place....... "

Incidentally, the power of judicial review being inplicit in witten
Constitution, question of there being any fetter for such review woul d not
arise and specially in the 21st century there ought not to be thwarting of
such a right nor even any hesitancy in that regard. Be it noticed herein
that maintainability of the wit petition is an issue de hors the ultimte
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result in the petition - presently the justice oriented approach and set-up
a standard in accordance therewith ought to be the guiding factor so far as
the law courts are concerned. Refusal to entertain cannot be in tune with
the present approach and rather acts contra. The requirenment is a prima
facie satisfaction on the basis of the avail able pleadings as to whet her
the judicial review prayed for under Article 32 needs consideration, if it
does, there cannot be any doubt as regards its nmmintainability.

Let us, therefore, analyse the situation in totality and consider the plea
as enphasi sed by the petitioners herein. The records depict that thousands
of innocent persons have fallen a prey in the nethodol ogy of working of

fi nance conpanies and firnms but does that nean and inply a denial of an
opportunity of being heard or considered - the answer however, cannot
possibly be in the affirmative. Doctrine of natural justice warrants a fair
opportunity - we do not w sh even to adunbrate the issue of natural justice
here but the fact remains the wit petitioners herein have come up with a
petition on the ground that they have not been able to obtain benefit of
the justice delivery system reasons of which need not be dealt with
presently but the factum of not being able to obtain the benefit and
thereby it has been all eged that Article 21 stands violated : In our view,
judicial review or in other words naintainability of the petition under
Article 32 cannot possibly be doubted in any way and as such we are unable
to record our concurrence with the subm ssions of the respondents in the
matter.

Let us however, try and anal yse the gri evance of the petitioners and

consi der as to whether there is any substance in such a grievance. Shortly
put the petitioners’ grievance, which- stands identical in all the wit
petitions, stand out to be that though the petitioners were favoured with

an order of bail in one case but is being detained by reason of production
warrant in another matter and resultantly the petitioners are |anguishing
in the jails being deprived of the order of grant of bail, - this aspect of

the matter has been stated to be violative of Article 21. In our view,
however, the situation as noticed above does to ipso facto render it
violative of Article 21. Article 21 of the Constitution postul ates
deprivation of life or personal liberty except according to the procedure
established by law. Admittedly, the protection of personal |iberty stands
expanded to nake the right to life under Article 21 nore neani ngful, the

| anguage of the Article itself records an exception indicating thereby that
a person may be deprived of his liberty in accordance with procedure
established by law and it is in this sphere the courts w [I' scrupul ously
observed as to whether the sanme stands differently and contraas regards
the procedure established by law and in the event it is not so done, it
woul d be a plain exercise of judicial power to grant redress to the
petitioner. Wiile there is no difficulty in appreciating the grievance and
grant of relief in a given case but facts are too insufficient however, to
come to a conclusion as regards the infraction of "‘Article 21. Production
warrants have been spoken of wi thout any details whatsoever therefor - the
reason offered is that the petitioners, in fact, are not in the know of
things being behind the prison bars and it starts pouring in fromall parts
of the country and in the factual backdrop, as noticed above it is a well

ni gh i npossibility to cone to a finding as regards the infraction of
Article 21 and since in the factual matrix, no infraction can be identified
and thus question of sustaining the plea of infringement of Article 21
woul d not arise. In any event the liberty of the petitioners cannot said to
have been trifled within the absence of due process of |aw. Deprivation, if
any cannot clained to be not in accordance with due process of |aw.

On the score of anticipatory bail, it is trite know edge that Section 438
of the Crl. P. Code is made applicable only in the event of there being an
apprehension of arrest - The petitioners in the wit petitions herein are
all inside the prison bars upon arrest against all cognizabl e offences, and
on the wake of the aforesaid question relieving the petitioners from
unnecessary disgrace and harassnent woul d not arise.
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In that view of the matter and since no infraction can be identified, the
petition al so cannot be sustained as regards the issue of anticipatory bai
under Section-438.

A | arge nunber of decisions have been relied upon as regards this |ong

i ncarceration. W do however, feel it expedient to deal with some of them
at this juncture since nore or |less identical issues have been dealt with
in those judgnents. The first in the line of decisions referred to is in
regard to Kartar Singh v. State of Punjab, [1994] 3 SCC 569 wherein this
Court in paragraph 351 of the report stated

"No doubt, liberty of a citizen nmust be zeal ously saf eguarded by the
courts; nonetheless the courts while dispensing justice in cases |like the
one under the TADA act, should keep in mnd not only the Iiberty of the
accused but also the interest of the victimand their near and dear and
above all the collective interest of the conmunity and the safety of the
nati on so that the public may not |oose faith in the systemof judicia
admi nistration and indulge in private retribution.”

The fact ‘'situation of the matter under consideration does not warrant
further discussion nore so by reason of the fact that the collective
interest of the conmmunity is said to be affected. The decision thus does
not | end any assistance to the petitioners herein.

The decision of this Court in Suprene Court Legal Aid Conmittee
Representing Undertrial Prisoners v. Union of India & Os., [1994] 6 SCC
731 and the directions contained therein has no relevance in the instant
case, as such we need not dilate on the issue or with the decision any
further.

I n Shaheen Wel fare Association \. Union of India & Os., [1996] 2 SCC 616;
R D. Upadhyay v. State of A P. & Os., [1996] 3 SCC 422 and in " Conmon
Cause" A Registered Society through its Director v. Union of India & Os.,
[1996] 4 SCC 33 and the direction issuedto the High Courts to deal wth
the pending crimnal proceedings regarding the offences involving
corruption, msappropriation of public funds, cheating etc. for disposal of
the cases on priority basis does not in fact have any inpact in the present
context - though, however, we also deemit fit to i'ssue simlar directives
in the matter under consideration irrespective of the factumof our finding
on infraction of Article 21 as al so under Section 438 of the Code.

It is no doubt true that this Court earlier-on tw occasions in Wit
Petition (Crl.) No. 256/99 and Wit Petition (Crl.) Nos. 72-75/2000, has
granted the relief that in the event of the arrest of the petitioner in
connection with any crimnal case in his capacity as Managi ng
Director/Director of the Group of conpanies, the arresting officer shal

rel ease himon bail on his executing a bond to the satisfaction of the
arresting officer. This order obviously tantamounts to an order, invoking
the provisions of Section 438 of the Code of Crimnal Procedure. The Court
adopted the aforesaid procedure to find out a solution/'in the peculiar
situation and being of the opinion that even though the accused is able to
get orders bail fromdifferent Courts, where cases are pending, but in view
of the large nunber of cases against the accused throughout the country, it
has physically not becone possible to rel ease the accused fromthe custody.
I f an accused facing a charge under Sections 406, 409, 420 and 120-B is
ordinarily not entitled to invoke the provisions of Section 438 of the
Crimnal Procedure Code unless it is established that such crimna
accusation is not a bona fide one, it is difficult to conceive that an
accused who is involved in thousands of cases in different parts of the
country by cheating mllions of countrymen, can be given benefit of the
privilege of anticipatory bail as a matter of routine, as was done in the
two cases, on the basis of which the present batch of cases have been
filed. In the manner in which these white-collared crinmes are conmitted and
the extent to which it has pervaded the society at large, we are of the
consi dered opinion that the two cases decided by this Court earlier would
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not be of universal application and cannot be used as a precedent for
availing of the privilege in the nature of an anticipatory bail. The Court
itself was conscious of the peculiar situation and, therefore, noticed that
the Court is exercising its discretion in the peculiar nature and facts of
the case. W do not agree with the proposition that an accused being

i nvol ved in |large nunber of crimnal cases in different parts of the
country, if is not able to be released fromcustody even on getting bai
orders in sone cases, itself would tantambunt to violation of the right of
a citizen under Article 21 of the Constitution. The object of Article 21 is
to prevent encroachnent upon personal liberty by the Executive save in
accordance with law, and in conformty with the provisions thereof. It is,
therefore, inperative that before a person is deprived of his life or
personal liberty, the procedure established by | aw nmust strictly be

foll owed and nust not be departed from to the disadvantage of the person
affected. In each case where a person conplains of the deprivation of his
life or personal liberty, the Court, in exercise of its constitutiona

power of judicial review, has to decide whether there is a | aw authorising
such deprivation and whether in the given case, the procedure prescribed by
such law i's reasonable, fair and just, and not arbitrary, whinsical and
fanci ful. On account of |iberal interpretation of the words 'life’ and
"liberty in Article 21, the said Article has now cone to be invoked al nost
as a residuary right, even toan extent which the founding fathers of the
Constitution never dreant of. In a country like ours, if an accused is

all eged to have deceived mllions of countrymen, who have invested their
entire life's saving in such fictitious and frivol ous conpani es pronoted by
the accused and when thousands of cases are pendi ng agai nst an accused in
different parts of the country, can an accused at all conplain of
infraction of Article 21, on the ground that he is not being able to be

rel eased out of jail custody in view of different production warrants

i ssued by different Courts. |ssuance of production warrants by the Court
and the production of accused-in Court, in cases where he is involved is a
procedure established by |aw and consequently, the accused cannot be
permtted to nake a conplain of infraction of his rights under Article 21
In our considered opinion, it would be a msplaced synpathy of the Court on
such whil e-coll ared accused persons whose acts of comm ssion and om ssion
has ruined a vast mgjority of poor citizens of this country. Though we
agree that in a given case, Court may be justified in directing rel ease of
the accused, taking a stock of the entire situation in the case. Wile,
therefore, we agree with the subnissions of the counsel for the
petitioners-accused that an accused could maintain a petition under Article
32, but the Court would not be justified in directing the release of such
accused under a bl anket order |ike the one, which has been relied upon by
the counsel for the accused persons and such a course of action would
perpetrate gross injustice.

We are, therefore, unable to agree with the method adopted by this Court in
Wit Petition (Crl.) No. 256/99 and Wit Petition (Crl.) Nos. 72-75/2000
since in our opinion to adopt the method woul d be giving a premumto the
accused persons. Right of an accused to have speedy trial is now recogni sed
as a right under Article 21. Even it has been extended to investigation of
of fences against child offenders in the case of Sheela Burse and Am v.
Union of India and Os., AR (1986) SC 1773. The procedural fairness
required by Article 21, including the right to a speedy trial, has,
therefore to be observed throughout and to be borne in mnd. 1n course of
hearing, we had requested the |learned Additional Solicitor General to

evol ve a schenme for expeditious disposal of crimnal cases of the nature
with which we are concerned in the present batch of cases. But no concrete
proposal came till the conclusion of the hearing of these matters. Wile,
therefore, we are not granting any relief to the accused persons on the
reasons al ready indicated, we would comend upon the Central Governnent to

evolve certain formula or procedure, so that the accused will not conplain
of undue harassnent on account of protraction of their cases and the
persons decei ved who have filed conplaints, will be satisfied with the

early conclusions of the trial
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True, there are certain orders passed by this Court wherein specia
directions have been given but this Court while passing the orders have not
only been extrenely careful but was cautious enough to record therein that
the order was passed on the special facts and the circunstances in the

i ssue and the same ought not to be treated as a precedent - on the wake of
recordi ng of such a caution and the order being in the specific facts of
the matter in issue question of the sane being treated as a judicia
precedent would not arise, in any event in the view as noticed herein
above, the said orders as a matter of fact have lost its significance.

As regards the issue of a single-offence, we are afraid that the fact-
situation of the matters under consideration would not permt to | end any
credence to such as submi'ssion. Each individual deposit agreenent shal

have to be treated a separate and individual transaction brought about by
the allurement of the financial companies, since the parties are different,
the anmpbunt of deposit is different as also the period for which the deposit
was effected. It has all the characteristics of independent transactions
and we do not see any conpelling reason to hold it otherw se. The plea as
rai sed al so cannot have our concurrence.

In alnost-all the petitions there has been a prayer for exenption from
personal appearance - we are afraid that such a direction cannot be had
fromthis Court since it is within the powers of the Magistrate and in his
judicial discretion‘to dispense with the personal appearance of an accused
and as such be it provided here that it would be open to the party to apply
to the concerned trial/sessions court for such exenption and in the event
of there being such an application, the same be disposed of in accordance
with the law. (see'in this context the decision of this Court in Al A
Bhaskar Industries Ltd. v. Ms. Bhiwani Denim & Apparels Ltd. & Os., JT
(2001) 7 sSC 127.

Anot her prayer which has been made in alnost all the petitioners is that
the investigations of all cases should be transferred to the CBI. Such a
prayer has been rejected in the earlier orders as relied upon by the
petitioners herein and as such we do not feel it expedient to dilate on the
i ssue excepting recording out concurrence with the earlier view expressed
and thereby rejecting the sane.

In that view of the matter, we conclude that while in the contextual fact,
a petition under Article 32 is maintainable but the petitioners are not
entitled to any relief by reason of insufficiency of available materials on
record as regards the issue of infraction of Article 21. Inregard to the
prayer for consolidation the petitioner would be at ' |iberty to approach the
H gh Court in accordance with law. Similar is the situation as regards the
orders of the Consumer Forum and the petitioner in the normal course of
events would be at liberty to ventilate the grievance if any, before the
Appel | ate Forumin accordance with | aw

By reason of the above, the wit petitions fail and are dism ssed excepting
to the extent as specifically noticed above.

Be it placed on record that observations made in this judgnment and order
ought not to be treated as having any effect in the trial and each matter
be dealt with in accordance with | aw and uni nfl uenced by the factum of
rejection of these wit petitions.




