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Leave granted.

The four appellants faced trial for allegedly having

caused hom ci dal death of one Kuttappan (hereinafter
referred to as 'the deceased’) on 16.6.1994. They were tried
for conm ssion of offence punishable under Section 302 read
with Section 34 of Indian Penal Code, 1860 (in short 'the

I PC ). The | earned Sessions Judge, Kottayam found all the
four accused persons guilty and convicted and sentenced them
for the offence punishabl e under Section 302 read with
Section 34 | PC and sentenced each of themto undergo

i mprisonnent for life. Fine of Rs.10,000/- with default
stipulation was al so i nposed. The accused-appel |l ant's
unsuccessfully chall enged their conviction and sentence
before the Kerala Hi gh Court which disnmissed the sane by the
i mpugned j udgnent .

Prosecution version as unfolded during trial is as
fol |l ows:

There was previous enmty between accused persons and

the deceased. |In furtherance of their comon intention
because of such enmty, the accused persons chased and
assaul ted the deceased on 16.6.1994 at about 11 p.m A-2
beat the deceased with an iron rod on his back and when
deceased ran away to save his life, all the accused persons
chased himand near a road side junction, A-4 lighted the
torch carried by himwhich enabled the other accused persons
to beat the deceased with handl es of axe and spade, and iron
rod on different parts of the body. The injuries were
caused nostly on the hands, legs and ribs. Only one injury
was inflicted on the head which was the fatal injury.

Though the deceased was taken to the hospital he breathed
his last at about 2.25 a.m on 17.6.1994. 10 witnesses were
exam ned to further the prosecution version. Rajan (PW2)
was said to be an eyew tness. The information was | odged
with the police by Anil Kumar (PW1). Soman (PW3) was the
brot her-in-law of the deceased who was inforned about the
qguarrel between deceased and the accused persons. The
deceased al |l egedly made a dyi ng decl aration before them
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i mplicating the accused persons. The accused persons pl eaded
i nnocence. They pl eaded that the actual occurrence was
suppressed by the prosecution and, in fact, the deceased
attacked them and caused injuries on A-1 and A-2. Since the
accused persons were attacked, they exercised their right of
private defence and tried to protect thenmselves and if on
account of that the deceased sustained injuries there was no
of fence involved. Trial Court after analyzing the evidence
on record cane to hold that the plea of right of private

def ence was not established. A-1 to A-4 were the authors of
the crime. It also did not accept the contention of A-4 that
no overt act was attributed to himand there was no materia
to bring himwithin the field of Section 34 IPC. The Tria
court held that evidence of PW2 inspire confidence. He was
a reliable witness and on his evidence al one the conviction
has to be recorded, though-additionally the dying

decl arati on was there.

In appeal, the Kerala Hi gh Court held that nerely
because t'he accused persons have sustained sonme injuries,
that cannot ipso facto be a ground for throw ng out the
prosecution case. Non-expl anation of injuries on the accused
persons in all cases is not-a ground for discarding the
prosecution version. It also did not find any substance in
the plea of the accused-appellants that on the basis of
solitary witness’s evidence conviction cannot be recorded.
Finally, the plea that offence under Section 302 read with
Section 34 | PC was not nmade out did not find acceptance by
the High Court. It also did not accept the plea that there
was no material for applying Section 34 to A“4. It was
noti ced that he was the person who focused the light on the
deceased, facilitating the assaults.

In support of the appeal, learned counsel for the
appel l ant subnmitted that the Trial Court and the H gh Court
have | ost sight of relevant factors.” The prosecution
version itself indicated that there was quarrel between the
deceased and the accused and since the assaults al l'egedly
took place in course of a sudden quarrel, that too in
exercise of right of private defence, the accused persons
shoul d not have been found guilty. |t was pointed out that
the prosecution version primarily stands on the solitary
evi dence of PW2. The occurrence, according to the
prosecution took place late in the night and it was
conpl etely dark and necessitated focusing of torch by A-4.
These materials adduced by the prosecution go to show that
no particular injury was intended. In fact, the post-nortem
shows that injuries were on non-vital parts of ‘the body.
The reference to these aspects was highlighted to
substantiate the plea that Section 302 has not attracted.
Alternatively, it is submitted that no of fence under Section
34 IPCis made out and so far as accused A-4 is concerned,
as admttedly no assault was done by him and, therefore, he
shoul d not have been convi ct ed.

Per contra, |earned counsel for the State subnitted
that the Trial Court and the H gh Court have given adequate
reasons for finding the accused persons guilty and
sentencing them As they have anal ysed the factual position
in great detail and have come to the concl usion regarding
guilt of the accused, there is no scope for any
interference. According to himthe case is squarely covered
by Section 302 | PC.

Coming to the question whether on the basis of a
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solitary evidence conviction can be mmintained. A bare
reference of Section 134 of the Indian Evidence Act, 1872
(in short 'the Evidence Act’) would suffice. The provision
clearly states that no particul ar nunber of w tnesses is
required to establish the case. Conviction can be based on
the testimny of single witness if he is wholly reliable.
Corroborati on may be necessary when he is only partially
reliable. If the evidence is unblenished and beyond al
possible criticismand the Court is satisfied that the

wi t ness was speaking the truth then on his evidence al one
convi ction can be mmintained. Undisputedly, there were
injuries found on the body of the accused persons on mnedica
evi dence. That per se cannot be a ground to totally discard
the prosecution version. This is a factor which has to be
wei ghed along with other naterials to see whether the
prosecution version is reliable, cogent and trustworthy.
When the case of the prosecution is supported by an

eyewi tness who is found to be truthful, as well, nere non-
expl anati on of the injuries on the accused persons cannot be
a foundation for discarding the prosecution version

Addi tionally, the dying declaration was found to be
accept abl e.

O her plea enphasized related to all eged exercise of
right of private defence. Merely because there was a quarre
and two accused persons sustained injuries, that does not
confer a right of private defence extending to the extent of
causing death as in this case. Though such right cannot be
wei ghed in gol den scales, it hasto be established that the
accused persons were under such grave apprehensi on about the
safety of their life and property that retaliation to the
ext ent done was absol utely necessary. No evidence much | ess
cogent and credi ble was adduced in this regard. The right of
private defence as clained by the accused persons have been
rightly discarded.

This brings us to the crucial question as to which was

the appropriate provision to be applied. In the schene of

| PC cul pable homicide is the genus and "nurder", its specie.
Al "murder" is "cul pable hom cide" but not vice versa.
Speaki ng generally, "cul pabl e hom cide" sans "specia
characteristics of murder is cul pabl e hom ci de not ampunting
to nurder”. For the purpose of fixing punishment,
proportionate to the gravity of the generic offence, I'PC
practically recogni zes three degrees of cul pable homi cide.
The first is, what nay be called, "cul pabl e homcide of the
first degree". This is the gravest form of culpable
hom ci de, which is defined in Section 300 as “murder". The
second may be terned as "cul pabl e hom ci de of the second
degree". This is punishable under the first part of Section
304. Then, there is "cul pable homcide of the third degree"
This is the | owest type of cul pabl e honicide and the

puni shment provided for it is also the | owest anpong the

puni shments provi ded for the three grades. Cul pable hom cide
of this degree is punishable under the second part of
Secti on 304.

The acadenic distinction between "nmurder" and "cul pabl e
hom ci de not anounting to nurder" has al ways vexed the
courts. The confusion is caused, if courts |osing sight of
the true scope and neaning of the terns used by the

| egislature in these sections, allow thenselves to be drawn
into mnute abstractions. The safest way of approach to the
interpretation and application of these provisions seens to
be to keep in focus the keywords used in the various cl auses
of Sections 299 and 300. The foll owi ng conparative table
will be helpful in appreciating the points of distinction
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bet ween the two of fences :

Section 299 Section 300
A person conmits Subj ect to certain exceptions
cul pable homicide if the act by cul pable homicide is murder if the
the death is caused is act by which the death is caused
done - is done -
| NTENTI ON
(a) with the intention of causing (1) with the intention of causing
death; or deat h; or
(b) with the intention (2) with the intention of causing
of causi ng such such bodily injury as the
bodily injury as is of fender knows to be likely to
likely to cause deat h; or cause the death of the person

to whomthe harmis caused; or

(3)Wth the intention of causing
bodily injury to any person
and the bodily injury intended
to be inflicted is sufficient
in the ordinary course of
nature to cause death; or

KNOWL.EDGE
(c) with the (4) with the know edge that the
know edge t hat act is so inmnently
the act is'likely to dangerous that it must in al
cause deat h. probability cause death or

such bodily injury as is likely
to cause death, and commits
such act without any

excuse for \incurring the

ri sk of causing death

or such injury as is mentioned above.

Clause (b) of Section 299 corresponds with clauses (2)

and (3) of Section 300. The distinguishing feature of the
nens rea requisite under clause (2) is the know edge
possessed by the of fender regarding the particular victim
being in such a peculiar condition or state of health that
the internal harmcaused to himis likely to be fatal,
notw t hstandi ng the fact that such harmwould not in the
ordinary way of nature be sufficient to cause death of a
person in normal health or condition. It is noteworthy that
the "intention to cause death" is not an essentia

requi renment of clause (2). Only the intention of causing the
bodily injury coupled with the of fender’s know edge of the
i kelihood of such injury causing the death of the
particular victim is sufficient to bring the killing within
the anbit of this clause. This aspect of clause (2)-is borne
out by Illustration (b) appended to Section 300.

Cl ause (b) of Section 299 does not postul ate any such

know edge on the part of the offender. Instances of cases
falling under clause (2) of Section 300 can be where the
assail ant causes death by a fist-blowintentionally given
knowi ng that the victimis suffering froman enlarged |iver,
or enlarged spl een or diseased heart and such blowis likely
to cause death of that particular person as a result of the
rupture of the liver, or spleen or the failure of the heart,
as the case may be. If the assailant had no such know edge
about the disease or special frailty of the victim nor an
intention to cause death or bodily injury sufficient in the
ordi nary course of nature to cause death, the offence wll
not be murder, even if the injury which caused the death,
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was intentionally given. In clause (3) of Section 300,
i nstead of the words "likely to cause death" occurring in

the correspondi ng clause (b) of Section 299, the words
"sufficient in the ordinary course of nature" have been
used. oviously, the distinction lies between a bodily
injury likely to cause death and a bodily injury sufficient
in the ordinary course of nature to cause death. The
distinction is fine but real and if overl ooked, may result
in mscarriage of justice. The difference between clause (b)
of Section 299 and clause (3) of Section 300 is one of
degree of probability of death resulting fromthe intended
bodily injury. To put it nore broadly, it is the degree of
probability of death which determ nes whether a cul pable
hom cide is of the gravest, nediumor the | owest degree. The
word "likely" in clause (b) of Section 299 conveys the sense
of probability as distinguished froma nere possibility. The
words "bodily injury ... sufficient in the ordinary course
of nature to cause death" mean that death will be the "nopst
probabl e" result of the injury, having regard to the

ordi nary ‘course of nature.

For cases to fall within clause (3), it is not

necessary that the offender intended to cause death, so |ong
as the death ensues fromthe intentional bodily injury or
injuries sufficient to cause death in the ordinary course of
nature. Rajwant Singh v. State of Kerala (AR 1966 SC 1874)
is an apt illustration of this point.

In Virsa Singh v. State of Punjab (AR 1958 SC 465)

Vivian Bose, J. speaking for the Court, explained the
meani ng and scope of clause (3). 1t was observed that the
prosecution nmust prove the followi ng facts before.it can
bring a case under Section 300 "thirdly". First, it nust
establish quite objectively, that a bodily injury is
present; secondly, the nature of the injury nust be proved.
These are purely objective investigations. Thirdly, it mnust
be proved that there was an intention to inflict that
particular injury, that is to say, that it was not
accidental or unintentional or that sone other kind of
injury was intended. Once these three elenents are proved to
be present, the enquiry proceeds further, and fourthly, it
nmust be proved that the injury of the type just described
made up of the three elements set out above was sufficient
to cause death in the ordinary course of nature. This part
of the enquiry is purely objective and inferential and has
nothing to do with the intention of the offender

The ingredients of clause "thirdly" of Section 300 |IPC

were brought out by the illustrious Judge in his terse

| anguage as follows :

"12. To put it shortly, the prosecution nust

prove the followi ng facts before it can

bring a case under Section 300 'thirdly’;

First, it nust establish, quite objectively,

that a bodily injury is present;

Secondly, the nature of the injury nust be

proved; These are purely objective

i nvesti gations.

Thirdly, it must be proved that there was an

intention to inflict that particular bodily

injury, that is to say, that it was not

accidental or unintentional, or that some

ot her kind of injury was intended.

Once these three el enents are proved to be

present, the enquiry proceeds further and,

Fourthly, it must be proved that the injury

of the type just described made up of the

three el ements set out above is sufficient
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to cause death in the ordinary course of
nature. This part of the enquiry is purely
objective and inferential and has nothing to
do with the intention of the offender."

The | earned Judge explained the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the prisoner
intended to inflict a serious injury or a
trivial one but whether he intended to
inflict the injury that is proved to be
present. |If he can show that he did not, or
if the totality of the circunstances justify
such an inference, then, of course, the
intent that the sectionrequires is not
proved. But if there is nothing beyond the
injury and the fact that the appell ant
inflictedit, the only possible inference is
that he intended toinflict it. Wether he
knew of .its seriousness, or intended serious
consequences, i's neither here nor there. The
guestion, so far as the intention is
concerned, is not whether he intended to
kill, or to inflict an injury of a
particul ar degree of seriousness, but

whet her he intended to inflict the injury in
guestion; and once the existence of the
injury is proved the intention to cause it
will be presuned unless the evidence or the
ci rcunst ances warrant an opposite

concl usion. "

These observations of Vivian Bose, J. have become |ocus
classicus. The test laid down by Virsa Singh case (supra)
for the applicability of clause "thirdly" is now ingrained
in our |legal systemand has become part of the rule of |aw
Under clause thirdly of Section 300 |IPC, cul pable hom cide
is murder, if both the follow ng conditions are satisfied
i.e. (a) that the act which causes death is done w th'the
intention of causing death or is done with the intention of
causing a bodily injury; and (b) that the injury intended to
be inflicted is sufficient in the ordi nary course of nature
to cause death. It nust be proved that there was an
intention to inflict that particular bodily injury which, in
the ordinary course of nature, was sufficient to cause death
viz. that the injury found to be present was the injury that
was i ntended to be inflicted.

Thus, according to the rule laid down in Virsa Singh

case (supra) even if the intention of the accused was
limted to the infliction of a bodily injury sufficient to
cause death in the ordinary course of nature, and did not
extend to the intention of causing death, the offence would
be murder. Illustration (c) appended to Section 300 clearly
brings out this point.

Clause (c) of Section 299 and clause (4) of Section 300

both require know edge of the probability of the act causing
death. It is not necessary for the purpose of this case to
dil ate nuch on the distinction between these corresponding
clauses. It will be sufficient to say that clause (4) of
Section 300 woul d be applicable where the know edge of the
of fender as to the probability of death of a person or
persons in general as distinguished froma particular person
or persons - being caused fromhis immnently dangerous act,
approximates to a practical certainty. Such know edge on the
part of the offender nust be of the highest degree of
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probability, the act having been commtted by the offender
wi t hout any excuse for incurring the risk of causing death
or such injury as aforesaid.

The above are only broad guidelines and not cast-iron

i nperatives. In nost cases, their observance will facilitate
the task of the court. But sonetinmes the facts are so
intertwined and the second and the third stages so

tel escoped into each, that it nmay not be convenient to give
a separate and clear cut treatnent to the matters invol ved
in the second and third stages.

The position was illumnatingly highlighted by this

Court in State of A P. v. Rayavarapu Punnayya (1976 (4) SCC
382 and Abdul Waheed Khan alias Waheed and ors. v. State of
A P. (2002 (7) SCC 175).

The factual scenario goes to show that |ate at night in

a stage of compl ete darkness, the occurrence took pl ace.
According to the prosecution itself for visibility A-4 used
the torch and focused the |ight on the deceased so that the
ot her accused persons could assault him The distance from
whi ch the light was focused is also not very small. It was
no doubt possible on the part of the accused persons to

pl ace the deceased and assault him but taking into account
the fact that alnost all the injuries were on non-vita
parts and only one /'was on head, it cannot be definitely said
that any particular injury was intended.” As noticed by
Courts bel ow weapons used were not of consi derable weight or
l ength. They axe or spade was not used but their handl es of
small |l ength and weight were used. Taking the totality of
the evidence into consideration and the special features
noticed, it would be appropriate to convict the accused
persons under Section 304 Part | read with Section 34 | PC

i nstead of Section 302 IPC. A-4 has been rightly roped in
under Section 34. He acconpani ed the accused persons, and
actively facilitated the assaults to be effectively made on
the accused by focusing the torch. ~His conduct prior and
subsequent to the occurrence clearly shows that he shared
the common intention so far as the assaults on the deceased
is concerned. Custodial sentence of 10 years would neet the
ends of justice. The appeal is partly allowed to the extent
i ndi cat ed.




