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ACT:

Constitution of India, 1950, Art, 191(1)-Oifice of
profit--office of Special Governnment Pleader if such office.
Retrospective | egislation candidate heldto be disqualified
because of holding office of  profit-State Legi sllature
enacting that such Ofice not an office of profit and
val idating el ection-Effect of.

Representati on of the People Act (43 of 1951), s. 82(b)-Any
ot her candi date’ agai nst whom corrupt practices are all eged,
to be nmade party.-Scope of.

HEADNOTE:

Di sputes between the State of Rajasthan and a conpany were
referred to arbitration and the Covernment Advocate was
appointed to represent the State. Anot her . advocate was
appointed to assist the CGovernment Advocate ‘but as  the-
advocate was table to appear, the appellant was no appoi nted
under 0.27, r. 8B of the Civil Procedure Code, as  Specia
CGovernment Pl eader. The appellant then stood for < el ection
to the State Legislative Assenbly and was declared el ected.
The election was challenged and one of the grounds of
chal l enge was that the appellant held an office of profit
within the neaning of Art. 191 of the Constitution. The
High Court set aside the election. While the appeal was
pending in this Court, Rajasthan Act 5 of 1969 was passed
declaring anong others that the hol der of the office of a
Speci al Governnent Pl eader was not disqualified from being
chosen or for being a nenmber of the State Legislative
Assenbly; and by s. 2(2), the Act was nmade retrospective
renovi ng- the appellant’s disqualification retrospectively.
On the questions : (1) Wether the appellant was holding an
of fice of profit and hence was disqualified; (2) Wether the
di squalification was renoved by Act 5 of 1969; and (3)
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Whet her the election petition was in accordance with |aw,
because, anot her candi date from another constituency, again
t whom corrupt practices were alleged, was not inpleaded as
a party,

HELD : (1) (Per Sikri, Ray and Jagannohan Reddy, JJ.) : The
appel I ant was not hol ding an office of profit.

(a) Before a person becones subject to the disqualification
in Art. 191(1) there nmust be an office which exists
i ndependently of his being the holder of the office. The
word ’'office’ neans an office or enployment which was a
subsi sting, permanent, substantive position which had an
exi stence independent of the person who filled it, which
went on and was filled in succession by successive holders;
but if a person was engaged on whatever terns to do the
duties which were assigned to him his enployment to do
those duties did not create an office to which those duties
were attached. Hence an office does not come into existence
every tinme a pleader is asked by the Government to appeal
in a case on its behalf. [847 F, 848 A-B; 850 G H]

p.C/70-8

836

(b) A reading of s. 2(7) and 0.27, r. 8B of the GCvi
Procedure Code A shows, that even an advocate who is. acting
under the directions of the Governnent  Pleader could be
deened to be a  Governnent Pleader. Ther ef or e, t he
notification of the appellant’s nane under r. 8B as Specia
Government Pleader did not anpunt to the creation of an
office. [850 F-G

(c) Assuming that a Governnent Pleader is an agent of the
CGovernment for purposes of receiving processes against the
Government, the fact that processes could be served on an
advocate, would not nean that the advocate was holding an
of fice under his client. [851 A-B]

(d) It is not necessary to give a w der neaning to the word
"of fice’ because, i f Par | i ament t hi nks t hat a
| egal "practitioner who is being paid fees in a case by the
Government should not be qualified to stand for an /el ection
as a nmenber of the Legislative Assenbly, it can make that
provision wunder Art. 191 (1) (e) of the Constitution. [851

C D
G eat Western Railway Co. v. Bater, 8 Tax Cases 231 and
MM Il an v. Guest (H. M I nspector of —Taxes) 24  Tax

Cases 190, appli ed.

Mahadeo V. Shant i bhai & Os. [1969] 2 S.CR 422
di stingui shed.

Sakhawat Ali v. State of Orissa, [1955] 1 S.CR 1004,
referred to.

(Per Hidayatullah, C.J. and Mtter, J. dissenting) : The
High Court was right in holding that the appellant held an
office of profit. [842 (]

It was not a case of the appellant nerely being briefed as a
 awyer and given the Governnent litigation. On the | other
hand an office, that of Special Governnent Pleader was
created, and since the office of a Governnent Pl eader is  an
office of profit, the office of Special Government Pl eader

will equally be an office of profit. It was an office which
could be successively held, it was independent of its
hol der, it was a substantive position and as pernmanent as

ot her supernumerary offices. [841 FG 842B]
Mahadeo v. Shantibhai & Os. [1969] 2 S.C.R 422 and The
Statesman (P.) Ltd. v. H R Deb & Os. [1968] 3 SCR 614

appl i ed.
MM I lan v. Cuest, [1942] A C. 561 and Great Western Railway
Co. v. Bater, 8 Tax Cases 231, 235, referred to.

(25 (By Full Court) : The Act 5 of 1969 has renoved the
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di squalification retrospectively.

Per Hidayatullah, CJ. and Mtter, J. : It s wel |
recogni sed that Parlianent and the Legislature of a State
can make their |aws operate retrospectively subject to
[imtations, if any, in the Constitution. Any law that can
be made prospectively may be mnmade wth retrospective
operation except those which cannot operate retroactively.
In Art. 191 itself, power is reserved to the State
Legislature to make a declaration that the holder of an
office shall not be disqualified and there is nothing in the
words of the Article to indicate that such a declaration
cannot be made with retrospective effect, t her ef or e,
whatever may be the propriety of such legislation regard
being had to legislative practice and the absence of a clear
prohi bition, express or-inplied. the Act nust be declared to
have retrospective effect. [843 B-C, D F]

837

Per Sikri, Ray and Jaganmohan Reddy, JJ. : Parlianment and
the State |l egislatures can |legislate retrospectively subject
to the provisions of the Constitution. No lintation on the
powers of the Legislatureto make a declaration validating

an election, effective froman earlier date, is expressly
stated nor could it be inplied in Art. 191(1). ]851 F-G 852
D- E]

The apprehension that it nmay not be a healthy practice and
m ght be abused is no ground for limting the powers of the
State Legislature. [852 B]

The inpugned Act does not amend or alter the Representation
of the People Act, 1951, in any respect whatsoever. By
enacting the inmpugned Act, the  disqualification if any,
whi ch existed in the 1951 Act has been renoved, but that is
what the State Legislature is entitled to do under Art. 191
so long as it does not touch the wording of the 1951 Act.
[852 F-Q

(3) (By Full Court) : The words ' any other candidate’ in s.
82(b) of the Representation of the People Act, 1951, who
should be inpleaded, refers to.a/candidate in the /election
for the constituency which is the

subj ect matter of the petition, and not to a candidate from
anot her constituency. [843 G H 853 D F

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1869 of 1968.
Appeal under s. 116-A of the Representation of the People
Act, 1951 fromthe judgment and order dated August 12, 1968
of the Rajasthan High Court in Election Petition No. 16 of
1967.

S. V. Gupte, M M Tiwari, H K Puri, Bishanmber Lal

M K. Garg, K K Jain and S. P. Vij, for the appellant.

M C. Chagla and S. M Jain, for respondent.

Niren De, Attorney-GCGeneral, G C. Kasliwal, Advocat e-
CGener al . Raj asthan and K B. Mehta, for the State  of
Raj ast han.

The Judgnent of S. M SiKRi, A N RAY and P. JAGANMOHAN
REDDY, JJ.was delivered by SIKRI, J., M H DAYATULLAH, C.f.
and G K MTTER J. gave a separate opinion

Hi dayatullah, C.J. W regret our inability to agree that the
appel l ant Ms. Kanta Kathuria was not holding an office of
profit under the Governnent of Rajasthan when she stood as a
candidate for election to the Rajasthan Legislative Assenbly
fromthe Kol ayat Constituency.

Ms. Kathuria is an advocate practicing at Bikaner. She
contested the above election held on February 18, 1967
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agai nst seven ot her candi dates. She was decl ared el ected on
February 22, 1967. One of the defeated candidates filed the
el ection petition, from whi ch this appeal ari ses,
guestioni ng her el ection on several grounds. We are
concerned only with one of them nanely, that on the date of
her nom nation and election she was disqualified to be
chosen to fill the seat as she held the office of Specia
CGovernment Pl eader, which was an office of profit under the
Gover nment of Raj ast han
838
Article 191 of the Constitution, which is relevant in this
connection, reads :
"191 : Disqualifications for nmenbership
(1) A person shall be disqualified for being
chosen as, and for being, a nenber of the
Legi sl ative Assenmbly or Legislative Council of
a State-
(a) i f© he holds any office of profit under
the Governnment of India or the Government of
any State specifiedin the First Schedule,
ot her t han an ~office declared by the
Legi slature of ~the State by Ilaw not to
di squal ify its hol der
M's. Kathuria was appointed by the Governnent
of Raj asthan as Special Governnent Pleader to
conduct arbitration cases bet ween t he
CGovernment and Mdern- Construction Conpany
arisiing out of the construction of Rana Pratap
Sagar - Dam and Jawahar Sagar Dam The order
was passed on June 26, 1965 (Ex.  1). The
order reads:
" ORDER
Sub: Construction of R'P.S. Main Dam Contr act
of Ms. MCZC (Pvt.) Ltd., Arbitration in
di sputes arising out of.
In pursuance of Rule 8 (b) of Order XXVIIl of
the First Schedule to the Code of Cvi
Procedure, 1908 read wth clause (7) of
Section 2 of the Code, the Governor is pleased
to appoint Snt. Kanta Kathuria, Advocate
Bi kaner as Special CGovernnent Pleader to
conduct the above noted case on behalf of ~the

State of Rajasthan alongwith Shri Mur al i
Manohar Vyas, Governnent Advocate, Jodhpur

By order,

Sd. D. S. Acharya

26- 6- 65

(D. S. Acharya)

Joi nt Legal Renenbrancer”.
By subsequent orders, which we do not consider necessary to
guote here, her remuneration was fixed at Rs. 1501- per day
for each date of hearing, Rs. 75/- per day for days of
travel and dates on which the case was adjourned, and days
spent on preparation of the case. Ms. Kathuria began
appearing in the case from March 27, 1965. It is _an
admtted fact that she was paid for work between that date
and November 28, 1966 a sum of
839
Rs. 26,325/- and again from February 26, 1967 to March 2,
1967 a sumof Rs. 900/- and that the arbitration proceedi ngs
were continuing on the date of the filing of the election
petition. Therefore for over two years she was enployed as
Speci al CGovernnent Pl eader and was still enployed when her
el ection took place. It is also admitted by her that prior
to this employnent, she had never paid inconme-tax in excess
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of Rs. 1200/- in any year
On these facts, the Hi gh Court held that Ms. Kathuria was
di squalified. Before this appeal cane on for hearing before
us, the CGovernor of Rajasthan by O dinance 3/68 (Decenber
24, 1968) renoved the disqualification retrospectively. The
Ordinance was followed by Act V of 1968 (April 4, 1969).
The operative portions of the Act which are the sane as of
the Ordi nance read
"Prevention of disqualification of menbership
of the State Legislative Assenbly-
(1) It is hereby declared that none of the
following offices, in so far as it is an’
office of profit under the State Governnent,
shall disqualify or shall be deemed ever to
have disqualified the holder thereof from
bei ng chosenas, or for being, a nenber of the
Raj ast han Legi sl ati ve Assenbly, nanely -
(a) the office of a Governnment Pleader or
Special Government Pl eader or Advocate for the
CGovernment, appointed specially to conduct any
particular suit, case or other proceeding by
or against the State Covernment, before any
court, ~tribunal, arbitrator or other autho-
rity;
(b) the office of a Governnent Pleader, a
Speci al/ Government Pl eader or Advocate for the
State Covernment, appointed- specially to

assi st the Advocate General, Gover nnent
Advocate or Pleader, or Special CGovernnent
Pl eader, —or Advocate for Government, in any

particul ar_suit, case or other proceeding by
or against the State Government before any
court, tribunal, arbitrator or ot her
aut hority;
(c) the office of a panel lawer if the
hol der of such office is not entitled to any
retai ner or salary, (by whatever named call ed;
(4) the office of a Pradhan or Pranukh as
defined in the Rajasthan Panchayat Samitis and
Zila Parishads Act, 1959 (Rajasthan Act 37 of
1959).
840
(2) Not wi t hst andi ng any judgnment or order of
any Court or Tribunal, the aforesaid offices
shal | not disqualify or shall-be deemed never
to have disqualified the holders thereof for
bei ng chosen as, or for being, nenbers of the
Raj ast han Legi sl ative Assenbly as if this. Act
had been in force on the date the  hol der of
such office filed his nomnation paper for
being chosen as a nenber of the “Rajasthan
Legi sl ative Assenbly."
The Odinance and the Act seemto have been passed to
nullify the decision in this case. One of the contentions
of the answering respondent is that the Legislature of
Raj ast han could not renove t he di squalification
retrospectively si nce t he Constitution contenpl at es
disqualifications existing at certain tine in accordance
with the law existing at that tine. W shall deal with this
matter |ater.
When the Governnment of Rajasthan appointed Ms. Kathuria it
bad two courses open to it. Firstly, Governnent could have
engaged Ms. Kathuria to conduct the particular arbitration
case or cases, or even to assist the Governnent Advocate in
those cases. Al ternatively GCovernnent could create a
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special office of Special Governnment Pleader and appoint
Ms. Kathuria or any other lawer to that office. It is
obvious that Governnment did not choose the first course.
There were as nany as 26 arbitration cases then pending and
nore were likely to arise. CGovernnent thought that they
shoul d be conducted by the Governnment Advocate but as the
work involved was too nuch as additional office had to be
created and given to a lawer. An office was therefore

created and given to Ms. Kathuria.

In a recent case (Cvil Appeal No. 1832 of 1967-Mahadeo
v. Shanti bhai & Ohers-s-decided on Cctober 15, 1968), we
held that a panel |awer engaged to watch cases on behal f of
the Central & Wstern Railway Admnistrations, held an
office of profit. The duty of the panel |awer was to watch
cases comng up for hearing against the Railways at Ujain

and to appear in court and ask for an adjournmnent. The
| awyer was paid Rs. 51- for each such adjournment if he was
not entrusted wth the case later. |In dealing with this

matter reliance was placed by us on the neaning to the word
"office’ " given in the Statesman (P) Ltd. v. H R Deb &
Os(1l) In_ the Statesman case, this Court approved of the
observations of Lord Wight in Mnillan v. Guest(2) to the
foll owi ng effect
"The word "office is of indefinite content.
Its various neanings cover four colums of the
New Engl i sh
(1) [1968] 3 S.C.R 614.
(2) [1942] A.C. 561
841
Dictionary, but'|l take as the  npbst relevant
for purpose of this case the follow ng
"A position or place to which certain duties
are attached, especially one of a nore or |ess
public character."
Qur brother Sikri has also relied upon the
same case and has referred to the observations
of Lord Atkin where he approved  of the
observations of Rowlatt, J. in Geat Wstern
Railway Co. v. Baler(l). Justice Row att said
thus :
"Now it is argued, and to ny mind argued nost
forcibly, that shows that what those who " use
the |anguage of the Act of 1842 neant, when
they spoke of an office or enploynment which
was a subsisting per manent , substantive
position, which had an exi stence independent
from the person who filled it, which went on
and was filled in succession by successive
hol ders, and if you nerely had any nman who was
engaged on whatever terns, to do duties /which
were assigned to him--his enploynen
t to do
those duties did not create an office to which
those duties were attached. He hereby was
enployed to do certain things and that is _an
end of it, and if there was no office or
enpl oyment existing in the case as a thing,
the so-called office or enployment was nerely
an aggregate of the activities of t he
particular man for the time being".
W say wth profound respect for this nost succi nct
exposition, that we entirely agree. The distinction that we
are meking is precisely the distinction which has been
brought out by Row att, J. If Ms. Kathuria had been briefed
as a lawer and given all the Governnment litigation in
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Raj ast han to conduct on behal f, of the Governnment she could
not have been described as holding an office of profit. The
aggregate of her work and her activities could not have
created an office nor could she have been described as
anyt hi ng but an advocate. \What happened here was different’
An office was created which was that of a Special Governnent
Pleader. Now it is admtted that the office of a CGovernnent

Pleader is an office properly so-call ed. Therefore an
office going under the nanes " Addi ti onal Gover nnent
Pl eader’, " Assi st ant Gover nnent Pl eader’, ' Speci a
CGovernment Pleader’ will equally be an office properly so-
called. It matters not that Ms. Kathuria was-to conduct a
group of arbitration cases and agai nst the sane party. For
that matter Governnment is always at liberty to create

offices for special duties. They mght have even created
another office of Special Governnent Pleader for Land
Acqui sition cases

(1) 8 Tax Cases 231, 235.

842

or a group of cases or Railway cases or a group of cases
arising out ofa particular accident and so on and so forth.
What matters is that there was an office created apart from
Ms. Kathuria. It isin evidence that it was first held by
M. Manekl al Mathur ‘anot her advocate. 1t is likely that if
Ms. Kathuria had declined sone one el se would have been
f ound. Therefore, there was an office which could be
successively held; it was independent of Ms. Kathuria who
filled it was a substantive position and as pernanent as
supernumnerary offices are. Every one of the tests laid down
by Rowl att, J. is found here.

W would, therefore, hold that the High Court was right in
its conclusion that Ms.,Kathuria held an office. Si nce
there is no dispute that it was for profit and under the
State, the election of Ms. Kathuria nust be held to be void
as she was disqualified to stand for the el ection.

This brings us to the next question. Does the Act  of the
Raj ast han Legi sl ature renove the di squal i'fication
retrospectively, in other words; can such a | aw be passed by
the Legislature after, the election is over ?

The first question is whether the newlawis renedial or

decl aratory. If it was declaratory then it would be
retrospective; if renedial only, prospective unless legally
nmade retrospective. That it has been nmade expressly
retrospective |lends support toits being renedial. Its

retrospective operation depends on its being effective to
renove a disability existing on the date of nom nation of a
candi dat e or his election. O course, ‘there is no
difficulty in holding the lawto be perfectly valid in its
prospective operation. The only dispute is in regardto its
retrospective operation

Qur brother Sikri has cited an instance of the British
Par | i ament from My's well-known treatise when the
Coat bridge and Springburn Elections (Validation) Bill —was
introduced to validate the irregul ar el ections. Hal sbury’ s
Laws of England (3rd Edn. Vol. 14 p. 5) has the followng
note :

"If a person is elected when disqualified, his dis-
qualification for being a menber of Parlianment nmay be
renedi ed or he may be protected from any penal consequences
by an Act of Validation or indemity."

The position of the British Parlianment is somewhat different
from that of the Indian Parlianment and the Legislatures of
the States. British Parliament enjoys plenary sovereignty
and the7 Acts of the British Parliament no court can
guestion. In India the sovereignty of the Indian Parlianent
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and the Legislatures is
843

often <curtailed and the question, therefore, is whether it
isin fact so curtail ed.

At the hearing our attention was drawn to a nunber of such
Acts passed by our Parlianent and the Legislatures of the
St at es. It seens that there is a settled legislative
practice to nmke validation |aws. It is also wel | -
recognised that Parlianent and the Legislatures of the
States can nake their |aws operate retrospectively. Any |aw
t hat can be made prospectively my be made with
retrospective operation except that certain kinds of |aws
cannot operate retroactively. This is not one of them

This position being firmy grounded we have to Ilook for
limtations, if any, ~“in the Constitution. Article 191
(whi ch has been quoted earlier) itself recognises the power
of the Legislature of the State to declare by law that the
hol der ~of an office shall not be disqualified for being
chosen as a nenber.  The Article says that a person shall be
di squalified if ~he holds an office of profit wunder the
CGovernment  of I ndia or the Government of any State unless
that office is declared by the Legislature not to disqualify
the holder. Power is thus reserved to the Legislature of
the State to nake the declaration. There is nothing in the
words of the article to indicate that this declaration
cannot be made with retrospective effect. It is true that
it gives an advantage to those who stand when the
di squalificati on was not so renobved as agai nst those who may
have kept thenselves back because the disability was not

renoved. That m ght raise questions of the propriety of
such retrospective |legislation but not of the -capacity to
nmake such |aws. Regard being had to the |legislative

practice in this country and in the absence of ‘a clear
prohi bition either express or inplied weare satisfied that
the Act cannot be declared ineffective in its retrospective
operation.

The result, therefore, 1is that while we hold that Ms.
Kat huri a held an office of ‘profit under t he State
CGovernment, we hold further that this disqualification stood
renoved by the retrospective operation of the Act wunder
di scussi on.

As regards the supplenentary point that the petition was bad
for non-joinder of M. Mathura Das Mat hur agai nst whom cor-
rupt practices were alleged in the petition, we are  of
opinion that s. 82 of the Representation ~of People Act,

1951, in its clause (b) speaks of candidates at the sane
election and not persons who are candidates at other
el ecti ons. As M. Mathur was a candidate from another

constituency he need not have been made a party here.

For the above reasons we would allow the appeal but nake no
order about costs since the election of the appellant is
saved

844

by a retrospective | aw passed after the decision of the Hi gh
Court.

Sikri, J. This appeal arises out of an election petition
filed under section 80 of the Representation of the People
Act, 1951, hereinafter referred to as the 1951 Act, by Shr
Mani k Chand Surana, a defeated candidate, challenging the
election of Snt. Kanta Kathuria, before the H gh Court.
The H gh Court (Jagat Narayan, J.) allowed the election
petition on the ground that the appellant held an office of
profit within the neaning of Art. 191 of the Constitution on
the day on which she filed the nominati on paper and was thus
di squalified for being chosen as a nenber of the Rajasthan
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Legi sl ative Assenbly. This judgnent was given on August 12,
1968. An appeal was filed in this Court on August 20, 1968.
Duri ng the pendency of the appeal, the Rajasthan Legislative
Assenmbly Menbers (Prevention of Disqualification) Act, 1969
(Act No. 5 of 1969) (hereinafter referred to as the inpugned
Act), was passed, which received the assent of the Governor
on April 4, 1969.

The i mpugned Act inter alia provides :

"2. Prevention of di squalification of

menbership of the State Legislative Assenbly.

(i) 1t is hereby declared that none of the

following offices, in so far as it 1is an
office of profit under the State GCovernnent
shall disqualify or shall be deemed ever to

have disqualified the holder thereof from
bei ng chosenas, or for being, a nenber of the
Raj ast han Legi sl ati ve Assenbly, nanely :-
(a) the office of a Government Pleader or
Special Government Pl eader or Advocate for the
CGovernment, appointed specially to conduct any
particular suit, case or other proceeding by
or against the State Covernment, before any
court, tribunal , arbitrator or ot her
aut hori ty;
(b) the office of a Governnent Pleader, a
Speci al/ Government Pl eader or Advocate for the
State (Governnent appointed- specially to
assi st the Advocate General, Gover nnent
Advocate or Pleader, or Special CGovernnent
Pl eader, ~or Advocate for CGovernnment in any
particul ar_suit, case or other proceeding by
or against the State Government before any
court, tribunal, arbitrator or ot her
aut hority;
845
(2) Not wi t hst andi ng-any judgnent or order of
any Court or Tribunal, the aforesaid offices
shal | not disqualify or shall be deened / never
to have disqualified the holders thereof for
bei ng chosen as, or for being, nenbers of the
Raj ast han Legi sl ative Assenbly as if this Act
had been in force on the date the hol der of
such office filed his nom nation paper for
being chosen as a nenber of the ~Rajasthan
Legi sl ative Assenbly."
We may note another fact on which an argunment is sought to;
be made by the | earned Counsel for the appellant. It was
alleged in the election petition that the appellant was a
close friend of one Shri Mathura Dass Mathur ~who was a
Mnister in the Slate of Rajasthan at the tine of the
el ection, who contested elections as a candidate in a
constituency different fromthat of the appellant. Shri
Mat hur visited the constituency during the election  very
frequently and during these visits the appellant acconpani ed
by Shri Mathur visited several places in the Constituency
where. Shri  Mathur in the presence of the appellant offered
and pronmi sed to get several works done in those areas if the
electors were to cast votes for the appellant at’ the said
el ecti on. In spite of these allegations of cor r upt
practice, Shri Mathur was not made a party to the petition
The |earned Counsel for the appellant, M. QGupte, contends
that the High Court erred in holding that the appellant held
an office of profit within the meaning of Art. 191 of the
Constitution. In the alternative he contends that the
Rajasthan Act No. 5 of 1969 is retrospective and the
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disqualification if it existed, cannot now be deened to have
exi sted because of this Act. The last point raised by him
is that the petition was not in accordance with |aw as the
respondent, Shri Surana, had not inpleaded Shri Mathur as
respondent to the petition.
The facts relevant for appreciating the first point are
t hese
The appellant was an advocate at all nmaterial tines.
Di sputes arose between Ms. Mdern Construction, Conpany
Private Ltd. and the State of Rajasthan in connection wth
some works relating to the Rana Pratain Sagar Dam These
di sputes were referred to arbitration. Shri Mrli Manohar
VWas, Governnent Advocate in the H gh Court of Rajasthan at
Jodhpur was appoi nted by the Governnment to represent it in
these arbitration proceedings. The CGovernnent Advocate
want ed one nore advocate to assist him On his suggestion
Shri Manak Lal Mathur advocate was appointed to assist the
CGovernment. Advocate. ~ As there was a possibility that Shri
Manak Lal 'Mat hur may not be available to
846
hel p the CGovernment Advocate, the appellant was, on the
suggestion of the Government ‘Advocate, appointed to assist
him in the ,absence of Shri Mathur. This. proposal was
approved by the Rajasthan Law M nister on March 30, 1965 and
on June 26, 1965, 'and the Governnent issued the follow ng
order :-
"Sub :-Construction of 'RP.S -Main Dam Con-
tract of Ms MC. C. (PVT) Ltd. ‘Arbitration in
di spute arising out of-
In pursuance of rule 8 (b) of "Order XXVIl of
the First  Schedule to the Code of Civi
Procedure, 1908 read wth clause (7) of
section 2 of the Code, the Governor is pleased
to appoint Snt. Kanta ~Kathuria Advocate,
Bi kaner, as Special GCovernment Pleader to
conduct the above noted case on behal f of the
State of Rajasthan along with Shri  Manohar
VWas, Governnent Advocate Jodhpur."
Later, on Sept. 3, 1965, the CGovernnent |laid down the fees
le to the appellant. It was stated in the order dated
Sept. 3, 1965 that" Snt. Kanta Kathuria who  has been
appointed to assist the Governnent advocate in the absence
of Shri Mathur will get her share of fee in proportion to
the assistance rendered by her out of the daily fee of Rs.
150/- to Shri Manak Lal WMathur."
As Shri Manak Lal ©Mathur was not able to appear in the case,
on Nov. 18, 1965 the CGovernor sanctioned the payment of
daily fee of Rs. 1501- to the appellant instead of . Shr
Manak Lal Mathur, for days of actual hearing. The appellant
appeared from March 27, 1965 to Novenber 28, 1966, but she
did not appear fromNov. 29, 1966 to Feb. 25, 1967. She
again started appearing in the case from February 26, | 1967.
The appellant claimed travelling allowance, i nci.denta
charges and daily all owance, but the CGovernnent decided that
the appellant was not entitled to any travelling allowance
or daily allowance in addition to the fees.
By a notification, the El ection Comm ssion of India called
upon the electors of the Kol ayat Assenbly Constituency of
the Rajasthan Legislative Assenmbly to elect a nmenber to the
Raj ast han Legi sl ative Assenbly and invited nom nati on papers
for the elections to be held on February 18, 1967. The
appel | ant was declared duly el ected by the Returning officer
on, February 22, 1967, the appellant having secured 11926
and the respondent having secured 8311 votes.
847
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The relevant portion of Art. 191 reads as
fol |l ows
191. (1) A person shall be disqualified for
being chosen as, and for being, a nenber of
t he Legi sl ative Assenbly or Legi sl ative
Council of a State-
(a) if he holds any office of profit under
the Governnment of India or the Government of
any State specified in the First Schedule,
ot her t han an office declared by the
Legislature of the State by law not to
di squalify its hol der
(e) if heis so disqualified by or under any
| aw made by Parli anent.
(2) For~ the  purposes of this article, a
person - shal l- not be deemed to hold an office
of profit-under the CGovernment of India or
the Governnent of any State specified in the
First Schedule by reason only that he is a
Mnister either for the Union or for such
St ate.
It seems to us that the Hi gh Court erred in holding that the
appel lant held an office.~ There is no doubt that if her
engagenent as Special ~ Governnment Pleader anounted to
appointnent to an/office, it would be an office of profit
under the State Government of Rajasthan.. The word 'office
has various neanings and we have to  see- which is the
appropriate nmeaning to be ascribedto this wrd in the
cont ext . It seenms to wus that the words ’its hol der’
occurring in Art. 191 (1) (a), indicate that there nust be
an office which exists independently of the holder of the
office. Further, the very fact that the Legislature of the
State has been authorised by Art. 191 to declare an office
of profit not to disqualify its holder, cont enpl at es
exi stence of an office apart fromits hol der. In other
words, the Legislature of a State i's enpowered to  declare
that an office of profit of a particular description or nane
would not disqualify its holder and not that a particular
hol der of an office of profit would not be disqualified.
It seenms to wus that in the context, Justice Rowatt’s
definition in Geat Western Railway Conpany v. Bater(l) _is
the appropriate meaning to be applied to the word ’office
in Art. 191 of the Constitution.
Justice Row att observed at page 235
"Now it is argued, and to mnmy mind argued  nost
forcibly, that shows that what those who use
t he
(1) 8 Tax Cases 231
848
| anguage of the Act of 1842 neant, when/ they
spoke of an office or an enploynent,  was an
office or enploynent which was a subsisting,
per manent, substantive position, which had an
exi stence independent from the person who
filled it; which went on and was filled in
successi on by successive holders; and if you
nerely had a man who was engaged on whatever
terns, to do duties which were assigned to
him his enploynent to do those duties did not
create an office to which those duties were
att ached. He nmerely was enployed to do
certain things and that is an end of it; and
if there was no office or enploynment existing
in the case, as a thing the so-called office
or enploynent was nmerely an aggregate of the
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activities of the particular man for the tine
bei ng. And | think nyself that is sound. I
am not going to decide that, because | think I
ought not to in the state of the authorities,
but my own view is that the people in 1842 who
used this |anguage neant by an office, a
substantive thing that existed apart from the

hol der . "

This definition was approved by Lord Atkinson
at page 246.

Thi s | anguage was accepted as general l y

sufficient by Lord Atkin and Lord Wight in-
MMIlan v. Guest (H M Inspector of Taxes)
(1). Lord Atkin observed at page 201 :-
"There is no statutory definition of 'office’
Wt hout~ adopting the sentence as a conplete
definition, one. may treat the fol l owi ng
expression of Rowatt, J., in Geat Wstern
Railway Co. v. Baler, [1920] 3 K. B., at page
274, adopted by Lord Atkinson in that case,
[1922] 2 A/C, at page 15, as a generally
sufficient” statenent of the neaning of the
word : - an office or enploynment which was a
subsi sting,” permanent, substantive position
which had an existence independent of the
person /  who filed it, which went on and was
filled in succession by successive hol ders."
Lord Wight at page 202 observed

"The word 'office” is of indefinite content;
its various meanings cover four colums of the
New English Dictionary, but 1 take as the nost
rel evant for purposes of this case t he
following : A position or place to which |ess
public character. This,” | think, rough
cor responds wi-th such approaches to a
definition as have

(1) 24 Tax Cases 190.
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been attenpted in the aut horiti es, in
particul ar G eat Western Railway Co. V.
Abater, [1922] 2 AC |...... where the | egal

construction of these words, which had been in
Schedul e E since 1803 (43 Geo. 111, c¢. 122,
Section 175), was di scussed."

In Mahadeo v. Shantibhai & Os.(1)-Mtter J.
speaking for this Court, quoted with -approva

the definition of Lord Wight.  In~ our view
there 1is no essential difference between the
definitions given by Lord Wight and  Lord
At ki n. The Court of Appeal in the —case of
Mtchell v. Ross(2), thought that <both the
noble and learned Lords had accepted the
| anguage enployed by Row att J. as generally
sufficient. |In Mahadeo' s case(l), this Court
was dealing with a panel of |awers maintained
by the Railway Adm nistration and the |awers
were expected to watch cases. Cause (13) of
the terms in that case read as follows : -

"You will be expected to watch cases coning up
for hearing against this Railway in the
vari ous courts at UWB and gi ve timely

intimation of the sane to this office. If no
i nstructions regarding any particul ar case are
received by vyou, you will be expected to

appear in the court and obtain an adjournment
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to save the ex-parte proceedings against this
Railway in the court. You will be paid Rs.
51- for every such adjournnment if you are not
entrusted with the conduct of the suit l|ater
on."

That case in no way mlitates against the view
which we have taken in this case. That case
is nmore like the case of a standing Counse

di squalified by the House of Commons. It is

stated in Rogers [on Elections Vol. [1]-at
page 10 : -

"However, in the Canbridge case (121 Journ
220), in 1866, the return of M. Forsyth was

avoided on the ground that he held a new
office of profit under the Crown, within the
24t h section. In the schenme submitted to and
approved by Her Mjesty in Council was
i nserted the office of standing counsel with a
certain vyearly paynment (in the scheme called
"salary’) affixed to it, which M. Forsyth
received, in addition to the usual fees of
counsel . The Committee avoided the return

It is urged that there can be no doubt that
the Governnent Pleader holds an office and
there is no reason why a person who assists
himin the case should al so not be treated as
a hol der of

1) [1969] 2 S.C.R 422

(2) [1960] 2 Al E-R 238
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of fice, specially as the noti fication
appoi nted the appellant as Special Governnent
Pl eader. W see no force in these conten-
tions.

Rule 8B. of Oder 27, C.P. Code reads as
follows :7-

"In this Oder unless otherw se expressly
provi ded ' Governnment’ and ' Governnent | eader’
nmean respectivel y-

(a) in relation to any suit by or ~against
the Central Governnment or against ~a public
officer in the service of that Government, the
Central Governnent and such pleader as that
Covernment nay appoi nt whether generally  or
specially for the purposes of this Oder;

(c) inrelation to any suit by, or against a
State Government or against a public officer
in the service of a State, the State

Government and the Governnent ©pleader, as
defined in Cause 7 of Section 2 or such other
pl eader as the State Governnent nmay  appoint,
whet her generally or specially, for t he
pur poses of this Order."

This rul e defines who shall be deened to be a
Government Pleader for the purpose of the
O der. "Governnent Pleader’ is defined in
Sec. 2 of Clause (7) C. P. Code thus-

"(7) ' Governnent Pleader’ includes any officer
appointed by the State Governnent to perform
all or any of the functions expressly inposed
by this Code on the Governnent Pleader and
al so any pleader acting under the directions
of the Governnent Pl eader :"

It follows fromreading Order 27 rule 8B and
Clause (7) of Sec. 2 C.P. Code together that
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even if a pleader who is acting under the
directions of the CGovernment Pleader would be
deened to be a Governnent Pleader for the
purpose of Order 27. Therefore, no particular
significance can be attached to the notifica-
tion made under rule 8B appointing the
appel l ant as Special Governnent Pl eader. e
cannot visualise an office com ng into
exi stence, every tine a pleader is asked by
the Governnent to appear in a case on its

behal f. The notification of his name under
rule 8B, does not anpunt to the. creation of
an Office'.  Sone reliance was al so placed on
rule 4 of Oder 27 C. P. Code, which provides
t hat

"The CGovernnent Pl eader in any Court shall be
the agent of the Governnment for the purpose of
recei ving
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processes against the Government issued by
such Court."

This rule would not apply to the facts of this case because
the appellant was appointed only to assist the Governnent
Advocate in a particul ar case. Assuming it applies, it only
nmeans that processes could be served on the appellant, but
processes can be served on an Advocate under Rule 2 of Oder
XLV of the Suprene Court Rules, 1966. -This-does not rmean
that an Advocate on Record would hold an office wunder the
client.

The |earned Counsel for the respondent, M. Chagla, wurges
that we should keep in view the fact that the object under-
lying Art. 191 of the Constitution is to preserve purity of
public Ilife and to prevent conflict of duty wth ‘interest
and give an interpretation which will carry out this object.
It is not necessary to give a w de nmeaning to the word
"office" because if Parliament ~thinks that a | ega
practitioner who is being paid fees in a case by the
CGovernment should not be qualified to stand for an’ el ection
as a Menber of Legislative Assenbly, it can make that pro-
vi sion under Art. 191 (1) (e) of the Constitution

The case of Sakhawat Ali v. The State of Orissa(l) provides
an instance where the Legislature provided that a paid lega
practitioner should not stand in the municipal elections.

In view of the above reasons, we nust hold that the
appel l ant was not disqualified for election under Art. 191
of the Constitution. But assunming that she held an office
of profit, this disqualification has been renoved
retrospectively by the Rajasthan Legislative Assenbly by
enacting the inmugned Act.

M. Chagla, |earned Counsel for the respondent, contends
that the Rajasthan State Legislature was not conpetent ’'to
declare retrospectively’ under Art. 191 (1) (a) of the
Constitution. 1t seems to us that there is no force in this
contenti on. It has been held in numerous cases by this
Court that the State Legislatures and Parlianent can
legislate retrospectively subject to the provisions of the
Constitution. Apart from the question of f undanent a
rights, no express restriction has been placed on the power
of the Legislature of the State, and we are unable to inply,
in the context, any restriction. Practice of the British

Par | i anent does not oblige us to place any i mplied
restriction. We notice that the British Parlianent in one
case validated the election : [Erskine May's Treatise on the
Law, Privil eges Pr oceedi ngs & Usage of

Par | i ament - - Seventeenth (1964) Edition]-
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"After the general election of 1945 it was
f ound that the persons elected for t he
Coat bri dge Divi si on of
(1) [1955] 1 S.C. R 1004.
SupdC -9
852
Lanark and the Springbourn Di vi si on of
A assgow were disqualified at the tinme of
their election because they were nenbers of
tribunal s appointed by the Mnister under the
Rent of Furnished Houses Control (Scotl and)
Act, 1943, which entitled themto a small fee
in respect  of attendance at a Tribunal. A
Sel ect Conmittee reported t hat t he
di squalification was incurred inadvertently,
and in accordance with their recomendation
t he Coat bri dge -~ and Spri ngburn El ecti ons
(Validation) Bill was introduced to validate
the irregular elections [H C. Deb. (1945-46)
414, c. 564-6]. See also H C  3(1945-46);
ibid. 71 (1945-46) and i bid. 92 (1945-46)."
We have al so noticed two earlier instances of retrospective
| egislation, e.a., The House of Commons (Disqualification)
1813 [Hal sbury Statutes of England p. 467] and Sec. 2 of the
Re-el ection of Mnisters Act, 1919 (ibid. p. 515).
Geat t stress was laid on the word “declared” in Art.
191(1) (a), but we are unable to inply any limtation on the
powers of the Legislature fromthis word. Declaration can
be made effective as from an earlier date.
The apprehension that it may not be a healthy practice and
this power might be abused in-a particular caseare again no
grounds for limting the powers of the State Legislature.
It is also urged that by enacting the i npugned Act the State
Legi sl ature has anended the 1951 Act. W are wunable to
appreciate this contention. The State Legislature has
exercised its powers under Art. 191 to declare a certain
office not to have ever disqualified its holder. The
i mpugned Act does not amend or alter the 1951 Act, in any
respect whatsoever. It is said that under the 1951 Act as
it existed before the inpugned Act was passed, the appell ant
was not qualified to be chosen for this particul ar el ection.
By enacti ng the i mpugned Act the appel l ant’ s
di squalification has been renpved and the 1951 Act is, so to
say, made to speak with another voice. But that is what the
State Legislature is entitled to do, as long as it does not
touch the wording of the 1951 Act. The answer given by the
1951-Act nmay be different but this is because the facts on
which it operates have by valid | aw been given a different
gar b.
It is further urged that the-inpugned Act violates Art. 14
of the Constitution because the Central Governnment @ m ght
have appoi nted Governnent Pl eaders under rule 8B of Order 27
and the inpugned Act nowhere nentions the alleged offices
hel d by
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them No naterial has been placed to show that any such
of fices exist. W cannot, therefore, entertain this point.
In view of the above reasons W are of the opinion that the
i mpugned Act is valid and renoves the disqualification if it
exi sted before.
There is force inthe third point raised by the |earned
counsel for the appellant. Section 82 of the Representation
of the People Act, 1 of 1951, reads as follows
"81. A petitioner shall join as respondents to
his petition-
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(a) where the petitioner, in addition to
claimng a ,declaration that the election of
all or any of the returned candidates is void,
claims a further declaration that be hinself
or any other- candi date has been duly el ected.

all the contesting candi dates other than the
petitioner and wher e no such further
declaration is claimed, all the returned

candi dat es; and
(b) any ot her candi dat e agai nst whom
al l egations of any corrupt practice are made
in the petition.
In this context the words ’any other candidate plainly nmean
a candidate in the election for the constituency which is
the subject matter of the petition.
In the result the appeal is allowed, the judgnent of the

H gh Court set aside and the petition dism ssed. In the
circunmstances of the case the parties will bear their own
costs t hroughout.

V.P.S. Appeal all owed.
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