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ACT:

Custons Act, 1962--S. 108--inquiry under--Statement nade to
custons officers--Admissibility in evidence--Evidence Act,
S. 24--Person agai nst whominquiry being held not "accused
person” wthin the neaning of s. 24--To be told to speak
truth on pain of prosecution does not constitute threat.

HEADNOTE

The appellant was convicted for offences under the | Custons
Act, 1962. He challenged the legality of his conviction on
the ground that his statement to the custons authorities
made on a sumons issued under s, 108 of the Act/ and on
which the conviction was substantially based ‘was not
admi ssible in evidence in view of s. 24 of the Evidence Act.
It was contended that the statenent was procured by threat
in as much as the officer who recorded the statenment warned
the appellant that he was bound to state the truth as the
of ficer was conducting a judicial proceeding to which ss.
193 and 228 of the Penal Code applied. Di sm ssing the

appeal

HELD, : (i) A statement by a person against whom an
inquiry is being held under section 108 is not a  statenent
made by a person accused of an , offence. Therefore,  the
essential ingredient to attract s. 24, nanely that the

confession nmust be made by an accused person, is lacking in
this case.[143 D

Romesh Chandra Mehta v. State of West Bengal, [1969] 2
S .CR 461 and Illias v. Collector of Custons, Madras [1969]
2 SCR 613, relied on

(ii) A conpulsion to speak the truth emanates in this case
riot from,the officers who recorded the statenment but from
the provisions of the statute itself. Wat is necessary to
constitute a threat under s. 24 of the Evidence Act is that
it must emanate | e from the person in authority. The
of ficers recording the statenent were only doing their duty
in bringing to the notice of the appellant the provisions

of the statute. [44 C E]

(iii) To be told that the law required himto tell the
truth and if he did not tell the truth he was liable to be

prosecuted wunder s. 193 Penal ,Code, for giving false
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evidence did not constitute a threat under s. 24 of the
Evi dence Act.

(iv) Even assuming that there was an inducement or threat,
the appell ant bad no basis for supposing that by making the
statenment he woul d gain any advantage or avoid any evil with
reference to the proceedings in respect of which an inquiry
was being conducted by the custons officers. Ther ef or g,
even on this ground s. 24 of the Evidence Act has no
application. [44 GH]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 267

of 1968.

Appeal fromthe judgment and order dated Septenber 26, 1968
of the Bonbay Hi gh Courtin Crim nal Appeal No. 244 of 1967.
36

A.S.R Chari, R Nagaratnam Janendra Lal and B. R Agarwal,
for the appell ant-.

H R Khanna and B. D. Sharmm, for the respondent.

The Judgnent of the Court was - delivered by

Vai di al i ngam J. This appeal by the first accused, on certi-
ficate, is directed against the judgnment of the Bonbay Hi gh
Court dated Septenber 26, 1968, in Crimnal Appeal No. 244
of 1967 <confirmng his conviction and sentence passed
against himby the Presidency Magi strate, Mazgaon, Bonbay
for offences under S. 120B |.P.C. read with S. 135 of the
Customs Act, 1962-(Act 52 of 1962) (hereinafter to be
referred as the Act) and also under S. 135 of the Custons
Act in respect of the articles claimed to have been
recovered from his possession

The short point that arises for consideration in this appea

is whether S 24 of the Evidence Act-is a bar 'to the
adm ssibility in evidence of the statement Ex. T given by
the appellant to the Custons Officers on a sunmons issued to
hi munder S. 108 of the Act.

The appellant along with six others was charged under the
sections nentioned above and after hbeing found guilty was
sentenced to undergo one year’s rigorous inprisonment and to
pay a fine of Rs. 2,000/- for the charges under S. 120B
I.P.C. read with S. 135 of the Act. He was also sentenced
to undergo one year’'s rigorous inprisonment and to pay a
fine of Rs. 2,000/- for the charge under S. 135 of the Act.
The sentences were directed to run concurrently. ~ In default
of payment of fine, he was al so sentenced to undergo further
rigorous inprisonnent for the period mentioned in the
j udgrment of the Presidency Magistrate.

The case agai nst the appellant was that he and several ot her
persons entered into a conspiracy during the period from
June, 1963 to the end of Decenber, 1963 to snuggle wist
wat ches and other |uxury goods such as Nylon Textiles,
toilet requisites, plying cards, cigarette lighters, saffron
etc. fromDubai to India through Mechani zed sailing vesse

and | and the sai d i mport ed and snmuggl ed goods
surreptitiously at any coast near Bonbay and then to bring
the smuggled goods to Bonbay by Mdtor vehicles. It was

further alleged that in pursuance to the said conspiracy
such articles were actually smuggled in the nonth of
Decenber, 1963. The various parts played by the appellant
along with the other accused had been given in the evidence
of the prosecution witnesses. P. W 19, Inspector in the
Rummagi ng Di vi sion Town Intelligence in the Bonbay Custons,
on receipt of information in or about Decenber 21, 1963
about the smuggling of the goods conducted searches in
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various places and seized several smnuggled articles.

37

During the pendency of the trial, the third and the fifth
accused di ed and the second accused who was present for some
time | ater absconded necessitating separation of his trial
Sone ot her accused could not be traced at all. Ther ef or e,
the trial proceeded against the appellant and accused Nos.
4, 6, and 7. It is not necessary to refer to the pleas of
accused Nos. 4, 6 and 7 as they have been acquitted of al
the charges by the Presidency Magistrate. The appellant had
filed a lengthy witten statenent on Cctober 24, 1966
denying the. charges levelled against him He had stated
that he was not in any manner concerned with any conspiracy.
He al so denied, that any articles had been recovered by the
Custons O ficers from the houses mentioned by them and
stated that in any event he had nothing to do with any of
those articles. He pleaded that his brother Cana was
inimcal towards himand that the latter in connivance wth
the Custonms authorities had foisted this crimnal case
agai nst hi mnaki ng fal se all egations. The appellant alleged
that he had left Bonbay for A nmer to pay his respects to the
Darga on Decenber 21, 1963 and returned to Bombay on January
2, 1964, when he was apprehended by the Custonms authorities
and kept in detention, in the first instance, till January
7, 1964. During/'this period of detention he was conti-
nuously harassed and interrogated by P. Wo. 5 and 19 and
forced to put his signature on January -7, 1964 to a
statenment already got witten and prepared by P. W 5. He
was threatened that if he did not put his signature on the
said statenent, his . nother and another brother wll be
pr osecut ed. He further alleged that it was represented to
him that the statenment to which he was being asked to put
his signature was intended only to be used against the
second accused and no part of it was neant to be used
against him It may be stated at this stage that the
statenment recorded fromthe appellant by P. Ws. 5 and 19, on
January 7, 1964 is Ex. T. The statenent referes to/ various
matters concerning his relationship with the other accused
as well as his connection with several articles which had
been seized and which were the subject of the charges.

We do not think it necessary to refer to Ex. T in any great
detail nor to the various seizures of articles made by the
Custons authorities. It is enough to state that the
conviction of the appellant has been substantially, based on
the confessional statement Ex. T after finding independent
corroboration furnished by other evidence on record in
respect of the statenents contained in Ex. T.

njections were taken to the admissibility in . evidence of
Ex. T. on the ground that it is hit by Art. 20(3) and ss.
24 and 25 of the Evidence Act. Al these objections’ were
overruled both by the Presidency Magistrate as well as the
H gh Court. The findings of the Presidency Magistrate and
accepted by the H gh Court are

38

that Ex. T is a voluntary statenent and it was a true
di scl osure nade by the appellant. The allegation of the
appel l ant that he was forced to Put his signhature to EX. T

whi ch had al ready been prepared by P. Ws. 5 and 19 and that
he was induced to put his signature on the representation
that it will be used only against. the second accused and
not against the appellant, was rejected. The further
findings are that Ex. T was a voluntary statenent made by
the appellant and that his plea that he was kept under
illegal, detention fromJanuary 2, 1964 to January 7, 1964
was false. It has also been found that Ex. T is not hit
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either by Art. 20(3) or by ss. 24 and 25 of the Evidence
Act .

The only contention that has been raised before us by
M.AS. R Chari, learned counsel for the appellant, is,
that in view of S. 24 of the Evidence Act, Ex. T, the
st at enment of the appellant recorded by the Cust ons
authorities under the Act, is not adm ssible in evidence at
the trial for the offences in respect of which the appell ant
was charged and tried. H's further contention is that as
the conviction has been based substantially on the state-
ments contained in Ex. T, the conviction is illegal. The
other contentions based on Art. 20(3) and S. 25 of the
Evi dence Act which were taken in the High Court have not
been taken before wus. In fact those contentions are no
| onger available to the appellant in view of the decisions
of this Court. Accordingto M. Chari when the statenent
Ex. T was recorded by the Customs officials, the appellant
was in the position of an accused. It is in evidence that
P. W 5, who recorded the statenent warned the appellant
that he " was bound to state the truth as the officer was
conducting a judicial proceeding to which the provisions of
ss. 193 and 228 1. P. C. apply. This, according to the
| earned counsel, ampunts to a threat and as the statenent
Ex. T has been procured on the basis of such a threat, it
i s inadm ssible in/ evidence.

On the other hand, M. H R Khanna, |earned counsel for the
State has referred us to the findings recorded by the
Presi dency WMagistrate and accepted by the Hgh Court
regarding voluntary nature of Ex. T. The counsel also
pointed out that the fact that P. W 5, who recorded the
statement Ex. T fromthe appellant, inforned him that he
was bound to speak the truth as it was a# judicia
proceeding to which S. 1931. P. C. applies, does not anount
to any threat in law so as to attract S. 24 of the Evidence
Act .

W wll nowreter to the circunmstances under which & Ex. T
was recorded as found by both the Courts. Consequent on in-
formati on received by the Custons authorities, several raids
were conducted from Decenber 21, 1963. The appellant went
to the Custonms House at about 8 A .M on January 7, 1964. By
about

39

8.30 AM summons under s. 108 of the Act was served on him
From 11.30 A M onwards to about 8.30 P.M the process  of

recording of the statenent Ex. T. from the appellant
conti nued excepting for a short break of about 21 hours for
lunch, tea and other requirenents. The appellant was
arrested i mediately after his statement Ex. T  was

conpl eted. The seizures of the entire contraband goods were
conpl eted by about Decenber 25, 1963. Though the attention
of the appellant was drawn to sub-s. 4 of S. 108 of the Act,

he was not inforned or warned that his statenent was  |ikely
to be used in the event of any prosecution against him for
the said offence. Undoubtedly Ex. T contained various

i ncrimnating facts regarding the conplicity of t he
appellant with the offences alleged against him The
I nspector of Custons, P. W 5, who recorded the statenent
Ex. T and P. W 19, have both admitted that they questi oned
the appellant till the statenent Ex. T was finally
conpleted at 8.30 P.M on January 7, 1964. Both of them
have also asserted that they had not given any threat or
,of fered any inducerment to the appellant before t he
statement Ex. T was made. P. W 5 has deposed that he drew
the attention of the appellant to the |ast paragraph of the
sumons i ssued under S. 108 of the Act. |In fact in Ex. T
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the appellant states that he had received sunmons No. 3 of
1964 dated January 7, 1964 issued to himunder S. 108 of the
Act. He has further stated that he had read the summons and
that he had further understood that giving fal se evidence is
an of fence puni shable under S. 193 of the Indian Penal Code.
P. W 5 has further deposed that he had explained to the
appellant the provisions of s. 1931. P. C. and that the
statenment was being recorded as if he was in court and that
the appellant was bound to speak the truth and that if he
made a false statement he woul d be prosecuted. Based upon
these answers of P. W 5 M. Chari, urged that it is clear
that P. W 5 has adnministered a threat to the appellant and
it was in consequence of such a threat that the appellant
gave the statenent Ex. T and thereby has placed hinself in
a grave jeopardy of action being taken agai nst hi munder the
Act .
Before we refer to S: 24 of- the Evidence Act, it is
desirable to advert to the relevant provisions of the
Custons Act. ~Sections 107 and 108 are as follows :
"S.~ 107 Power to exanine persons-
Any officer~ of —custons enpowered in this
behal f by general or special order of the
Col | ector of Custonms may, during the course of
any enquiry in connection with the smuggl i ng
of any goods, -
(a) require any person to produce or deliver
any document or thing rel evant to the enquiry;
40
"(b) ‘examine any person acquainted wth the
facts and circunstances of the case:
S. 108. Power to sumobn persons to give evidence and
produce docunents-
(1) Any gazetted officer of custons. shal
have power to sunmon _any per son whose
attendance he considers necessary either to
gi ve evidence or to produce a docunment or any
other thing in any inquiry which such’' officer
is maki ng in connection with the smuggling of
any goods.
(2) A summons to produce docunments or ot her
things may be for the production of certain
specified documents or things or for the
production of all documents or things of a
certain description in the possession or under
the control of the person summopned.
(3) Al  persons so sumoned shall be bound
to attend either in person or by an authorized
agent, as such officer may direct; and al
persons so summoned shall be bound to  state
the truth upon any subject respecting /which
they are examined or nake statenents<and pro-
duce such docurents and other things as may be
required
Provi ded that the exenption under section 132
of the Code of Civil Procedure, 1908, shall be
applicable to any requisition for attendance
under this section
(4) Every such enquiry a,, aforesaid shal
be deened to be a judicial proceeding wthin
the meaning of section 193 and section 228 of
the I ndi an Penal Code."
Section 122 of the Act deals with confiscation of goods and
| evy of penalty. Section 124 deals with the procedure to be
adopted before ordering the confiscation of any goods or
i mposi ng any penalty on any person. Section 135 deals wth
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prosecution before a crimnal court in the circunstances
nentioned in cls, (a) and (b) and that prosecution is
wi t hout prejudice to any action taken under the Act.
This Court had to consider in Ronesh Chandra Mehta v. State
of West Bengal (1) whether an officer of custons wunder the
Sea Custons Act, 1878 was a police officer and whether the
statenents nmade to him were hit by Art. 20(3) of the
Constitution and inadm ssible in evidence under S. 25 of the
Evi dence Act. A further question also arose whether an
of ficer of customs acti ng,
(1) [21969] 2 S. C. R 461

41
under the Act is in any event a police officer wthin the
neaning ,of S. 25 of the Evidence Act and hence the
confessional statements nmde to himwere inadmssible in

evi dence. After a consideration of the schene of the Sea
Custons Act, 1878, this Court held that a Customs Oficer
does not  exercise, ~when inquiring into, a . suspect ed

i nfringenent of the Sea Custons Act, powers of investigation
which a police officer nay in investigating the comi ssion
of an offence and that he is invested with the power to
enquire into infringenents of the Act primarily for the
purpose of adjudicating about forfeiture and penal ty.
Further it was held that the said officer has no power to
investigate an offence triable by a Magistrate and that he
can only nmake a conplaint in witing before a conpetent
Magi strate and hence S. 25 of the Evidence .Act has no
application. It was further held that the steps taken by
the Customs Oficer are for the purpose of  holding an
enquiry under the Sea Custonms Act and for adj udgi ng
confiscation of ,goods dutiable or prohibited and  inposing
penalties and that the Custons O ficer does  not at that
st age accuse the person suspected of infringing t he
provisions of the Sea Custons Act with the corn.m ssion of
any offence. Finally, it was held that a person exan ned
under S. 17 1 A of the Sea Customs Act does not stand in the
character of an accused personiinasnuch as there is no
formal accusation nade against him by any person’ at/ that
time and hence any statenent made by such a person 'to a,
Cust ons Oficer is not hit by Art. 20(3) of t he
Consti tution.
The schenme of the Act was al so considered in the said deci-
sion and sonme points of difference between the Act and the
Sea Custons Act, 1878 were noted. But notwi thstanding the
slight difference in the powers exercised by a, Custons
O ficer under the Act, it was held that the Custonms ~ O ficer
under the Act is not a police officer within the neaning of
S. 25 of the Evidence Act. It was enphasized that the
proceedi ngs taken by himare for the purpose of holding an
enquiry into suspected cases of snugly and that the ~ Custons
Oficer is for all purposes an officer of the Revenue. It
was laid down that as the Custons O ficer under the Act s
not a police officer, the statement made before him by a
person, who is arrested or agai nst whom an enquiry is made,
are not covered by S. 25 of the Evidence Act. It was
further laid down that until a conplaint is filed before a
Magi strate, the person agai nst whom an enquiry is commenced
under the Custons Act does not stand in the character of a
person accused of an offence under S. 135. The discussion
on this aspect is wound up by this Court as follows :
B The Custons O ficer even under
the Act of 1962 continues to remain a revenue
officer primarily concerned with the detection
of smuggling and enforcement and |evy of
proper duties and prevention of entry
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of proper duties and prevention of entry into
India of dutiable goods without paynment of
duty and of goods of which the entry is
pr ohi bi t ed. He does not on that account
become either a police officer, nor does the
i nformati on conveyed by him when the person
guilty of an infraction of the law s
arrested, anmount to naking of an accusation of
an offence against the person so guilty of
infraction. Even wunder the Act of 1962 a
formal accusation can only be deemed to be
made when a conplaint is made before a
Magi strate conpetent to try the person gquilty
of the infraction under ss. 132, 133, 134 and
135 of the Act.  Any statenent nade under ss.
107 ~and 108 of the Custons Act by a person
agai nst -~ whom an enquiry is nmade by a Custons
Oficer is not a statement nmade by a person
accused of an offence."
Fromthis decision it follows that a Custons O ficer conduc-
ting an enquiry under ss. 107 or 108 of the Act is not a
police officer and the person against whomthe inquiry is
made is not an accused and the statenment made by such a
person in that inquiry "is not a statement made by a person
accused of an of fence".
The sane position has been reiteratedin thelatter case of
[Ilias v. Collector of Customs, Madras. (1)
Now coming to S. 24 of the Evidence Act, it
runs as foll ows
"Section 24 : Confession caused by inducenent,
t hreat, or promse, when i'rrel evant in
crim nal proceeding
A confession nmade by an ~accused person is
irrelevant in-a crimnal proceeding, if the
maki ng of the confession appears to the Court
to have been caused by any inducenent, threat
or promse having reference to, the charge
agai nst the accused person, proceeding from a
person in authority and sufficient, in the
opinion of the Court, to give the accused
person grounds which would appear to - him
reasonabl e for supposing that by making it he
woul d gain any advantage or avoid any evil  of
a temporal nature in reference to t he
proceedi ngs agai nst him"
To attract the provisions of this section, the  follow ng
facts have to be established
(a) that the confession has been nade by an
accused, person to a person in authority;
(b) that it must appear to the Court that
the confession. has been obtained by reason of
any inducenent.. threat or prom se proceeding
froma person in authority;
(1) (1969] 2 s. C R 613.
43

(c) that the i nducenment, threat or
prom se rmust have reference to the charge
agai nst the accused person; and

(d) the inducenent, threat or prom se, nust,
in the opinion of the Court, be such that the
accused in naking the confession believed or
supposed that by nmaking it he would pin any
advant age or avoid any evil of tenporal nature
in reference to the proceedi ngs agai nst him
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W have already pointed out that when the appellant ap-
peared, before the Custons Officers on the norning of
January 7, 1964, he was served with a sumons under S. 108
of the Act and that it was after the receipt of the summons,
the appellant gave the statenent Ex. T. Fromthe decision
in Ramesh Chandra Mehta v. State of West Bengal (1), it is
clear that when an inquiry is being conducted under S. 108
of the Act, and a statenent is given by a person against
whom the inquiry is being held it "is not a statement nmade
by a) person accused of an of fence and the person who gives
the statement does not stand in the character of an accused
person.” Therefore the first essential fact to be
established, to attract S. 24, referred to above, is |acking
in this case, as the appellant was not an "accused person".
W have already stated that it has been found by both the
Courts that the statement Ex.. Tis a voluntary statenent
made by the appellant.” M. Chari attenpted to bring the
statenment = Ex. T under S. 24 of the Evidence Act because of
P. W 5 having infornmed the appellant that the statenent was
recorded as if he was a court and that the appell ant
was bound to speak the truth and that if any fal se statenent
is made, he would be prosecuted. P. W 5 has also stated
that he explained S 193 1. P. C to the appellant.
According to the l'earned counsel this conduct of P. W 5
clearly anmpbunts to a threat being admnistered to the
appel | ant .
It is not in dispute that P. W 5, who recorded the confes-
sion, is a person.in authority within the meaning of S. 24
of the Evidence Act. But the question is whether, when P
W 5 drewthe attention of the appellant tothe fact that
the inquiry is a judicial proceeding to which S.1931. P. C
applies and that the appellant nmust speak thetruth, it can
be considered to be athreat......:. proceeding. from a
person in authority" under the section
We are not inclined to accept the contention of M. Char
that in the circunstances nentioned above any threat has
proceeded froma person in authority to the appellant, in
consequence
(1) [1969] 2 S. C R 461
44

of which the statement Ex. T was given. Section 108 of the
Act gives power to a Custons O ficer of a gazetted rank to
sunmmon  any person to give evidence in any inquiry in
connection wth the snuggling of any goods. The  inquiry
made under this section is by virtue of ~sub-section (4)
deenmed to be a judicial proceeding within the neani ng of ss.
193 and 228 of the Indian Penal Code. A person summpned
under S. 108 of the Act is bound to appear and state the
truth when giving evidence. |If he does not answer he  woul d
render hinself |iable to be prosecuted under S. 228 1. P. C.
If, on the other hand, he answers and gi ves fal se “evidence,
he would be liable to be prosecuted under S. 193 1.  P. C.
for giving false evidence in a judicial proceeding. In
short a person sumoned under S. 108 of the Act is told by
the statute itself that under threat of crimnal prosecution
he is bound to speak what he knows and state it truthfully.
But it nmust be noted that a conpulsion to speak the truth,
even though it nay ambunt to a threat, emanates in this case
not fromthe officer who recorded the statenent, but from
the provisions of the statute itself. What is necessary to
constitute a threat under S. 24 of the Evidence Act is that
it rmust enmanate fromthe person in authority. |In the case
before wus there was no such threat emanating fromP. W 5,
who recorded the statement of P. W 19, who was guiding the
pr oceedi ngs. On the contrary the officers recording, the

bei ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

statement were only doing their duty in bringing to the
noti ce of the appellant the provisions of the statute. Even
if P. W 5 had not drawn the attention of the appellant to
the fact that the inquiry conducted by himis deened to be a
judicial proceeding, to which S. 193 1. P. C applies, the
appel  ant was bound to speak the truth when sumoned under
S. 108 of the Act with the added risk of being prosecuted,
if he gave fal se evidence.

Further, it is to be seenthat it is not every threat,
i nducement or promnise even emanating from the person in
authority that is hit by S. 24 of the Evidence Act. In

order to attract the bar, it has to be such an inducenent,
threat or prom se, which should | ead the accused to suppose
that "by making it he woul d gai n any advantage or avoid any

evil of tenporal nature inreference to the proceedings
agai nst  hinm'. In the case before us what is it that the
appel l ant has been told ? He has been told that the |I|aw
requires ~himto'tell the truth and if be does not tell the
truth, |ie may be prosecuted under S. 193 1. P. C for
giving false evidence. This. we have held, does not
constitute a threat underS. 24 of the Evidence Act. The

pl ea of the appellant was that he was conpelled to nake the
statenment under the threat that otherwi se his mother and

another brother w |l be prosecuted. He has further stated
that he was induced to nmake the statenment on the belief that
it will be used only against the second accused and not

agai nst  him These pleas of the  appellant have been
di sbel i eved by both the

45

trial court and the High Court. , Therefore, it follows that
even assunming that there was an inducenent or -threat, the
appel lant had no basis for supposing that by naking the
statenment he woul d gain any advantage or avoid any evil with
reference to the proceedings in respect of which an ' inquiry
was being conducted by the Custons O ficers. Ther ef or e,
even on this ground al so section 24 of the, Evidence Act has
no application.

For all the above resons we hold that by the nere fact that
the Custons Officer P. W 5, who recorded the statement Ex.
T, explained the provisions of S. 193 1. P. C-and .inforned
the appellant that he was bound to tell the truth and that
he is liable to be prosecuted if he nade a false statenent,
there was no threat given to the appellant. W accordingly
hold that S. 24 of the Evidence Act has no application and
the statement Ex. T was properly admtted in evidence in
the trial of the appellant. Both the Courts have found that
there is al so i ndependent evidence to corroboratethe truth
of the statements in Ex. T. The question of admissibility
of Ex. T in evidence, having been decided against' the
appel | ant, no ot her point has been argued before us.

In the result the appeal fails and is dism ssed.

K. B. N Appea
di smi ssed.
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