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(Arising out of Special Leave Petition (Crl.) No.5450 of 2005)

G P. MATHUR, J.

Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 23. 2. 2005 of “Karnataka Hi gh Court by

which initiation of crimnal proceedings against the respondent under
Section 153-B | PC were quashed in exercise of jurisdiction under
Section 482 C.P.C

3. One R N. Lokesha son of R S. Narayanappa resident of

Ramapura, Channapatna, |odged an FIR alleging that at about 7.30

p.m on 14.1.2005, he along with some other persons was cel ebrating
Sankrant hi festival when the respondent Pastor P. Raju, who is a
menber of Christian comunity, canme there and made an appeal to
themto get converted to Christian religion where they would get

many benefits and facilities which were not available to themin
Hindu religion to which they belong. It is also-alleged that nany
persons who were present there resented the appeal made by the
respondent and strongly opposed the plea or assertion for their
conversion fromH ndu religion to Christian religion. On the basis of
the FIR a case as Crinme No.8 of 2005 was registered under Section
153-B I PC at the concerned police station. The respondent was
arrested on 15.1.2005 and was produced before a Magistrate on the
same day who remanded himto judicial custody as no-application for
bail had been filed. Subsequently, a bail application was noved under
Section 436 Cr.P.C. before the |earned Magi strate which was rejected
on the ground that the offence under Section 153-B | PC being a non-
bai | abl e of fence, the power under the aforesaid provision could not be
exerci sed as the said provision enpowered the Court-to grant bail in
bai | abl e of fences only. The respondent filed a petition under Section
482 Cr.P.C. on 27.1.2005 for quashing of the proceedings initiated
agai nst hi munder Section 153-B IPC in case Crime No.8 of 2005.

This petition was all owed by the Hi gh Court by the order under
chal | enge and the entire proceedings initiated agai nst the respondent
wer e quashed.

4. The princi pal subnission which was nade before the Hi gh

Court on behalf of the respondent was that before initiating any
proceedi ngs under Section 153-B I PC, the police ought to have

obt ai ned previ ous sanction of the Central Governnent or of the State
CGovernment or of the District Mgistrate as required by Section
196(1-A) Cr.P.C. and in the absence of such a sanction havi ng been
obt ai ned, the proceedings initiated agai nst the respondent were illega
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and without jurisdiction. After hearing counsel for the parties, the
| earned judge framed the question for consideration in the follow ng
manner -

"Havi ng heard the argunents of the | earned counse

appearing for the petitioner and the learned HC. G P. for

the respondent/ State, the point that arises for mny

consi deration and decision is whether initiation of

crimnal proceedings against the petitioner is bad in |aw

and whet her prior sanction to prosecute a person who

tries to instigate Hi ndus to convert into Christianity

requires any prior sanction to register a case and arrest

the accused under Section 153-B (1) of IPC ?"

(enphasi s suppli ed)

5. The High Court has held that as the investigating agency had
not obtai ned previous sanction of the Central Governnent or of the
State CGovernnent or of the District Magistrate as required by Section
196(1-A) C.P.C., theinitiation of crimnal proceedings against the
respondent is bad in |aw and consequently it was |liable to be quashed.

6. We_have heard | earned counsel for the appellant State of
Kar nat aka, | earned counsel for the respondent Pastor P. Raju and have
perused the record.

7. The headi ng of Chapter XIV of Code of Crimnal Procedure is
"Conditions Requisite For Initiation O Proceedings". The first
provision in this Chapter is Section 190 and it deals with the power of
the Magistrate to take cogni zance of offences. . There are sone ot her
provisions in this Chapter which create an enbargo on the power of

the Court to take cogni zance of offences conmtted by persons

enuner ated therein except on the conplaintin witing of certain
specified persons or with the previous sanction of certain specified
authorities. Section 196(1-A) Cr.P.C. with which we are concerned
here reads as under :-

"196(1-A). No Court shall take cogni zance of \026

(a) any offence punishabl e under Section 153-B or
sub-section (2) or sub-section (3) of Section 505 of
the I ndian Penal Code, 1860 (45 of 1860), or

(b) a crimnal conspiracy to commt such offence.
except with the previous sanction of the Centra
Government or of the State Government or of the District
Magi strate. "

A plain reading of this provision will show that no Court can
take cogni zance of an of fence puni shabl e under Section 153-B or sub-
section (2) or sub-section (3) of Section 505 of Indi an Penal Code or
a crimnal conspiracy to commit such of fence except with the
previ ous sanction of the Central Governnent or of the State
CGovernment or of the District Mgistrate. The openi ng words of the
Section are "No Court shall take cogni zance" and consequently the
bar created by the provision is against taking of cognizance by the
Court. There is no bar against registration of a crimnal case or
i nvestigation by the police agency or subm ssion of a report by the
police on conpletion of investigation, as contenplated by Section 173
Cr.P.C. If acrimnal case is registered, investigation of the offence is
done and the police subnmts a report as a result of such investigation
before a Magi strate without the previous sanction of the Centra
Government or of the State Governnent or of the District Magistrate,
there will be no violation of Section 196(1-A) C.P.C. and no
illegality of any kind would be comitted.

8. After the FIR had been | odged and a crimnal case had been
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regi stered agai nst the respondent under Section 153-B IPC, the police
arrested himas the offence disclosed was a cogni zabl e of fence.
Thereafter, the respondent was produced before a Magistrate and the
Magi strate renmanded himto judicial custody. The Hi gh Court seemns

to have taken the view that as the | earned Magistrate remanded the
respondent to judicial custody when he was produced before himin
accordance with Section 167 Cr.P.C., it anpbunted to taking

cogni zance of the offence. The question that arises is whether passing
of an order of remand woul d anount to taking of cognizance of the

of f ence.

9. Several provisions in Chapter XV of the Code of Crim nal
Procedure use the word "cogni zance". The very first Section in the
sai d Chapter, viz., Section 190 |ays down how cogni zance of offences
will be taken by a Magistrate. However, the word "cogni zance" has
not been defined in the Code of Criminal Procedure. The dictionary
meani ng of the word "cogni zance" is - ’'judicial hearing of a matter’

The nmeaning of the word has been expl ained by judicia

pronouncenents and it has acquired a definite connotation. The
earliest ‘decision of this Court on the point is RR Chari v. State of
U P. AIR 1951 SC 207, wherein it was held :-

"Taki ng cogni zance does not involve any formal action

or indeed action of any kind but occurs as soon as a

Magi strate as such applies his mnd to the suspected

comm ssion of an offence."

In Darshan Si ngh Ram Ki shan v. State of Maharashtra AR

1971 SC 2372, while considering Section 190 of the Code of 1908, it

was observed that "taking cogni zance does not involve any forma

action or indeed action of any kind but occurs as soon as a Magistrate
as such applies his nmnd to the suspected comm ssion of an offence.
Cogni zance, therefore, takes place at a poi nt-when a magi strate first
takes judicial notice of an offence. ~Thisis the position whether the
magi strate takes cogni zance of an offence on a conplaint, or on a
police report, or upon information of a person other than a police
officer." In Narayandas Bhagwandas Madhavdas v. The State of

West Bengal AIR 1959 SC 1118 it was held that before it can be said
that any Magi strate has taken cognizance of any of fence under Section
190(1)(a) Criminal Procedure Code, he rmust not only have applied his
mnd to the contents of the petition but nust have done so for the

pur pose of proceeding in a particular way as indicated in the
subsequent provisions of the Chapter \026 proceedi ng under Section 200
and thereafter sending it for inquiry and report under Section 202. It
was observed that there is no special charmor any magical fornula in
the expression "taking cogni zance" which nmerely nmeans judicia
application of the mind of the Magistrate to the facts nmentioned in the
conplaint with a viewto taking further action. It was al so observed
that what Section 190 contenplates is that the Mgistrate takes

cogni zance once he makes hinmsel f fully conscious and aware of the

al l egations nade in the conplaint and decides to exanine or test the
validity of the said allegations. The Court then'referred to the three
situations enunerated in sub-section (1) of Section 190 upon which a
Magi strate coul d take cognizance. Simlar view was expressed in

Ki shun Singh & Ors. v. State of Bihar (1993) 2 SCC 16 that when the
Magi strate takes notice of the accusations and applies his mndto the
al | egations nade in the conplaint or police report or information and
on being satisfied that the allegations, if proved, would constitute an
of fence, decides to initiate judicial proceedings against the alleged
of fender, he is said to have taken cogni zance of the offence. |In State
of West Bengal v. Mhd. Khalid & Ors. (1995) 1 SCC 684 the Court

after taking note of the fact that the expression had not been defined in
the Code held :-

R Inits broad and literal sense, it neans taking

noti ce of an offence. This would include the intention of

initiating judicial proceedings against the offender in
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respect of that offence and taking steps to see whether

there is any basis for initiating judicial proceedings or for
ot her purposes. The word ’'cogni zance' indicates the

poi nt when a Magistrate or a Judge first takes judicia
notice of an offence. It is entirely a different thing from
initiation of proceedings; rather it is the condition
precedent to the initiation of proceedings by the

Magi strate or the Judge. Cognizance is taken of cases

and not of persons."

It is necessary to nention here that taking cognizance of an
of fence is not the same thing as issuance of process. Cognizance is
taken at the initial stage when the Magistrate applies his judicial mnd
to the facts nentioned in a conplaint or to police report or upon
i nformation received from any other person that an of fence has been
conmitted. The issuance of process is at a subsequent stage when
after considering the nmaterial placed before it the Court decides to
proceed agai nst the offenders agai nst whoma prinma facie case is
made out .

10. I'n_the present case neither any conplaint had been filed nor any
police report had been subnitted nor any information had been given

by any person other than the police officer before the Magistrate
conpetent to take cogni zance of the offence. After the FIR had been

| odged and a case had been registered under Section 153-B IPC, the
respondent was arrested by the police and thereafter he had been
produced before the Magistrate. The Magistrate had nerely passed an
order remanding himto judicial custody. Section 167 Cr.P.C. finds

pl ace in Chapter Xl I which deals with Information To The Police And
Their Powers To Investigate. Thi's Section gives the procedure which
has to be foll owed when investigation cannot be conpleted within
twenty-four hours and requires that whenever any person is arrested

and detained in custody and it appears that the investigation cannot be
conpleted within the period of twenty-four hours fixed by Section 57
and there are grounds for believing that the accusation or information
is well founded, he shall be forthwith transmtted to the nearest
Judicial Mgistrate along with copy of the entries i'n the diary. Sub-
section (2) of Section 167 will show that even a Magi strate who has

no jurisdiction to try the case can authorize the detention of the
accused. A limted role has to be perfornmed by the Judicia

Magi strate to whomthe accused has been forwarded, viz., to authorize
his detention. This is anterior to Section 190 Cr.P.C which confers
power upon a Magistrate to take cognizance of an offence. Therefore,
an order remandi ng an accused to judicial custody does not anount to
taki ng cogni zance of an of f ence. I n such circunstances Section
196(1-A) Cr.P.C. can have no application at all and the H gh Court
clearly erred in quashing the proceedi ngs on the ground that previous
sanction of the Central Governnent or of the State Governnment or of

the District Mgistrate had not been obtained. It is- inportant to note
that on the view taken by the H gh Court, no person accused of an

of fence, which is of the nature which requires previous sanction of a
specified authority before taking of cognizance by the Court, can ever
be arrested nor such an of fence can be investigated by the police. The
specified authority enmpowered to grant sanction does so after

applying his mnd to the material collected during the course of

i nvestigation. There is no occasion for grant of sanction soon after the
FIR is | odged nor such a power can be exercised before conpletion of

i nvestigation and collection of evidence. Therefore, the whole

prem se on the basis of which the proceedi ngs have been quashed by

the Hi gh Court is wholly erroneous in law and is liable to be set aside.

11. There is another aspect of the nmatter which deserves notice.
The FIR in the case was | odged on 15.1.2005 and the petition under
Section 482 Cr.P.C. was filed within 12 days on 27. 1. 2005 when the
i nvestigation had just comenced. The petition was all owed by the
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H gh Court on 23.2.2005 when the investigation was still under
progress. No report as contenplated by Section 173 Cr.P.C. had been
submitted by the incharge of the police station concerned to the
Magi strate enmpowered to take cogni zance of the offence. Secti on
482 Cr.P.C saves inherent powers of the H gh Court and such a

power can be exercised to prevent abuse of the process of any Court
or otherwise to secure the ends of justice. This power can be
exerci sed to quash the crimnal proceedings pending in any Court but
the power cannot be exercised to interfere with the statutory power of
the police to conduct investigation in a cognizable offence. Thi s
guesti on has been examined in detail in Union of India v. Prakash P
Hi nduja & Anr. (2003) 6 SCC 195, where after referring to King
Enperor v. Khwaja Nazir Ahnad AIR 1945 PC 18, H. N. Ri shbud &

I nder Singh v. The State of Del hi AIR 1955 SC 196, State of West
Bengal v. SN Basak AIR 1963 SC 447, Abhinandan Jha & Ors. .

Di nesh Mshra AIR 1968 SC 117 and State of Bihar & Anr. v. JAC

Sal danha & Ors. (1980) 1 SCC 554, it was observed as under in para
20 of the reports :-

" 20. Thus the legal position is absolutely clear and al so
settled by judicial authorities that the Court woul d not

interfere with the investigation or during the course of

i nvestigati on which would nmean fromthe tinme of the

| odgi ng of the First Information Report till the
subm ssion of the report by the officer in charge of police
station in court under Section 173(2) Cr.P.C., this field

bei ng exclusively reserved for the investigating agency."

This being the settled |l egal position, the H gh Court ought not
to have interfered with and quashed the entire proceedi ngs in exercise
of power conferred by Section 482 Cr.P.C. when the matter was stil
at the investigation stage.

12. In the concl udi ng paragraph of the judgnent under chall enge,
the Hi gh Court has al so observed that considering the facts and
circunst ances and the allegations nmade in the conmplaint it could be
said that the initiation of crimnal proceedings is abuse of process of
Court and m scarriage of justice.  No reasons in support of the

af oresai d observati on have been given. As already stated, the case
was still under investigation and the police was in the process of
col l ecting evidence. The sweeping remark nmade by the H gh Court in

the circumnmstances of the case was wholly unjustified.

13. For the reasons nmentioned above, the appeal is allowed and the
j udgrment and order dated 23.2.2005 of the H gh Court is set aside. It
is made clear that any observation nade in this order is only for the
limted purpose of deciding the appeal and shall not be construed as
an expression of opinion on the nmerits of the case.




